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Court Preempts 
L.A.'sJob Bias 
Rule on Gays 
• Civil rights: Appellate panel 
upholds state codes barring 
discrimination and says they 
supersede local ordinance. But 
some lawyers say California law 
is not strong enough. 

By BITfINA BOXALL 
TIMES STAfF WRITER 

In a ruling that contained good and bad 
news (or gay rights advocates. an appeals 
court has invalidated a H·year-old Los 
Angeles ordinance barring job discrimina
tion against gays and lesbians. 

The ruling casts a legal shadow over 
similar laws in a number of California 
cities. 

A state appeals panel. in an opinion 
received Thursday by allorneys. concluded 
that laws dealing with job discrimination 
are the province of the state rather than 
local governments, and that the Los An
geles ordinance was therefore preempted. 

At the same time. however. the 2nd 
Appellate District's ruling reaffirmed that 
the Slate labor code prohibits job dIscrimi
nation against gay men and women, even 
those who are not open about their homo
sexuality. 

"Parts of it are quite good and parts of it 
are quite bad," gay rights allorney Jon 
Davidson said of the ruling. adding that he 
was concerned that the opinion undercut 
local authority. "Local jurisdictions have 
been deprived of any power to respond to 
local needs or local concerns by passing 
employment anti-discrimination" laws. 
Davidson said. 

State protections also lack some provi
sians contained in the Los Angeles ordi
nance and those adopted by other cities. 
Under the Los Angeles law. victims who 
Win their cases can be awarded attorney 
fees-but not under stale law. 

"It puts victims of sexual orienlation 
discrimination at further disadvantage." 
said attorney Thomas F. Coleman. 
who filed the appeal on behalf of a 
Los Angeles man who claimed that 
he had been harassed at a freight 
firm where wo ed. 

Los Angeles City Councilman 
and mayoral candidate Joel Wachs, 
who authored the 1979 municipal 
ordinance. said the city should 
make every effort to uphold it. 

"We set a different climate in 
Los Angeles with this law." Wachs 
said. ''I'm going to insist that the 
city go forward in fighting to 
uphold this. Our law goes much 
further than the state·s. We cov
ered a lot of areas that were not 
covered by the labor code. It's 
critical that all of that be main
tained." 

Attorneys in other cities with 
similar anti·discrimination laws
from San Francisco to San Diego
had not heard of the decision and 
were uncertain of its effect on their 
communities. 

"Based on what I'm hearing
and I haven't read the case yet
alarm does not seem to be in 
order," said Phil Kohn, city attor
ney for Laguna Beach. "That's if 
all the court is saying is that your 
remedy is state rather than local 
law. There are a lot worse things 
that could have happened." 

In the Bay Area. attorney Mi
chael P. Adams reacted with con
cern. "This is going to take away 
one of the slrongest weapons for 
gays and lesbians facing discrimi
nation." said Adams, a member of 
the Bay Area Lawyers for Individ
ual FreeGom. a regional gay and 
lesbian Bar associatio~n~. __ _ 
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"It doesn't leave them without 
any defenses. because there is now 
a state law, but it is a blow 
nonetheless," Adams saill. He was 
referring to a law passed last year 
that amended the labor code to 
clarify that it prohibited discrimi
nation on the basis of sexual orten
tation. 

The appellate court ruling Came 
in the case of Jim Delaney, who 
sued Superior Fast Freight in 1990. 
claiming that he had been harassed 
and discriminated against for years 
because his fellow workers 
thought that he was gay. Delaney, 
a bisexual. never dIsclosed his sex
ual orientation, Coleman said. 

A Los Angeles Superior Cour 
judge dismissed the case in 1990. 
prompting Delaney's appeal. In th 
appellate decision, the panel re 
versed the dismissal and ordered 
the case remanded for further 
proceedings. . 

Paul Raymond Causey. Superl
or's attorney. said the company, 
which denies Delaney's allegalions, 
will appeal the decision. 

Staff writer Marc Lacey contributed 
to this a!!:rtI!!:c~l~e.,-______ ~ 



Supreme Court 
Likely to Decide 
Law on Gay Bias 

By Dick Goldberg 
Oaity Journal SlatfWriter 

A case that began with a death threat 
appears headed to the California Supreme 
Court to test the legality of state and city 
laws prohibiting job discrimination 
against gays and lesbians. 

Both sides vowed to appeal a 2nd Dis
trict Court of Appeal ruling invalidating a 
Los Angeles city ordinance protecting 
employees from sexual orientation dis
crimination, while broadening a state law 
to protect employees from discrimination 
on the basis of undisclosed or suspected ho
mosexual orientation. Delaney v. Superior 
Fast Freight, 93 Daily Journal DAR. 
3834. 

In a published opinion, the panel ruled 
last Thursday that a 1979 city ordinance 
was pre-empted by the Fair Employment 
Practices Act and Section 1102.1 of the 
Labor Code. 

"Discrimination in employment is of 
statewide concern," wrote Associate Jus
tice Donald N. Gates. "The Legislature 
has enacted general legislation and ex
pressly stated that its intent is to exclude 
local regulation from the field." 

Presiding Justice Roger W. Boren and 
Associate Justice Morio L. Fukuto con
curred. 

Harassment Triggers Threats 

The ruling was a blow to city attorneys 
in Los Angeles, San Francisco and San Di
ego who filed amicus briefs in support of 
the plaintiff, Jim Delaney, a former billing 
clerk at Superior Fast Freight. He was 
fired after making creath threats to a su
pervisor because of alleged "harassment 
based on his perceived sexual orienta
tion." 

"It may be that state laws are sufficient 
to protect the employment rights of gays 
.rd lesbians, but for our part we want the 
Galiforma Supreme Court to reView Ii, 

said Assistant District Attorney David C. 
Moon olSan Francisco. 

Of interest to lawyers is the fact that 
the state Labor Code does not allow for at
torney fees to the prevailing party, but 
most city ordinances do, according to 
plainliffs counsel Thomas F. Coleman. 

In reversing a summary judgment 
awarded to the defendant by Judge Diane 
Wayne in Los Angeles Superior Court, 
the court said Delaney should be allowed 
to proceed under provisions of the state 
Labor Code and seek emotional distress 
damages despite having recovered 
money under a workers' compensation 
claim. 
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Defendant' s attorney Paul Raymond 
Causey said he will appeal the portion of 
the opinion that extends state law protec
tion for alleged discrimination based only 
on a perception of homosexuality. 

Causey, a partner in the Los Angeles 
fi rm McLaughlin & Irvin, said he will also 
challenge the court's ruling that Delaney 
may seek damages for intentional inflic
tion of emotional distress, despite the fact 
Delaney signed a waiver when he was 
awarded 517,500 in workers' compensa-
tion damages. . 

Delaney, who worked as a billing clerk, 
was summarily discharged after making 

. death threats in 1989 to a supervisor and 
two fellow workers and repeating the 
threats to Dr. Sonya Friedman, a psychol
ogist, on her radio call-in show. 

However, an arbitration panel ruled 
that Delaney could not be discharged be
cause he never received a written warn
ing not to make death threats against 
other employees, according to the court 
record. Delaney, however, elected to sue 
the company for damages rather than 
seek reinstatement. 

Coleman, a sale practitioner in Los An
geles, said he will petition the 2nd District 
for a rehearing to "set the record 
straight" concerning the death treat s. 
The statements made to a company offi
cial and, later, repeated on the radio were 
act~ally "cries for help," Coleman stated. 

"The man had been taunted and ha
rassed by co-workers for eight years be
cause of his perceived sexual orienta
tion," Coleman said. "He had complained 
to the company numerous times and 
nothing was ever done about it. All he got 
was unwanted overtime and bad assign
ments. That should be made clear in the 
record." 

First Test of Section 

Delaney, who is bisexual, had worked 
for Superior for more than 18 years, Cole
man said, but had never revealed his sex
ual orientation to anyone. "This is the 
first case under the new Labor Code [Sec
tion 1102.1,1 which prohibits discrimina
tion based on a perceived sexual orienta
tion," he noted. 

Defendant's counsel Causey disagrees. 
He said the Labor Code is designed to pro
tect homosexual activists and does not ad
equately deal with people's perceptions. 
He said he will ?Sk the Supreme Court to 
declare Section 1102.1 
"unconstitutionally vague." 

Finally, the panel said Delaney raised a 
question of fact concerning his claim for 
intentional infliction of emotional dis
tress, based on "injuries to his psyche and 
continuing trauma." 

Although Delaney signed a standard re
lease fonn when his workers' compensa
tion claim was upheld, the appeal court 
said it "may reasonably be understood as 
releasing only those claims which tradi
tionally fa ll within the scope of the work
ers' compensation system." 


