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Hair' t:i'R:!:d_·Ey_~~..!::!":'~:ight._~-·7:;_WfljghL!.:1~ ......A9,,--~~-o.sc8nt_-.;;.~:.~.~.::.:,::.:.~~cupatla~:.P..~;!:~__~1J~~ 
3 - S- -~ ~ '. ~AV~~.w1 pjJ.. .. LY:JlJI3'LGSr (!.I!f.i!!!.lA:_.~~~~Date-oi·birth,,-·____________PJaClt·of birtiL.:::::__.:.._..-:..~:.•LL.. ___ Scars, latoos. d.formiti... -- --............. :... . . C' 


I untl.,stolltl tnot as " _ult of th. abov...a....rib.tI conviction ondlor "omm;lmenl J am ,,,,,,uir,..1 1<> f!tQister imm••liotely or witbin :j0 day. 01 .om'II9 into any ofh.r 
city or .oumy 01 Californio und.r th .. prav;lions 01 Sect;an 290 Penal Cod. with 1.1 .. chief 0/ palice 01 th. city 0' th...h.riR 01 the """nty, if un;IICOt'F'oratecl area, in 
whk:h I r••id. or am lempo,erily domicil"d lor such I .. ngth of lime. Upon changing my resid""ce addr_ I understand the' I .ho/l inform in writing. within 10 days, th. 
law enforcement agency wifh wham I last reg;stere<l of my n.... r.sid."". add,en_ ! ACKN.,r:.'1~EDG,E RECEIPT~?F~.C.ON 0"""0..... ,..--i ( 

Y j ;;, 1(/ '- . f t.' ~'J; '" . . 1".- .? . SIGNATURE OF PERSON NOTIFIEO: . --( ~___.:.....m._ . .:::.._Lc.tj:l:t ,._..---. . ,". (. r 

nR5.T l' IfIU::U::U..& LAS AMe
j 

SECnON 290 PENAL CODE IS PRINTED ON THE REVERSE OF THIS FORM 
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 EXHiBIT A t· , 
Quac/rwNieG/e (while), for P.r...n Notified 
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judgment rule by making possible separate 
appeals (rom !.he judicial determinatiorus on 
the two counts of the second amended com­
plaint., but also inaured that the two appeals 
would be taken in separate appellate dis­
tricts. There is no authority tor thus split-. 
ting a caae in two •. 

[4] Real party's assertion that should it 
result that the two counts were to be tried 
in different counties, the action would be 
subject to coordination runs afoul of its 
earlier assertion that the two counts raise 

.separate and distinct il!Sues. Coordination 
is available only with respect to actiorus 
involving common i38Ues of law or facL 
(See Code Civ.Proc., § 404.) In any event. 
there is simply no authority [or first split­
ting a eaac in two for purpoees of appeal 
and then reunifying it by coordination if it 
turns out that the two halves are to be tried 
in different counties. The argument is in­
ventive but. unpersuasive. 

Let a peremptory writ. of mandate issue 
to the Orange County Superior Court com­
manding it to vacate its orders severing 
counta one and two of the SCC1>nd amended 
complaint and changing venue in the action 
to Yolo County and to make and enter a 
new order denying real party's motion for 
chlJ.%1ge of venue. Petitioners shall recover 
their costs on this p~ing. 

McDANIEL and MORRIS, JJ., concur. 

PEOPLE. Plaintiff and R.et!pondent., 

V. 

AHeft Eugene REED. [).efendant 

and Appellant. 


eriaL A. No. 18087. 


Appellate Department, Superior Court, 

Los Angeles County. 


Oct. 31, 1980. 

Defendant was convicted in the Munici· 
pal Court for the Newhall Judicial District 

of Los Angel!!! County. Jack B. Clark, J.• of 
engaging in lewd conduct, and he appealed. 
The Appellate Department of the Superior 
Court, Sli.eta, J., held that: (1) the ~vidence 

W88 sufficient to sustain the conviction; (2) 
defendant's proposed instructi"" did not 
have to be given.,'in "that' the instructiorus 
given con-eetly instructed jury and focused 
its attention on deCendant's theory that 
there was no one to be offended by his 
oonduct in the restroom; and (3) the verdict 
form was sufficient. in that it made refer­
ence to the complaint. 

Affirmed. 

1. Lnrdnna *'"1 0 

Evidence was sufficient to sustain de­
fendant's conviction of engaging in lewd 
conduct for masturbating in a public rest ­
room. West's Ann.Pen.Code, § 647(a). 

2. 	Criminal Law *=>829(1) 

While court must instruct on defend­
ant's theory of the case, duplicative instruc­
tions need not be given and court is not 
required to give each instruction offered by 
the parties, even if such instructions are 
con-eet statements of the law, if it other­
wise instructs fully and fairly on each mate­
rial issue. 

3. 	Criminal Law *=>829(3) 

In prosecution (or engaging in lewd 
conduct. proposed instruction hy defendant 
on his theory ot the ca.se did not have to be 
given. in that the instructions given correct­
ly instructed jury and focused its intention 
on defendant's theory that there was no one 
to be offended by hia oonduct in the rest.­
room. West's Ann.Pen.Code, § 647(a). 

4. 	Criminal Law *=>798if2 

. In prosecution for engaging in lewd 
conduct, verdict form was not deficient for 
omitting element oC the oftense of the of­
fended person pre."Ient, in that verdict form 
contained phrase "guilty of the offense 
charged," and thus form suificiently made 
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Thomas F. Coleman, Los Angeles, for de­
fendant and appeiJant. 

John K. Van De Kamp, Dist. Atty., Don­
ald J. Kaplan and Dirk L. Hudson. Deputy 
Diat. ALlys., for plaintiff and respondent.. 

SAETA. Judge. 

[1] Defendant was convicted of engag­
ing in lewd conduct in violation of Penal 
COOe l!eCtion 647, subdivision (a) on the tes­
timony o( an officer ,that he observed de­
tendant masturbating in a public re3troom. 
He attaeks the sutriciency of that evidence 
by attacking the proof on the element of 
the·orrense articulated in Pryor v; Munici­
pal Court (1979) 25 CaI.3d 238; 158 CaLRptl'. 
330, 599 P.2d 636 that a defendant must 
know or reasonably should know that an· 
other person is present who may be o(fend~ 
ed by his lewd acts. He highlights the 
evidence that the officer, although offend­
ed. tried to give the appearance that he was 
not offended by deCenda.nt's act. Defend­
ant also recounts the evidence that this wag 
an experienced vice ofticer, ostensibly hard­
ened to conduct such as defendant's and 
that deCendant took some care to hide his 
activities Crom the other persons who en­
tered the restroom while the officer was 
observing him. 

However, there was other evidence which 
is sufficient to support the jury's vemict. 
The officer testified that defendant started 
masturbating shortly aiter entering the 
reslroom and beCore any conversation with 
t.he officer other than a salutation. It can 
reasonably be inferred (rom this evidence 
that defendant's acts were performed be· 
fore he could reasonably have ohserveri that 
the officer was not. likely to be offended by 
his conduct. Given the different M!8l!Orrahle 
inferences that can be drawn from the evi • 

l. 	 Under a fact situation different than present­
ed by our record, l. e.• one whl:'re !!. defendant 
observes the otht-r penons present and' as a 
reasonable person believ!!d that no one present 
could be offended by his conduct. this element 
of Pryor. supra. may not be prov!!d beyond a 

dence, and viewing the whole record in the 
light most favorahle to the judgment, we 
hold that the jury as the trier of fact had 
~fore it sufficient substantial ~vidence­
that is evidence which is reasonable, credi­
ble and of lIblid value-that it could find the 
deCendant gUilty beyond a reasonable 
doubt. (People v. JohnMn (1980) 26 Cal.3d 
557, 562, 162 Cal.Rptr. 431, 606 P.2d 738.) I 

Defendant raises what he believes are 
several instructional errors, again centered 
on the element of the presence of one to be 
offended. Besides giving the l'Itandard in­
struction (CALJIC No. 16.000/14) that the 
People must prove all elements of the of· 
fense beyond a reasonable doubt, the court 
also instructed as follows: 

..An act eommitted or an omission 
made under an ignorance or mistake of 
fact which disproves any criminal intent 
is not a crime. 

"Thus a person is not guilty of a crime 
if he commits an act or omits to act under 
an honest and reasonable belie! in the 
existence o( certain facts and circum­
stances Which, if true, would make such 
act or omission lawful." (CALJIC No. 
4.35.) 

"Every person is guilty oC violating Pe-­
nal Code, seetion 647(a), a misdemeanor, 
who: 

"1) With the specific intent to sexually 
arouse, gratify, annoy or offend, 

"2) Engages in conduct which j nvo!ves 
the touching of the genitals, in any public 
place, or 1>lace open to the public or ex­
posed to public view, and 

"3) Knows or should know that there ill 
present a person who may he oifended by 
such conduct." (CALJIC No. 16.400.) 

"If y~u find that there was a single 
onlooker to the alleged sexual conduct, 
you must then determine whether the 
defendant knew or should have known 
that the onlooker might have bt.-en of­
fended by the conduct. 

rt>3Sonable doubt. For example. if the only 
occupant of the restroom is a vice officer who 
initiates lewd conduct. a defendant may con· 
vince a jury that his responding lewd acts could 
not have offended I he officer. 
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"'In making such a determination, you 
may consider the following factors, and 
each (')( these factors, either alone or col· 
lectively, jf found to be true, may give 
rise to a reasonable doubt as to whether a 
crime was committed: 

"1) whether the onlooker acted in a 
sexually suggestive manner, 
. "2) whether the onlooker went out of 
his way to view the conduct, 

'(3) whether it reasonably appeared to 
the defendant that the oniooker was pur­
suing him or was otherwise interested in 
observing or participating in some sexual 
activity." (Defendant's No.5) 

[2. 3) Defendant claims that his pro­
posed instruction NQ, 7 should have been 
given. as {ollows: 

.. Ii' you find· that. the ofCicer was actu­
ally o(tended by the conduct of the de­
rendant. but that he acted in a way so as 
to reasonably appear to the defendant 
that he would not be offended. then you 
must find the defendant not guilty." 

rt is true, as defendant claims, relying on 
People v. Sear:!J (1970) 2 Cal.3d lSO, 190, 84 
CaLRptr. 711, ~ P.2d 847, that the court 
must instruct on defendant's theory of the 
ease, hut it is also true that duplicative 
instructions n(.'(!(1 not be given and the court 
is not required to give each instruction of­
Cered by the parties, even if such instruc­
tions a.re correct st.atements oC the law, if it 
otherwise instructs fully and fairly on each 
mat.crial illSue. (Pt.'Opie v. Cathey (1960) 

186 CaI.App.2d 217, 221, 8 Cal. Rptr. 694.) R.; 

In our view, the instructions given. especial­ .\.pp. 
ly de{endant's No.5, correctly instructed Peap 
the jury and focused its attention on the de[(;! 

defendant's theory that the~ was no one to tions 
be offended by his conduct in the restroom. offer. 
The People having the buz:den of proof un­ :1Uil3i 

distirder CALJIC NOlI. 161400 and 16.000/14 of 
ity itproving that Someone may be ofCended, and 
CaUthe court highlighting the factors which the 
(2) tljury could consider in deciding if it was 
the ; reasonable that the defendant should know 
fenslthat the officer may be offended. the court 
dictfully and fairly instructed the jury on this 
our'element oC the offense. 
176 

Similarly, defendant. complains of the 767.) 
~urt'g refusal to give defendant's proposed diet 
instruction No. 6 as follows: not 

"It is oot the burden of the deiendant this 
to prove that he was reasonable in believ­ givel 
ing that. there was no onlooker present jury 
who might have been offended. It is the form 
burden of the pl'Ol:lel!ution to prove be· the i 
yond a reasonable doubt that there was it is 
an onlooker and to prove beyond a rea­ say l 

s<>nable doubt that the deCendant knew or as .... 
should have known that the onlooker instr 
might be ofienrled." fend. 

This proposed instruction adds nothing to Th 

lhose given by lhe court. (People v. Cath­

ey, supra.) 
 BI 

[41 Defendant also contends that the 
verdict form signed by the jury foreman 
was dericient. That form rea os 11.'1 followfl: 

pI 

R 

pal ( 

EXHIE~T 8 
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ich the 
it was 
I know 
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,resent 
. is the 
~e he­
'"E! was 
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ing to 
('aLh­

,t the 
rema.n 
,llows: 

Relying on People v. SmsJl (1905) 1 CAl. trict of LOll Angeles County, Michael T. 
App. 320, 82 P. 87, which in turn relies on Sauer, J., of violating municipal code provi­
People v. Tilley (19(H) 135 Cal 61, 67 P. 42., sions, and he appealed. The Appellate De­
defendant asserts that the handwritten POl"o partment of the Superi"j' Court, Ibanez, P. 
tions omit the element of the offense of the J., held that: (1) offenses with which de­
o{fended 'penon present. Tilley is not per- rendant Y{88 ,charged, ~iolation8 of munici­
suasive (or two re.a.sons: (1) it hll3 been pal code [)I'Ovisiorls relating to public safety 
distinguished many tim8!l so that its author- and fire prevention 113 applied to multiple 
ity it not great (People v. Bratis (1977) 73 residents' apartments, were against public 
CalApp.3d 751, 763, 141 Cal.Rptr. 45); and 
(2) the verdict form in Tilley did not contain health and safety and against the public 
the phrase, as our form does, "01 the of- welfare ami, as such, did not require proof 
tense charged. If It is sufficient if the vel" of intent nor of criminal negligence. but 
diet makes reference to the complaint as were governed by rules of strict liability; 
our verdict does. (People v. Reddick (1959) (2) due process did not require that notice 
176 Cal.App.2d 806, 820-S21, 1 Cal. Rpt". be an element of offense when doctrine of 
767.) The handwritten portions of the vel'· atrict liability applied; (3) jury was not 
diet can be ignored as surplusage. We are incorreetly instructed as to offense of Cail­
not persuaded on the record presented in ure to provide garbage bins with heat-acti ­
this case that the jury, not having been vated closing devices; (4) ordinance which 
given the written jury instructions in the W811 subject of prosecution was not void for 
jury room, was confused by the verdict vaguenesa; and (5) probation and fine im­
form. Although allowing the jury to read posed on defendant were neither shocking 
the instructions is a commendable practice, to conscience nor offensive w any funda­
it is not yet required by law. We cannot mental notion of human dignity. 
say that the verdict form confuse-<i the jury 

as we assume that the jury followed the Affirmed. 

instructions on "presence of one to be 0(. 


fended" given orally by the judge. 


The judgment is affirmed. 1. Municipal Corporations ""'640 

OtrenSt.l!l with which' defendant wasBIGELOW, Acting p, J., concurred. 
charged, violations of municipal code provi­
sions relating to public safety and fire pre­
vention as applied to multiple residents' 
apartments, were against the public health 
and safety and against the public welfare 
and. a.s such, did not require proof of intent 
nor of criminal negligence, but were gov­PEOPLE. Plaintiff and Rftponrlent. 
erned by rules of strict liability. 

Y. 

Ronald D. BACHRACH. Defendant 2. Statutes ""'241(2) 

and Appellant. 
 Whether a' legislative body intended 

Cr. A. No. 17780. doctrine of strid liability to apply to a 
given statute is determined by subject mat­Appellate Department, 

. tel', language, and evil sought to be pre­Superior Court, 
vented.Los Angeles County. 

Nov. 4, 1980. 3. Municipal Corporatioas ......wa 
Though defendant was correct in...not. 

Defendant was convicted in the Munici· ing that strict liability ofCenses resulted in 
pal Court (Ol' the Los Angeles Judicial Dis- light sentences and did little damage to 

http:Cal.App.2d
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Dote April 07. 1981 SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES 
HONORABLEPHILlP iC. SA,..c;T..1 JUDGE C ULw2LL.I..tiG , Deputy Clerk 

1I0liE Deputy Sheriff SO~.=;. , Reporter 

1. \Parties and counsel checked if present) 

Counsel for A..?!!C 000 095 
Plaintiff VI""D ~"",., 8 1981In the :attar ot the appl1aa.t.i.on ot RECEI c' ;.~..• 


!'BOlUS. CO:,bJ(AJ 

Counsel for on beb.a1r o~ 
Defendant.ALI..D EUGiiJiE aEBl) 

INATURE OF PROCEEDINGS: 
PEfifiOX lOR '\4R!~ OP fI.AB£..\S CORPUS 

'!'he petition ro~ writ or habeaa corpua .... rUed Jul,.. 22. 1980. 
On Ju.1,. 25. 1980. raling vu detered. pending the dla-poai tieD. or 
the cue or Peeple va. Reed. eRA. 18087 J with the Sh.rirr. Probat1cn 
DepuotAlMt.t and. Mun1cJ.Pal'"'COurt ot the Jiewnall Jud.1c1al. D1.strlct 
be1.D.g reatl-a:1.D.ed 1'70. en1'ore~ regi.str&t1on ot' de.taoci.aDt aelld 
uncl.r .flenal Code ::'eotion 290. "rh.e ~ appeal VU dee1d.ed 'by an 
at.t1J."maDc. 111 aD opln 10D. and JudgDtent t1l.a4 October .31. 1980. 

'%he matters rai.-..d. b;r the P4ltit.1Qll or ~.. corpua b..a... 'b4MIl 
cona1d.ered and. the 1I!"it 1a da1sd.. Most or the &.I"gtlIIletlta :OU384 
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c:curta. ~. Just.141able aztg'lmenta &r'8 .!!let by Peopl~ vs. KUl:! (1978)
81 CA )d 171 and reoo1e ya. Ro~igue! (1976) 6) CA 34 Supp. 1. 
Supp. S 'dis4l>pro...;a on other groWld.. 1:2. Pmr ve. !fun.ic1p41 coul'j;
(1979) 2S c 3d 238. 257. tn 13). 

All NStzoa1.IlU on the 8I1..tol"'Ceaum"t or the reg1ab"at1on 
reqgi,r-eaent are hereby 'f'aca.te4• 
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FlOJiO~ JACK B. CL.A.l:iX 
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2374.1 \i. Val..1& SlYd. 
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1 II THOMAS F. COLEMAN 
Ii 1800 N. Highland 


2 'Ii Los Angeles, CA 90028 

:5 1 

" 
(213) 464-6669 


. 

6) 
, ,: ilAttorney for Defendant 

' 

7! 

a : i 
MUNICIPAL COURT OF THE NEWHALL JUDICIAL DISTRICT 


9 COUNTY OF LOS ANGELES, STATE OF CALIFORNIA 


II PEOPLE OF THE STATE OF CALIFORNIA I 

No. M-9l86Plaintiff, 
13 
12 

-v- OBJECTION TO REGISTRATION 
PURSUANT TO SECTION 290 P.C.; 

14 ALLEN EUGENE REED, MOTION TO DECLARE REGISTRATION 
l5 1 UNCONSTITUTIONAL AS APPLIED;Defendant. REQUEST FOR EVIDENTIARY HEARING 
16 ' --------------------------------- ­
17 :' 

18 
·1

'I 1. On March 14, 1980 the defendant was convicted of a 

19 ,I violation of subdivision (a) of Section 647 P.C. 

20" 2. The Court, having ,read and considered a probation 

21 report in this matter (see Exhibit A) sentenced the defendant 

22 to serve 3 years formal probation, with a condition of probation 

23 that he "obey all laws" and a further condition that he obey all 

24 rules and regulations of the probation officer. 

25 3. After having been sentenced and while still present in 

26 the courtroom, defendant was required by the bailiff to read and 

27 sign a If Notice of Registration Requirement Pursuant to Section 

28 290 P.C." (see Exhibit B). 
29 4. Defendant then filed a Notice of Appeal from the 

30 Judgment of Conviction on March 14, 1980. 

31 5~ On March 24, 1980, defendant was given written instructions 

32 by his probation officer to ~register' per 290 P.C. at Hall of 

33 Justice, 211 W. Temple St. L.A. I ' (see Exhibit C). 

3~ 6, On March 27, 1980, the Court entered an order staying 

35 execution of sentence pending the appeal from the conviction. 

7. On October 31, 1980 the Appellate Department filed an 

EX~\B\l 0 
 £-, 
36 



5 

10 

15 

20 

25 

30 

35 

.' 

1 I Opinion and Judgment affirming the judgment of conviction. (see 


2 ,II People v. Reed (1980) 170 Ca1.Rptr. 770). That appeal did not 


3 i involve the issue of the constitutionality of the registration 


4 : requirement (Section 290 P.C.) as applied to this defendant or 

: as applied to 647 (a) cases generally. , :ft did, not involve any 


6 II issues concerning conditions of probation which require such 


7 :! registration. 

:1 8. On April 16, 1981 the Clerk of this Court sent notice a :. 

9 ,I to defendant that there would be a hearing on I'condition of 


i probation re: duty to register under provisions of Section 290 


Penal Code" on May 1, 1981 at 9:30 a.m. in Division I of this

11 

Court.12 
9. This hearing on May 1, 1981 will be the first"timethe13 

defendant has been before a judge of the Municipal. Court on the
14 

issue of registration. 
10. Defendant objects to registration as applied to him as16 i 

being unconstitutional.17 

18 GROUNDS FOR OBJECTION 
19 

11. Registration· of this defendant, taking into consideration 

21 the fact that he has no prior criminal record, the facts ~nderlying 

22 ,this conviction, the fact that one year has passed since his 

23 :1 original conviction and there have been no further brushes with the 

24 d law , the defendant's personal history, the unlikelihood that the 

' defendant would repeat this type of offense in the future, and the 

26 ! fact that registration would not be helpful to the police in 

27 ;\enfOrCing the lewd conduct statute against the defendant in the 

28 'I future orin deterring future criminal activity of this nature, 

29 , would constitute a violation of due process of law under the state 
"and federal constitutions. 

31 , 12. Requiring this defendant to register as a sex offender, 

32 without first affording him an opportunity to demonstrate at a 

33 hearing that he is not likely to repeat a similar offense in the 

34 future, that he is not in need of constant police surveillance, 

that registration would not subject him to constant police 

3G surveillance, and that registration does not aid the police in 

-2­ £'-1 
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I 

1 I deterring or apprehending lewd conduct violators (as opposed to 

2 Iother sex crimes where it is helpful, e.g., indecent exposure, 

3 Ichild molestation, rape, where identity of the offender is often 
I 

4 ,I not known by the private citizen victim~ const~tutes a v~olation 

5 I of due process of law. Insofar as Sec~~on:290 P.C. requ1res such a 

6 I defendant to automatically register without affording an evidentiary 

7: hearing to persons convicted of 647(a) P.C., it creates an 
i 

a !:unconstitutional conclusive presumption. 

9 13. Registration for persons convicted of Section 647(a) P.C. 

10 constitutes a violation of equal protection of the law under the 

11 state and federal constitutions in that persons committing similar 

12 or identical conduct for money or other consideration and who are 

13 convicted under Section 647(b} P.C. do not suffer the disability 

14 I of registration under Section 290 P.C. 


lS : 14. The uneven and selective application of registration

I 

16 for persons convicteq of 647(a) P.C. violates Article IV, Section 

17 16 of the State Constitution which requires that all laws of a 

18 general nature shall be uniform in o~eration. The Court in 

19 : Newhall requires registration for all persons convicted of a 

20 violation of 647(a) P.C. while courts in other parts of Los,Angeles 

21 County (e.g., Long Eeach Municipal Court) do not require such 

22 registration. 

23 15. Taking into consideration the facts underlying this 

24 .conviction (adult behavior,p1ainclothes officer as the only 

25 observer), that defendant has no prior criminal record, unlikelihood 

26 that defendant will commit a similar offense in the future, Article 

27 I, Section 1 of the California Constitution (right to privacy) 

28 will be violated if this defendant is required to register as a 

29 sex offender, without a compelling state interest. 

30 16. Taking into consideration the facts mentioned in paragraph 

31 15, requiring this defendant to register as a sex offender will 

32 'violate his right to intrastate travel, without a compelling state 

33 interest. 

17. Imposition of registration as a sex offender on this 
35 defendant, taking into consideration defendant's background and the 
36 facts of the case, constituted cruel or· unusual punishment. (see 

Exhibit D as an example of how this principle has been applied.) 

-3­ £-1 




REQUEST FOR EVIDENTIARY HEARING 1 

2:, 

3 I 17. Since the defendant is objecting to registration as being 


unconstitutional as applied to him (taking certain facts into4 

conside~ation as mentioned above) defendapt requests that thisI5 

6 court afford him an evidentiary hearing at which he may offer . 


7 !ieVidence to establish the points raised above. The Court could 

a i then rule as to whether registration would be unconstitution 


9 !I as applied to defendant in this factual context. This type of an 

10 'I evidentiary hearing would then create an adequate record for any 

11 : appellate review of any rulings of this Court on those constitutiona 

12 ! issues. 
i 

13 i 18. "Due process requires that a party sought to be affected 

14 !lbY a proceeding shall have a right to raise such issues or set up 
15 I,any defense which he may have in the cause ••• A hearing which 

lsidoes not give the right to interpose reasonable and legitimate 

l7 :',' defenses cannot constitute due process of law • • • l6A Am.Jur. 2d,It 

l8 'section 843. . .'! . 

19 , " 19. A judge's denial of a hearing at which evidence could be 

20 received and argument heard regarding the constitutional validityI 

21 :I of section 290 as applied to defendant's particular case is error. 

22 (see pe~ple v. Ripley, Appellate Department of the Los Angeles 
23 ! Superior Court, CR A 16440, Opinion and Judgment filed August 20, 
24 , 1980) • 

25 :1 20. It would not only constitute a violation of procedural 
26 :i due process to deny such a hearing to the defendant, but it 

27 1 would also constitute a violation of equal protection of the law, 
28 ;i in that other defendants (i.e. Jay Ripley) were afforded an 

29 opportunity for such an evidentiary hearing. (This Court is 

30 requested to take judicial notice of the Opinion and Judgment in the 
31 case of People v. Ripley, supra, attached as Exhibit E, not for 
32 its precedential value but rather on the issue of equal protection 
33 just raised) • 
34 /1/ 
3!.i 1// 
36 III 
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II 
i 
1 

I 
II 

III
,I 	

OFFER OF PROOF 

21 " 

3 II 21. At the evidentiary hearing, defendant would offer the 
d 

4 ! following evidence: 
5: a) defendant I s personal history,. as stated in the 

1 

a " 

probation report filed in this Court on March 10, 19801 

: II b) defendant has no prior criminal history or record 


1,·1 
 other 	than for this case; 
I 

9 c) defendant has no arrests or criminal record in the 
10 past year, i.e., in the year following his conviction: 
11 d) judicial notice of the facts underlying this 
l2 conviction; 
13 e) psychiatric testimony that it is unlikely that the 
14 I 

I defendant would commit another violation of the lewd conduct 
j 

15 ! law in the future;I 
16 ' 	 f) testimony by police and sheriff officials that 

'I 
17 :1 registration of persons convicted of 647(a) does not assist 

18 11 the police in apprehending violators of the lewd conduct law 
19 in that virtually all persons arrested for such an offense

'I 
20 ,I 

1 are arrested at the scene of the crime by an undercover vice 
21 I (although registration of persons convicted of indecent 
22 'i 

exposure, child molestation, and rape usually assist the1 
23 ;1 police in apprehending suspects because the defendant is not 
24 :1 arrested at the scene of the crime, the victims of thesed 
251 offenses are private citizens, and that registration photograph 
26 :\ 

,I 
can assist the victim in helping the police identify and 

27 locate the suspect) • 
28 :1 	 g) statistics to show that most persons prosecuted for 
29 

30 

31 

32 

33 

34­

35 

36 

647(a) do not repeat that offense; 

h) expert testimony to show that most 647(a) cases 

involve only adults and not children and only a plainclothes 

vice officer as the sale observer of the lewd conduct; 

i) the registration requirement of Section 290, as 
I applied to 647{a) offenses, is being enforced in a mannerI 

;1 	 that violates Article IV, Section 16, in that it is not being 

uniformly applied by the courts and prosecutors in 

'I 
-5­
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1 different judicial districts throughout Los Angeles County. 

2r 
3 I Dated: 

" 
5 

S 

May 1, 1981 

~esPl1fu11Y jj.b"ti7= 
~:r~ 

7 THOMAS F. COLEMAN 

a 
9 

10 

11 

12 

13 
14­

l5 

l6 

17 

l8 

19 

20 

21 ! 
I 

22, 
I 

23 i 
24 ; 

I 
25 l

I 
26 : 

27 ~ 

28 

29 

30 
! 

3l i 

32 :1 

33 'I 
34 !I 
35 :\ 

36 ;\ 
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NO..............,,,•.,... DIV•._.___ 

. 

}~ I LED 
MUNICIPAL COURT: ;~: . ..... ­

\:. 
I.tgi< 1 u 1980 \ 

NEWHALL JUDI<:'IAL DISTRICT 
r.~U~\llC1PAL COLiRT OF NE\vl1&.[~OERICK K. OHlRICfiJ"'Q~IAL 

.~........."'..­ DISTR leT 

COUNTY or: LOS ANGELES, STATE OF tfAL1'FoRNIA 
PROBATION OFFICER'S REPORT 

REPORT SEQUENCE NO. 1 ... 
ATTY.DIV. JUDGe: ,HE PEOPLE OF THE STATE Of CALIFORNIA. 

Plaintiff COLEMAN CLAR:<I I -COURT C"~,,ti r.. o.HEAHING C.I.I. NO.VS. 

3-14-80 A06;29290 ~~-91S6ALLEN EUGENE REED 
AIIEA OFFICECJPO 

Defendant r;JC r,11 LLEN ESFV-VAL 
AOUWC::SS "'HQht. ""'0,'>'IUS: NAM. 

X-8218:;8 
26404 BENTGRASS \'/AY,
SAUGUS, C/I. 91350 

SM~E 

647(A) P.C~ (LEWD CONDUCT) 


::l,..VICTED OF THE CRI~~:::(::;l OF :1'1" Pl..c:.d.. OJ. v~,; 
COlJWT J .... ~..,,! 'T1-t • .., C':A-:..t· 

647(A) P.C. (LEWD COtmUCT) JU:::1Y 

o Pr~'c~nvic~ion i .... ·Jtlst. (131.3 C.C.?) o Drug Diversion invest. (1000.1 (:) P.C.) 

... ) 

:-~PANtOH CA~~S 

NONE 

:~~f::O!\IAL HiSTORY 

52 . r~~5~;'~. 
HACC: FOHMA,­ t.:OUCATION AGO:, L.f:.'=­ ..i .. :"t\.· 

CAUCASI AN COLLEGE GRADUATE 44 
l'~~~;~~US--~6;~~ '~:~~~jl NO. OF OCOZ:i:)"·" 

NONE 

, 

UPATION INCOM. "'E::~ MONTH w .... EUE EMt'LOVl!tn 
...... 

. APPLICATIONS SPEC. $1,250.GROSS i\lONROE, CANOGA PARK 
L..rH ICAM~~z;TAn: CAM" TO COU'NTV DRANCH MIL.ITARY !:ERVICIl: JO(INO O~ OI .. CHA~-
00 1173 U.S.A.F. HO~JO~ADI __E 

IZA 

GO 

1_ 

;..5 SU.~Pl .. JEO BV 

1 ! (AS SUPPLIED BY DEFENDANT.) 

2 DEFENDANT I S THE YOW1GER OF nyo BOYS BORn TO ,. 

3 GEORGE AND LAURA (eCH~IEbER) REED IN DRAVOSBURG, PENNSYLVArJIA. 

HIS FATHER COt·1;"11 TIED SU I C U:;E 'N 1938 WHEN OEFENOA,'lT WAS n:.:~ 

YEAF;S UF :·,GE. DEFENDANT V/NJ TI iUI RA r SLD 8'( 1-: J S r·~OTHER I i-l 

D~FEi'-!OArJT GR40UATED F;~O:-1 r,:c KEf_SPO;:~T }l i Gi-l SCbOOL 

,EXHl81TO 




2 

J 

4. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2:3 

IN MC KEESPORT, PENNSYLVANIA IN 1946. LATER IN LIFE,' 

HE FURTHERED HIS EDUCAT I ON AND GRA QUATED FRO:·' THE 

UNIVERSITY Cr: NEBRASKA IN Qt,IAHA IN 1970 \vITH A 

BACHELOR OF GENERAL STUDIES DEGREE. BETWEEN 1971 AND 

1972 HE COMPLETED T,4ENTY TO TH I RTY UN ITS TOWARD HIS 

MASTERS IN BUSINESS ADMINISTRATION DEGREE AT 

CRE I GHTON UN I VERS I TY IN m·1AHA. 

DEFENDANT ENTERED THE UNITED STATES AIR FORCE 


r4AY 1, 1948 AND RET I RED FROtvl SERV I CE AS A SEN I OR f-1ASTER 


SERGEANT JU~;E 30 t 1969. HE t NO I CATES THAT HE \vAS I n KOREA 


DURING THE KOREAN WAR FROM JUNE TO NOVEMBER 1950. 


FOLLO\'/I NG DEFENDANT'S RET I REt·1ENT FRO!'·1 THE 

AIR FORCE t HE ATTENDED SCHOOL THROUGH 1972. FROM 1972 

TO 1976 HE \o.JAS A BRANCH MANAGER FOR BOOKKEEPERS BUS I NESS SERV I CE 

IN HOUSTON, TEXAS. HE LEFT THIS JOB TO ACCEPT Et'1?LOYt·1ENT WITH 

HIS PRESENT EMPLOYER t MONROE, THE CALCULATOR Cm:1PANY IN 

HOUSTON, TEXAS. HE IS PRESENTLY EMPLOYED AS SENIOR APPLICATIONS 

SPECIALIST EARNING $1,259.00 GROSS PER MONTH. iN JULY OF 197a 

-HE \'JAS r,iOVEO BY HIS H1PLOYER FRO~1 ~iE\'1 ORLEANS, LOU I S I ANA TO 

LOS ANGELES. HE,' IS PRESENTLY \I/QRK I NG OUT OF THE I R OFF ICES AT 

·8020 DEERING AVENUE, CANOGA PARK. DEFENDANT'S INCO~E IS 

SUPPLEMENTED BY HIS :,lIUTARY RETIREjvlENT OF $717.00 PER ~'10NTr. 

DEFENOA~.JT t'!f\RRI~J P,LlCE THEU.tS; RAY, NOv! 52, 

76C692G - PAoe GA - 1117e EXHlBlT 0 

£-/~ 

http:DEFENOA~.JT
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JUNE 15, 1950 IN PITIS8URG, PENNSYLVANIA. THEY \vERE 

2 SEPARATED IN 1971, DEFENDANT STATES, BECAUSE THEY HAD 

3 PROBLEf.1S GETTING ALONG BECAUSE H2 WAS A HOMOSEXUAL. 

THE DIVORCE WAS FINAL IN 1974. THREE CHILDREN HAVE 

5 RESULTED FROt'" !H I S UN ION, A BOY AND TI-JO Gf RLS ~JO\v 

6 RANGING IN AGE FROM 24 TO 28 YEARS. 

7 FOR THE LAST TEN YEARS, DEFENDANT HAS BEEN 

8 L I V I NG I N A HOMOSEXUAL RELAT I ONSH I P WITH JIM f'.1A YTU:.1, NO'''; 

9 30. SINCE SHORTLY AFTER HIS ARREST IN THE PRESENT OFFENSE, 

10 IN APRIL, 1979, DEFENDANT AND HIS "LOVER" HAVE BEEN 

11 LIVING AT THE ADDRESS 0:= RECORD, A T'.vO-8EDROOM r·1081LE 

12 HOME VALUED AT $44,000.00. THEY EACH PAY ONE HALF OF TItE 

13 $650.00 f-10RTGAGE PAYiV1ENT AND PRESENTLY O\.>/E A BALANCE OF 

14 $43,000.00. HE HAS A 1979 DATSUN 310 AUTOMOBILE VALUED 

15 AT $6,200.00 ON \</HICH HE PAYS $166.00 A MONTH. HIS 

16 BALANCE IS PRESENTLY $5,500.00. HE HAS OTHER VARIOUS 

17 DEBTS TOTALLING APPROX!r,!ATELY $13,000 .. 00 ON "';~iCH HE PAYS 

18 OVER $500.00 A r~ONTH. HE HAS APPROXH<1ATELY $200.00 IN 

19 BONDS AND ALSO myNS n.fO VACANT LOTS IN OCEANSPR I NG8, r,ll SS I S8 I f':' I 

20 WITH A TOTAL V.ALUE: OF' $5,000.00. 

21 DEFENDANT INDICATES HE IS IN FAIR HEALTH AT TH~ 

22 PRESENT 1.1 ~~E. HE H.AD ENCEPHALI TIS I:'J 1950 MlO 195'1 AND HAS 

23 ALSO SUFFERED FRO:.., HERNIAS. I~J 1954 t,~10 1965 AND ;\GAIN IN 1974 

-3­
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l' HE UNDERWENT r·1AJOR SURGERY ON HIS FEET. 


2 DEFENDANT IS OF THE CHRISTIAN SCIENCE FAITH 


:3 AND ATTENDS CHURCH ,ONCE OR nv I CE A r-l0NTH. 


4 suaSTMICE USE! 


5 DEFENDANT DENIES ANY INVOLVEMENT WITH THE 


6 USE OF CONTROLLED SUBSTANCES. HIS USE OF ALCOHOLIC' 


7 BEVERAGES IS LIGHT STATING THAT HE DRINKS ONLY UP TO nvo 


8 BEERS A \1C:EK AND AN OCCASIONAL GLASS OF WINE WITH DINNER. 


9 ARREST RECORD: 


10 SOURCES OF I ~,lFORHAT f O~l: 

11 CII (1-30-80), FGI (2-13-80), LACO, 
PROBATION INDEX, DErENDANT. 

12 


13 ALL OF THE ABOVE REVEAL NO PR lOR' ARREST H I STORY. 


14 PRESENT OFFENSE: 

I 

15 DEFENDANT WAS ARRESTED BY OFFICERS OF THE 

16 LOS ANGELES COUNTY SHERIFF'S DEPARTMENT APRIL 10, 1979 AT 

17 11:00 P;·1 AT THE GAVIN PASS REST STOP OFF OF INTERSTATE 5 
Pm ~11~~Anlltl-

18 ~.~~"vtH- SECTION 647(A) PENAL CODe: (DISORDERLY COi'lDUCT--LE':ID). 

19 TH I S OFFENSE WAS F I LEO UNDER THE PRESENT lNFORMAT ION AND, AFTER 

20 A ~JUMaER OF CONToI t'!UA~lCES, DEFENDANT 'iJAS FOUND GU rLTY OF THE 

~ OFFENSE AS CHARGED BY JURY TRIAL ON JANUARY 23, 19BO. THE 

~ MATTER WAS THEN CONTINUED TO THE INSTANT DATE FOR PROBATION 

23 AND SENTE~JCE HeAR I ~JG • 

.._1;... 
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ACCORDING TO THE ARREST REPORT, THE 

2 CIRCUMSTANCES OF TH I S OFFENSE APPEAR TO 8E AS FOtLO\t/S: 

3 AS A RESULT OF COi·1PLA I NTS THAT MALES WERE 

.4 COI~i'vllTT1NG LEWD ACTS IN THE MEN'S PUBLIC RESTROOM AT THE 

5 GAVIN PASS REST AREA, AN INVESTIGATION WAS CONDUCTED BY 

.6 DEPUTIES FRm'1 THE SHERIFF'S VICE BUREAU. APPROXIMATELY 


7 
 TEN ~'ll NUTES AFTER DEPUTY GARC IA ENTERED THE RESTROOM, 

8 THE DEFENDANT ENTERED AND OCCUPIED THE URINAL ADJACENT 


9 
 TO vJHERE DEPUTY GARC I A VIAS. DEFENDANT U~;'.lED I ATELY DEGAN 

10 t.tlASTUR8ATING HIS ERECT PENIS. D::FENOA~IT AND' THE DEPUTY 

11 TH~N HAD A SHORT CONVERSATION REGARDING THE WEATHER AND 

12 DESTINATION OF TRAVEL. DURING THIS CONVERSATION, 

13 DEFENDANT CONTINUED TO t~ASTURBATE. A SHORT TJr~E LATER, 

14 DEFENDANT TURNED TO~ARD THE DEPUTY WHILE CONTINUING TO 

lS MASTURBATE AND ASKED, "YOU WANT TO MESS AROUND;?" 

16· DEPUTY GARCIA REPLIED, "WHAT DO YOU MEAN?" DEFENDANT 

17 STATED, nyOU WANT TO GO DOWN ON II THE DEPUTY REPLIED, 

18 IIS0NEOiJE'S IN THE TOILET STALL." DEFENDANT THEN YlALK~D 

19 - OVER TO AND LOOKED INTO THE TOILET STALL AND SAID, 

20 UNO ONE I SIN HERE., ':(E C!UJ GO IN HE.RE." THE DEPUTY 

21 STATED, "I'LL CHECK AND SEE IF IT IS CLEAR." DEPUTY GARCIA 

22 THEN EX1Tr.;:D THe LOCATION Atm GP-,VC APRE-ARRANCED SIGNAL TO 

23 DEPUTY t,1ANSl<1H \·1:10 THEfl i<~SPONnEO 1'0 THE LOCATION. THE 

-5­
EXHIBIT 0
76C~2G - PROS SA - 11/76 

E-li 



, l : * • ~ l'" 
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DEPUT I ES I DENT I F I ED THEPISELVES TO THE DEFENDANT AND 


. PLACED HIM UNDER ARREST.

2 


DEFENDANT'S STATEMENT:
3 


DEFENDA~iT SU8M I TTED THE ATrACHED 11110

4 


PAGE TYPE'JIRITrEN LETTER IN WHICH HE DISCUSSES IN5 


DETAILS THE CIRCUMSTANCES OF THE PRESENT OFFENSE. IN
6 


HIS WRITrEN AND ORAL STATEr~ENTS, DEFENDANT REPORTS THAT7 


HE HAD GONE OUT FOR A DRIVE BECAUSE HIS "LOVER" HAD GONE8 


OUT \II ITH OTHER FR IENOS THAT NI Gi-:T. THEY \·JERE L I V I NG I ~J

9 


SEPULVEDA AT THE TIt'IE BUT \-JERE IN THE PROCESS OF r,10VHJG
10 


OUT to THEiR PRESENT RESIDENCE IN SAUGUS. HE DOES NOT11 


REMH1BER HOW FAR UP INTERSTATE 5 HE "'lENT BEFORE TURN ING
12 


AROU~lD, eUT HE ';JAS Oi'J HIS 'WAY HO~lE WHEN HE STOPPED AT THE
13 


GAVIN PASS REST AREA TO USE THE FACILITIES. FROM THE
14 


15 
 MOMENT HE ENTERED THE RESTROOM, THE UNDERCOVER OFF I CER 


"NEVER TOOK HIS EYES OFF MY PENIS." DEFENDANT DENIES
16 


17 
 ANY INTENTIONS OF DOING ANYTHING WITH THE OFFICER STATING 


18 
 THl.T T!'lt: OFF I CER VIAS 11 Cor·11 NG ON TOO STRONG. 11 HOl"JEVER, 

19 
 HE DOES Am'IIT THAT HIS PENIS BECAHE ERECT AS.A RESULT OF 

20 THE OFFICERTS STARI~,jG: AT Hli'l AND, 11 ••• 1 DID'j'~;\STUR3ATE' .. 
21 FOUR OR FIVE STRO:<ES •••• 11 HE idA G T~Y I NG TO LEAVE. TH E 

22 RESTROOi''', AND, I N FACT, 0 I 0 LEAVE THE RESTRom1 BEFORE 

~ BEING ARRESTED. 

-6­
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2 


3 


4. 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


DEFENDANT"ADMITS THAT HE IS A HOMOSEXUAL 


AND FEELS THAT BECAUSE OF THIS FACT, " ••• THE JURY COULD 


NOT ACCEPT ANYTHING I SAID UNDER OATH AS THE TRUTH.1f 


HE FIRST REALIZED THAT HE WAS A HOMOSEXUAL WHEN HE WAS 


IN HIGH SCHOOL BUT DID NOT HAVE HIS FIRST EXPERIENCE UNTIL 


AFTER HIGH SCHOOL. 


INTERESTED PARTIES: 

. DEFENDANT SUBMITTED THE ATTACHED CHARACTER 

REFERENCE LETTERS FRm·l RICHARD EUGENE MILLER, CRA I G ~". JA~ll ESON 

(SALES MANAGER AT DEFENDANT'S WORK), AND FR. THOMAS MEYER, O. CA2~. 

DIRECTOR OF PASTORAL CARE AT HOLY CROSS HOSPITAL IN r·lISSION HILLS. 

THESE LETTERS ALL SPEAK FAVORABLY OF THE DEFENDANT A~D ARE 

ATTACHED FOR THE CONSIDERATION OF THE COURT. 

PROBATION OFFICER ALSO SPOKE WITH Jlf,t MAYTW-l, 

DEFENDANT'S "LOVERII. HEI S CONVINCED THAT THE DEFENDANT ·1 S . 

INNOCENT OF ANY WRONGDOING. HE FEELS THAT THE ALLEGATIONS 

PRESENTED AGA INST H I ~" ARE TOTALLY OUT OF CONTEXT FOR HIS 

BEHAVIOR. DEFENDANT IS TOO Tlt,llD TO nlGAGE HJ ACTIVITY LlI<E 

TH IS. FURTHER' HE KNO\I/S TiiA T THE DEFENDANT \.JOULO NOT LI E TO HI;,!. 

HE ALSO KNOWS TH~T'OFFICER GARCIA IS NOT THE DEFENDANT~S.. . 
IITYPE. lI 

EVALUATION: 

TH:: DEFENDANT I S AN AOrvt ITIED HO~,'OSEXU,6.L WITH 

-7­
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3 


5 


6 


7 


a 

9 


10 


11 


12 


13 


15 


16 


17 


18 


19 


20 


21 


22 


23 


NO PRIOR ARREST HISTORY. ALTHOUGH HE DENtES SOLICITING THE 

UNDERCOVER OFFICER, HE DOES ADMIT IN HIS \"RITIEN STATEMENT 

THAT HE BRIEFLY t4ASTUR8ATED Hlf;JSELF WHILE STANDING AT THE 

URINAL. ALTHOUGH THE DEFENDANT MAY NOT POSE A GREAT 

THREAT TO THE COMMUN ITY BASED UPON HIS ARREST RECORD, IT 

IS FELT THAT HE SHOULD BE SUPERVISED BY THE PROBATION 

DEPARTMENT AND ORDERED TO PAY A SUITA8LE FINE. HE IS, Of 

COURSE. AWARE OF THE REQU IREfvlENT TO REG 1STER AS A SEX 

OFFEN~ER PURSUANT TO SECTION 290 OF THE PENAL CODE. THE 

FOllO'.'JlNG RECQt'lMENDA:TION IS THEREFORE RESPECTFULLY SUm,IITIED. 

RECOW,lENDA T I ON : 

IT IS RECOMMENDED THAT THE COURT FINO TH~T 

TH I S OFFENSE I S NOT A V rOlENT CR Ir.1E RESULT ING I N I NJURY OR 

DEATH TO THE VICTIM; THAT THE DEFENDANT IS, THEREFORE, 

SUBJECT TO A 55.00 PENALTY ASSESSl'vlHIT FOR EACH CONVICTION 

OF A MISDEMEANOR TO BE PAID THROUGH THE PROBATION OFFICER TO 

BE REMITIED TO THE STATE INDEMNITY FUND PURSUANT TO 

.. 

-8­
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<1 
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6 


7 


8 


9 


10 


11 


12 


13 


14 


1S 


16 


17 


18 


19 


20 


21 


22 


23 


SECTION 13967 GOVERNMENT CODE; THAT PR08ATION BE GRANTED 


FOR A PER 100 OF TH IRTY-S IX ~~ONTHS AS PER THE ATTACHED 


MEMORANDUM. 


RESPECTFULLY SU8r~ ITIED, 


KENNETH F. FARE, ACTING 

CHIEF PROBATION OFFICER 

OFFICE-VALENCIA 


READ MID APPROVED 
'1, I \' \f\ ~, ~-.( \j t\ Y\l,,, 4-A 

W. C. MARTIN, SDPO 
TRANSCR 18ED: 3-6-80/Lt:25PM 
(DICTATED: 3-B-80)
JGM:G8 (4) 

., 

-9­

I HAVE READ AND CONSIDERED 
THE FOREGOING REPORT OF THE 
PROBATION OFFICER. 

JUDGE 
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\;10;-;:.10;: Mor:'OCl. The Calcula:or COM::'!",! 
a02C :J!:ef!r1g AV9. CJI'C;J Fz'-(. CJl.i. \?t~O:l 

Feb. 7, 1980 

Probation Officer 
14414 Delano Street, 
Van Nuys, Ca. 91401 

Dear Sir, 

As per your request, Allen Reed haR a~ked me to write you this 
letter regarding his employment ~"i th r-ionroe I the Calculator Co •• 

I personally have know Al ~n both a social and professional 
basis for about a year and a half now, ever Rince his transf.er 
to our office from our New Orleans branch. Al caroe to us fro~ 
that office under very high recorrnendations and has since per­
formed far beyond our expectations. 

As an applications specialist, Al plays a very integral part 
in our business and in the opinion of myself, our custo~€rs, 

. and the hundreds of other eroployees of our company,·;ho he ccr.es 
in contact ,'lith, he is highly efficient, trust",orthy, and honect. 
As the senior application specialist for the Pacific Region 
offices, Al is responsible for all work in proaress as llOll as 
handling special projects, yet despite his h~avy work loud he 
is always happy to help in any phase of our business that he 
may be able to. 

I have been aware of AI's lifestyle for approximately one ye~r 
nO~l. ~·JheI'). Al first told me that he Vlas gay I v.'aa very ~mrprisod 
to say the least, as nothing had led me to suspect even that 
possibility. Before mQc~ing ~l I, like many others, had ny 0wn 
preconceived beliefs concerning .e morality, desire2bility, 
etc. of gay people, hm·.'ever f Al hrls consistently proved rllY 
previous thoughts to have been wrong. 

In short I hav~, trie nighe5t respect for p.l as both a frrend 
and as a co-\vorker and I hope the. t tp is letter \';ill r.elp you 
in making your Ilecessal:Y recommendn tiona. 

SinC~lY;;.1 

--~,,:.vr. a.r...,.v.r-- ......
/. '. .

OTaHT H. Jarn1.e,£:Ol1 
ti-alris r~<1n"gcrEXHIBIT 0 ~onroe, the Calculator 

Co. E.-2(. 
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February 6th, 1930 

To Whom it may concern; 

Frobation Officer, 

I am writing this letter for Aller. Reed who is to see you 
on Monday February 11th. I have known Allen for a couple of 
years now, since he moved to C~lifornia. Socially we have gone 
ou t together and I have had dinne rat tJi::J h0:-:18 8. nU::l ber' 0 f times. 

Needless to say I was very shoc%ed when the whole incident 
came about and even mOr'e shocked when I heard the results of th0 
trial. I sometimes wonder where justice really beGins f0r the 
innocent person. Because we sure know quite well how the real 
criminal is protected by the law: God must be totally confu:Jed 
with our laws, justice and moral acts. But when a person whO:-:1 
I feel is a good person like Al, is totally exposed to e~b3rras~ent 
by the law, then I am truly distru d with our justice system. 

During the ti~e of our associati0n and friendship which I 
highly chcr'ish, I have never' known Al to deliberately hurt anyone. 
I have always known Allen to be a very friendly and honest person, 
vJho likes good times and things, but doe.::> not interfer into other 
fieoples aff..;t~r.::>. This prezen t 3i tua t ion has r.ladz Al b.:=come 
very tense and really withdrawn fro~ friends. It is chgngicG 
Al into an entirelj different person. Al is not one to go aro~nd 
breaking laws and if you IDOk at his olltstanding military record 
even you would come to the same conclusion that Allen is a 
good man. 

I really feel that with all th8 ~ood that Allen has done 
for our country, that we in turn car: help hi:n and not 80110\-/ Ei!~ 
to be unjustly persecuted at this ti~e. I certainly hope and 
pray that you as his probgtion officer will feel the sa~e way aDd 
ask th€! judge to di::::miss all ch<lt'ecs. 

Thank you for taking the time to read this letter and I 
will pr'ay that God guide~ you in yo~r deCision • 

." 
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F~bruo.ry 4, 1980 

(.n the night of the incid-"nt I hod bc~n aut driving, 9(.)i.01g 1101.:1"1'1 

a \-Iay on Interstate 5. After awhilOi:! I doubled back to head south and bo.',,:~~ 

home. ! ctopped at th~ rest ::;top 0;1 Inte~statc 5 n~ar tht! Calgro'l~ e;cit. 

On entering th~ <:l=rt'S rC3t: roo.n r so·.... 0 r~r:lnr who la-::I.'!r proved to 'l.:u O":fic~~:-

Garcia, standina at til.::: urinnl about a toot back fr.:J:":\ 'tho! u~\lo.l p"):~itio:;,. 

removed my penis fro:':L my trO'.l::;ers -ro u;;;~ the facilitie:::. I \';0.::; a .....er~ cut 0: 

the corner or my cy~ tn:lt he ~ ...cs fingt.;rirL] his penis, i'Z!, ~ulling -it outwJ'::.rd 

and skinningi..t, as h~ wo.tch~d. r!l;;!. I turned r:ty nee.:! to~ord ni.r:t and we eo~!:: -~r.t';)d 

th:lt was 

said, 1'''[0 ca~ go in hcr.~." -- p.:linting to the toil~t stall. But r ,-raa 0.'1 n"/ 

way out and sa.id, IlEa, IlIIm Itzeving ll • 't thla point Cfficer Carcia tried ~u 

:::;hOl.lted, "I::; thi!; th~ guy'?!!' J. JJ.c:lce over my should!!::, confi:'I:V!d ti\~t h~ ~...=.". .. . 
ceIling to 0I!.ice:' r;o:::cl::l \.I;.:) ,.,r.1~~ ::; ta.nding in the dour~~'C.y of t:n-;! ro::::1: ro;:;:J. c;:n 

EXHIBIT 0 '­
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n<l u folder. 

\t~at I tICS sho-..m du,~ to lighttnlj and lack of rea.ding glct';;3~s. The of£.i.c,.J'::: 

asked m.e if I had been infol::m.cd of my rights. I scid, "UO", sO he did t:,;::.'!';'. 

I cho!:;;", to b:::-ing the case to tdal rath-er tho:'! pl:!Cding glJilty tJ 

o:'!ly lead to 0. b;ui:;ed head or mi55iog te<:!'th most of. the tim.::.. All th~ '\.,ICo}" 

to be c.!fl"!ndad .. 

Th~ gUilty verdict has me comple~ely baffled and ~till ~tunnc~. T 

(:'..cc~!;:rt anything T. said tm·.J~t' oc.~:h os the truch. If r .....ere going:o lic 1 0-::­

I.have with thi5 case. 

Hy t'eactic..n now in tha.t I can n~ver agoin, l~: myself b~ plac·::d in 

EXHIBIT 0 
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., 	 .' -'.' ".: c·=--r-~.r?~~J1';ri ' 
MUNr;·<\! COURT OF NE\"H,~ LL :<1:IAL DISTRICT ~;1L [ 

Cc..~TY OF LOS ANGEL=S, STATE OF CALJFv;~:::J'IA O~S~"-: -- --.. 
P&S MEMOAt.NDUM OF COURT ORDER· PROBATION R~v(~';. ..~ ___L 

i Ar"a Office: E-S-FV-VALENC I A Date of Ord~r:·?~f!:;.--80·P,~ple of tM!:! State of Calilornia vs. Tudae:--nARK 	 '-_._-----­
• Division: I I Offense: 641.(':J~E-~~(!--=-

Name: ' ALLEN EUGENE REED ___l-I..c;C..c;il_5e NO'.. H-9186 Probation 1'10.. ;( 9213::2§ 

Probarion/Divf:ll"Sion denied. ============ 
o 	Sentence imposed 3S follows: o Joys imprisonment ill th.t Co. Jail. . 

________._ or days in the Co, Jail.o 
;::] Imposition of sentence suspendoo. 0 Execution of said sentence :iusptmded. 

o Placed on form<!lisummatv probation with/without superJi:;ion 01 th~ Probation Officer with/without prior rderraL 
o Probation/Diversion aranted for __ .__ months. 

TERMS AND CONDIT10NS IMPOSED AS TO COUNT (S) 
nEe. ORoe~ED 

o 	 1.. Spend first ___. days in Co. Jail. 0 DAI<>nuant sh..U serve _____ r.on$ecutiv~ w~"k~nds in In", Cn. Jlil 

of Los AngO!les County, each w~i<·~nd ptlriod to be from __._ M. on to M. an ____ 

b!!1:iinning on , 19__ . 0 Credit tor days Sl!rve<i (inclutJes GT,WT). 

2. o 	 Pay a fine of $ and assessment(s) for: Or serve days in the Co. Jail. 

__\ ("'0 . 

d ,'.~ 
/(\v
",",v 

j 

I. 

o 3. 0 
4. 0 

o Sa. 0 

::::1 fib. 0 
o 6. 0 

o Peace Officsr TrainingS 0 Night Court S _ 0 Lab fei! of $25.00 inc!ud~d. 
-;> 0 Oriving Training $ OVictim Indemnity Fund $ __-!.___ 

.... ' 0 through Court Clerk/Probation 0 Hieer as follows: S forthwith; S on th~ .____.. 

of each month commlMlcing until paid; 

~ in the manner directed by the Probation 0 fficer. 
Minimum payment of flntt/restitution to btl S 
Make restitution through the Probation Officer in such amount and mannar as officer shall pr\:!~ribf!. 
Abstain ,from usa of all alcoholic btlverll(Jes, ir,cluding beer ilnd wine, ,)nd ,tJY out of places 'lJh!!r.~ tl1ey <.:ree the ch;~ f 
item of S<lle. 
Cooperate with PrObation Offic"r in any pfO\j(illn desigl1e;:j to curb defendJ/1t's drinking hatJit. 
Not U$8 or possess .:jny narc....ltics. dangtlrOllS, or restricted Jrugs or associated parClphernalia, except wi,:, v:-lid pre: ':; . 

ticn, and stay "way from place:: 'Nnere usars congregata. 
[J 7. 0 , Not il$50c1ate with pElrsons known by you to be n..m;otic or drug user; or sell'!fS. 

[.J 8. 0 Submit to p!!ril)dic anti·narcotic tests. asdirecteo by th~ Prob<ltion .officer. 

o 	 a. Not hilve blank cheeks in posS6:>sion. lIot write ,.my portion of i,lny chp.cks, not liMe 11;,11:" il(.;COtlnt ufJO" ·...;iw;h yl'\! ;n 

dr<,w check s. 
o 	 10. 0 Nor :lamb I!:!' or engage in bookmOlkino a,:tiviti'!s Qf h:Jve panph~rnajlia thereof in POSS;::lSi0f1, end !fut b", j,Jresen t ir> 

places VI/here g .. mhling or book m"k ing is conducted 

11. 0 	 Not (associate with), (har:lss, molast, or ~nnoy) 
, 	 Coop~rate with Probation Officer in a plan lor_________12. 0 

13. 0 	 Support depen<.hmts as directEld by ProDiltion 0 fficer. 

14. 	 $ep.k and maintain training, schoo1inO. or employm<:!nt ii5 apprO\l~ by ProbaUon 0 fficer. 

15. 0 	 Maintain resiuenr.e <lsappro'led by Probation Offic!;r. 

13. 0 	 Surrender driver's license to clerk of court to b" return>'!<J to D.M.'J. 

17. 	 0 rJot drivp. a motor vehicle unless I(lllllftlily lic~n~i"d to driv~, and then only wh.:lO PL F, PO inSUr'lnl:~ h,!5> h...,11 001.1;1 -,' 

and c'Jidencl! thereof shown to the Prob:ltion 0 ifleur. 

o 18. 0 Not own, usa or poSSP.ss '-lny u"nSilrous or d ..adly '.'1i:!aputls. 


:J 19. Submit his (her) per!.Ol1 and p"opt>rty to 5eJrch or 'i~iZUfe "t any time of the ddY or night by any Lrlw ~rlfo(c~m"Pt 


Officer or by tht~ ?roha(ion oHio.r with or without a warrant. 
{t] 20. D Ob&y illl Il:Iws, 0ltJiU5 o~ the Court, ::lnd nrles and regutations of the Probation Officer. 

o 21. 0 	 Spend days/hour, in Community Ser'.I!ce ilnrl show proof of eompll:t:on to ______• __._ .. 
____..________.LJy ___,_. __.___________ 

22. 	 ContinuP.':l to___. ______ at ___ .,, __._ ~~. forII 0 
___ . [J Defer-dont ordered to return. 

o ::13. 	 R.!main awa'l from th~ premise<; "t ________. __ 

Cl 24. o Not <l:;.c{)ciMa with ;:hi!dre" t;nrl"r ; c1 'y'u"r,. HXC'lo!pt in pr(>~nce ('If rc<;r>onsiblf! -"'llIlr3. 

~ 2::i. [J St::lV out of plaCe", 'J'lh-;(e homO~I!XllJh ,-on(:r"'g'IU. 
26. o 	 orhl:!r: 

CI,,- 0' ~m~}I,~urt 
I 

,~_'-----·-1' (~,-,-,,. -r, I,'", 

Cal ,~ 

o~__ ._~.__-=C, 
H"'~I~.: 

I .. 'l:'-~"-' - .----.~ .... 
Ktd;<. I -- ;--­
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~ State of C..Jiforft;CI ...... 

DIVISION Of ':aIMINAL IDENT1F1CAT10N AND INVEST'':.. ,iION 
ell No. 

NOTICE OF REGISTRATION REQUIREMENT 
lo.::ol No. 

Pur_Itt t. Sec. "0 ".md ("_ by wlli.1I Ie........... I., Nol,fyi"lI Olr..., 

-Dr-'f-'/ ::?, '1 111 IN , [/;;, rf! ("fA IlL. (jAt t: f.j(J I J­
(1,4 t. '113. ,-(,.... 

STATEMENT Of NOTlnlNG OFfICER 
IV-~O 	 .3­

I certify that Oft... .. _	... . X . ..._ ...._..11>. below-" ........ lubiect ....... i",.,,_d Of hi. duty , .. r*gi"., uftCi., th. p,,,.il;O'" of S .... Ii"" 290 Pen,,1 Cod•• Notillcati"" 
OAT. 

_pndicalwd "" t!>e lad that Oft . 3 - IV - X.~..... •ultiect will be.~'l l; 1\( (l!f'b ~..~ ;..~: F'l:rHrr1A L I-',e() d.~llrr.J ..... 
.oA"• 

........__w ....... , ••••~~._ ......___ ~ ..--.."'___--.-.-_____....__~_ .. _.,........,-- ---.~.--.--~•••••• 


CU.CHAJIIOaa. ~A"C\.:&D~ ft_t..U••C. (UtAN"t'':O't....... 1If......A ...D O~ "MqIiA1'IOH ~'''H4M1«.O UPON PAYMaHT OJ" lI'lME. 0" Q'fHCR CONOITfOH 

PULL NAMI! OF . At (_ r-:-J,) G O~gNc;rKP!?e-l'y
PERSON NOTIFIED..... " ..................-_........_ ........ _ •• __._... ___ ...... "' .. . 
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COUNTY OF LOS ANGEL.ES 

KErm'11i F. FAA& 	 PR08ATION DEPARTMENT 
.,( IIN(; C~HrF (ll'10P.AlION OFFIC£R 

) 

INSTRUCTtONS TO ADULT PR08ATJO,NES. 

PROBATION NO. W'rJ8NAME a.s. Al'. !g11'W 


COURT NO. Jld'M COU RT DATE !l1AhC 

With these instn.actfons you are receiving I copy of the court Ofder 

PROBATIONGRANTING Cil 
OR 

o DIVERS'ON 

In addition to the conditions of Y04Jr grant of probation or diversion which are contained in the Court 
Order. you are instructed by the Probation OfflC1lf as follows: 

1. 	 To notify the Probation OfflCef befa... changing yoor address or employment. 
2. 	 To remain in Los Angeles County or county of residence unl~ permitted by the court or 

Probation Offh:er to go elsewhere. Request to leave the State should be made two months 
in advance. 

J. 	 To report to the Probation Offic., in person at directed. The offICe is dosed Saturdays, 
Sundays and ho.idays. 


... To obey aU laws. 

5. 	 To notify the Probation Officer of iJ'Iy WttstS no more than 24 hours aft., th*V occut. 
6. 	 Other directioft1: 
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OCT 8 1980 

RECEIVED OCT 101980 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO 

APPELLATE DEPARTMENT 

OCI S 1SQ)FILED 

THE PEOPLE OF THE STATE OF ) SUPERIOR COURT NO. CR 50555. 
CALIFORNIA, ) 

) MUNICIPAL COURT NO. M 316117 
Plaintiff and ) (San Diego Judicial District) 
Respondent, ) 

) 

VS. ) 
) 

JOHN EDWIN WYATT, ) ORO E R 
) 

Defendant and ) 

Appellant. ) 


----------------------------) 
Judgment affirmed. The matter is remanded to the trial 

court to strike the registration requirements, it being cruel and 

unusual punishment in this case. 

________________________________J. 
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MUNICIPAL COURT OF CALI FOFUHA , COUN':'Y OF SAN DIEGO8 


SAN DIEGO JUDICIAL DISTRICT
9 


THE PEOPLE OF THE STATE OF ) 
 No. : M3l6ll7
CALIFORNIA, ) 


Plaintiff/ )
11 SETTLED STATEMENTRespondent, ) ON APPEAL
)12 

-vs- ) 

)
13 

JOHN EDWIN WYATT, ) 
)14 

Defendant/ )."""""
I Appellant. ) 

) 
)16 

17 

18 On December 3, 1979 in Department Eight, Judge Ernest',Borm 

presiding and jury having been waived, trial'proceeded as set19 

forth below. Opening statements were waived. 

The prosecution called as its only witness Edward A.21 

22 MacConaghy, who testified that he has been a San Diego ~olice 

23 officer for about one year. He is now a uniformed patrol offie' 

24 assigned to the. Si::ate Coll e area of San Diego .. 

On August 24, 1979 Officer MacConaghy was on a special 

26 plainclothes assignment in Balboa Park. It was his first and 

27 last such assignment. He did not think much of such duty; it 

., 28 offended him. 

£~\\\B\l 0 
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3 At approxirnately 1: 00 A.M. on August 24, 1979, he was ,in th( 

4 Marston Point area of Balboa Park. He first saw the appellant 

(whom he identified at trial) inside the men's public rest~oom b: 

6 a picnic area at Juniper Street. 

7 Briefly thereafter, while Officer MacConaghy was leaning 

8 against a wall outside the bathroom, appellant Wyatt appro~ched 

9 him. A short conver~ation followed,and names were exchanged. 

Wyatt suggested they go for a walk together; MacConaghy agreed. 

11 They walked across the grass to the south of the restroorn. Ther 

12 at Wyatt's suggestion, the two sat on a public bench in an area 

13 known for homosexual activity. No one was in the immediate 

14 vicinity. It was not totally dark as. some light from the 

restroom area reached them. MacConaghy ~ould see Wyatt's face. 

]6 Wyatt offered MacConaghy a cigarette. After a conversation of 

17 two to three minutes Wyatt reach over p~tting his left hand or 

18 MacConaghy's knee and immediately moved it up and gently touche( 

19 MacConaghyls trousers in the genital area. (The trousers were 

properly zipped closed.) 

21 MacConaghy stood up and advised Wyatt he was under arrest. 

22 Wyatt resisted MacConaghy's attempt tn handcuff him. MacConag~ 
23 attempted to apply the standard pol ice sleej?er mId but failed. 

24 was eventually, . subdued on the Slro'l..1nd anc placed under arrest .... , 

the assistance of Officer DeVries. 

26 Appellant's motion for judgment of acquittal (Penal Code 

27 §1118) was denied as to both counts. 

28 Ap~ellant Wyatt took the stand as his only witness. He 
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3 testified that on August 24/ 1979 at about 1:00 A.M. he was walk­

·4 ing past the restroom near Juniper Street but did not go in. He 

5 saw a man, identified as Officer MacCongaghy at trial but unkno~ 

6 to appellant when he first saw him. The man was leaning against 

7 the west wall at the northwest corner} looking toward Sixth 

8 Street, staring around the corner. The man spoke to Wyatt, com­

9 menting on what a nice evening it was, and offered him a cigarett 

10· They conversed for five to ten minutes. The man (not the appell. 

11 then suggested they take a walk. 

12 They prOCEeded, with appellant in the lead, toward the sout' 

13 At the park bench the officer (not known to be an officer) saio, 

14 "Let's sit." They did, with the officer on appellant's left. 

~ 15 They were facing north toward the restroom structure. There was 

]6 very little light. The officer spraw~ed (sic) his legs apart. 

17 Appellant talked about his school, his job, his recent breakup 

]8 with his male lover. and the end of his two-week vacation. 

19 Appellant assu~med the officer was also gay. The officer moved 

20 closer and touched appellant's knee with his. knee. Appellant's 

21 legs were crossed. 

22 Appellant believed the officer was gay due to the suggestjc 

23 to walk away from the light coupled with what appellant recognii 

24 as a typical.. rine:' "Nice evening I want a ciga.rette?" "\-lant to r 

25 for a walk?" 

26 After talking to the officer for a total of about one half 

27 hour I ten minutes at the building and twenty minutes on the b(.·fI( 

'28 appellantthQught th8 officer ~as tired of listening because he 

EXHIBIT 0 
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3 
 was looking off and not replying. He felt at this point that he 

4 knew the officer pretty well and that he (the officer) wanted 

something besides talk. The officer had said where he lived, g1\ 

6 his first name and had discussed not liking his job. As a gay rni 

7 with experience in other situations, appellant "could gather whal 

8 the man was after" and proceeded to of fer it; he reached over an( 

9 stroked the officer's thigh two or three times, then moved his 

hand up to the officer's crotch. The officer identified himself 

11 as a cop at this point. 

Appellant felt panicky (sic) and stood up. He was upset.12 

13 He started to apologize as soon as the officer identified himspl 

14 The officer again said to turn around, that he was a police offi 

... I The officer struck appella'nt in the back; he went down with his 

16 hands on his knees. The officer struck appellant several tim~s; 

17 appellant was crying and asked to be taken to the car and to jai 

18 The officer reacted by hitting appellant again and applying the 

19 sleeper hold. Further struggling occurred. Appellant was final 

cuffed by the other officer who had just arrived. 

21 Officer l~acConaghy again testified in rebuttal. Appell().nt I 

22 not the officer, suggest the walk. The conversation on the 

23 park bench lasted five to ten minutes,-not twenty. The officPf 

24 did not move closer to cause knees to touch. Appellant did net 

stroke the officer's leg before touching his crotch. The officI 

26 did not hit appellant in the backj appellant was on the ground 

27 due to the sleeper hold. Be did not kick appellant nor see hi;: 

28 partner knee him in the face. 
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The Judge found appellant not guilty of count two: Penal COl 

§148, and guilty of count one, Penal Code §647(a). 

Approved as to form and content. 

DATED: May 13 I 1980 

~ -L~ 
GEORGE 
Defenda 

~ ~ y-: &. 
VERSTICK, Attorney f( 
/Appellant. 

DATED: May I 1980 

FRAN F. McINTYRE, Deputy City 
At torney for Plaintif f/RespOLt 

The above Statement is reby settled as setting forth fair 

and truly the evidence and proceedings in this action, and the 

same is hereby certified to the Appellate Department, San DiE".:'go 

Super ior Court. 

DATED: 

ER~~EST BORtJNDA 
Judge of the Municipal Court 
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1 !il'HOMAS F. COLEMAN 
2 :11800 North !HgtJland Avenue 

:ISllite 106 
3 llLos Angeles, CA 90028 
4, 1(213) 464-6669 
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5 !Attorney for Defendant 
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MUNICIPAL COURT OF THE NEWHALL JUDICIAL DISTRICT 


COUNTY OF LOS ANGELES, STATE OF CALIFORNIA 


THE PEOPLE OF THE STATE OF CALIFORNIA, ) 

Plain tiff, 
) 
) 

Case No. M-9186 

vs. ) MEl\10RANDU~1 OF POlNTS AND 

ALLEN EUGENE REED, 
) 
) 

AUTHORITIES IN SUPPORT OF 
OBJECTION, MOTION AND 

Dercndant. ) REQUEST RE: REGISTR:\TtON 
) UNDER P.C. §290 

TIIERE IS NO BINDING PRECEDEN1" ON THE CONSTITUTIONALITY. 


OF SECTION 290 AS A PPLrED TO DEFENDANTS 


CONVICTED OF VIOLATING SECTION 647(a) P.C. 


In the case of In re Anders (1979) 25 Cal.3d 414. the constitutionality 

23 iof Section 290 P.C. (sex registration) as applied to 647(a) defendants was presented to 

24 i the Supreme Court. That issue had not been raised in the Municipal Court or in the 

25 ISuperior Court. The Supreme Court disposed of Anders without even a reference to 

26 !Section 290 or its constitutionality. In the case of Pryor v. Municipal Court (979) 

27 :1 25 Ca1.3d 238. the Court acknowledged that the issue had been raised but 

28 : stated: 


29 !/ "Defendant's attack on the constitutionality of 


Penal Code section 290, the sex rcgistrution law, is:~ II premature;- he- has not yet been convicted and is not 
.. . 

32 !! presently subject to registration." Pryor, supra, nt 

33 footnote 14. 

34 There is no California Supreme lourt decision in· which the constitution­

35 !nlity of Section 290 as applied to 647(a) defendants has been discussed or decided. 

36 TllC Cali fornin Court of Appcnl rdu:"cd to denl with the cOMtitutionnlity 
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of sex registration under 290 for those who were convicted of Section 288a P.C.1 

(oral copulation). Previous to 1976, the oral copulation statute prohibited consenting 


3 


2 

adult sex in private. In the case of People v. Zeihm (1974) 40 C.A.3d 1085, the 

trial judge declared Section 2888 unconstitutional and the People appealed. The 

Court of Appeal reversed the dismissal and, because the defendant had not yet 

4. 

been convicted, refused to consider the issue of the constitutionality of Section 


7 


a 
290. 

In the case of People v. Mills (1978) 81 C.A.3d 171. the defendant had 


9 


a 
been convicted of Section 288 (lewd and lascivious acts with a child under 14). On 


! appeal he challenged the constitutionality of Section 290 ~ applied to his conviction. 


The Court of Appeal rejected his constitutional objections, ~ applied 

12 

11 

to a convicHon of 288 P.C. and. particularly, to the facts of his case. The Court 

13 specifically pointed out that it was not deciding the constitutionality of 290 as 

14 applied to 647(a) defendants. The Court recognized that the constitutional arguments 

! would be much stronger in such a context. 

16 I Only one case has held that sex registration for 647(a) defendants is not 

17 cruel and unusual punishment. People v. Rodriguez (976) 63 C.A.3d Supp. 3. In 

18 that case the Appellate Department of the San Bernardino Superior Court upheld a 

19 conviction under 647(a) of two men who had been kissing in a parked car at 1:00 

a.m. This case is not controlling for three reasons. First, the decision of one 

21 appellate department is not binding on a court in another county. Secondly, Rodriguez 

22 has been criticized by the Supreme Court in Pryor and has been effectively overruled. 

23 Finally, other constitutional issues were not raised and decided by that court. 

24 Therefore, the issues herein presented come to this Court without binding 

or controlling precedent, and this Court is free to decide the issues freshly.. 

26 

27 II 
28 SEX REGISTRATION FOR 647(a) DEFEN.DANTS WORKS 
29 AN INJUSTICE ON HOMOSEXUAL MALES 

31 It is common knowledge throughout the legal system that Section 647(a) 

32 has traditionally been· used to regulate homosexual conduct and speech - almost 

33 exclusively so,' I~ th~ case of People v. Dudley (1967) ~§tIC'J.k~tr~$·7;\fie Court 

34 indicuted that both homosexual solicitation and ~on.;osexual conduct is prohibited by 
1,.--, ,A.J. 1-i1i.. 

647(a). Similarly, in People v. i\'Jesa (968)·'71Cal.Rptr. 594, 597, it was stated: 

36 IIIt is manifest that the Legislature believed that 
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subjection in public to homosexual advances or observation 

in public of a homosexual proposi tion would engender 

outrage in the vast majority of people." 

Virtually all published opinions concerning 647(a) have involved homosexual 

conduct or speech. People v. Rodriguez. supra, (homosexual kissing); People v. 

Williams (1976) 59 C.A.3d 225 (masturbation in a homosexual cruising spot); Pryor v. 

Municipal Court, supra (homosexual solicitation); People v. Mesa, supra (homosexual 

solicitation); People v. Dudley, supra (homosexual solicitation); People v. Woodworth 

(1956) 147 C.A.2d Supp. 831 (homosexual solicitation). Although the court records in 

Silva v. Municipal Court (947) 40 C.A.3d 733, and People v. Deyh1e (1977) 76 C.A.3d 

Supp. I, do not reflect the speech or conduct in question because the only issue in 

each case involved a demurrer to the complaint, counsel can represent that each 

involved homosexual situations since counsel was either attorney of record or amicus 

in each case. This Court may also take judicial notice of unpublished opinions of 

the Appellate Department of the Los Angeles Superior Court which show that the 

overwhelming majority of those cases involved homosexual situations. (See People 

v. James (1977) CR A 15320; People v. Forshbach (1972) CR A 10813; People v. 

Correa (1970) CR A 9250; People v. Tyson and McDonald (1967) CR A 7112-7113.) 

The California Supreme Court noted that: 

"Three studies of law enforcement in Los Angeles 

County indicate that the overwhelming majority of arrests 

for violation of Penal Code section 647, subdivision (a) 

involved male homosexuals." Pryor, supra at 252. 

This Court can also take jUdicial notice that for many years it was a 

standard practice in the Los Angeles Judicial District to impose conditions of pro­

bation on persons convicted of 647(8) or of a lesser offense arising out of a plea 

bargain in a 647(a) prosecution which stated, liDo not publicly associate with known 

homosexuals. Do not frequent places where homosexuals congregate." This Court 

may take judicial notice of the documents on file in the case of In re Edwin Eugene 

Womble, petition for a writ of habeas corpus, case number HC-203886, dismissed 

as moot October 13, 1977, by Department 70 of the Los Angeles Superior Court 

be.cause those conditions' of probation, under Challenge in that petition, were vacated. 
The fact that 647(a) has resulted in a disproportionate number of pro­

secutions of homosexual offenders, as opposed to heterosexual men committing lewd 

conduct, takes on added significance because of the requirement to register under 

290. Automatic registration of all persons convicted of 647(a) has a disparate 

-3­
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1 impact on a particular class of people - homosexual males. Furthermore, since 

2 most people in law enforcement and the legal system assume or have assumed that 

::s a 647(a) defendant is a homosexual, automatically requiring registration in the 

4. community in which the defendant lives or moves into is tantamount to requiring 

5 him to announce to the police that he is a homosexual, and thereby subjects him to 

S possible harrassment because of his sexual orientation (as opposed to his status as a 

7 misdemeanant). 

8 Forcing someone to disclose his sexual orientation is a violation of the 

9 i right to privacy guaranteed by the California Constitution, absent a compelling 

10 I state interest. Of what possible benefit could this be to the police? Certainly, 

U any benefit would not involve a valid or legitimate state interest. On the rare 

12 occasion when a person is convicted of violating 647(a) for heterosexual conduct, 

13 automatically requiring him to register in his local community of residence will 

14 create an equally cruel result. He will be labeled by the police as a homosexual 

15 even though he is not. 

16 Therefore, because forced registration of 647(a) defendants is tantamount 

17 to forced disclosure of either actual or percei ved sexual orientation thereby infringing 
18 on the right to privacy, this Court should strictly scrutinize automatic registration 

19 and uphold it only upon a showing that there is some compelling state interest and 

20 that there is no narrower manner than registration by which the legitimate interest 
2l in registering such persons-if there is a legitimate purpose- could be achieved. 
22 The Mills Court recognized that a defendant's right to privacy was invaded by 
23 registration, but found that as applied to a convicted child molester. there were 
24 sufficient state interests to invade that right. Here, where the gist of the offense 
25 is consenting adult sexual behavior which merely offends the sensibilities of plainclothe 
2S vice officers in most situations, what compelling interest could there be for registratio 
27 

28 III 
29 ALTHOUGH HOMOSEXUALS HAVE HISTORICALLY BEEN 

39 SUBJECTED TO AUTOMATIC PENALTIES AND DISABILITIES, 

31 THE LEVEL OF JCDICIAL SCRUTINY AND PROTECTION 

32 HAS CHANGED IN RECENT YEARS 
33 

34 Historically. and particularly in America. homosexuals' have been subjected 
35 to a tremendous amount of discrimination from both the government and private 
38 individuals. Until recently. there was little or no recourse against such discrimination. 

' 
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Homosexuality was an automatic bar to civil service employment (see 

Morrison v. State Board of Education (1969) 1 C.3d 214, 226, at footnote 17) for 

many years. Now, however, sexual orientation is not a ground for dismissal (see 

Singer v. United States Civil Service Commission (1977) 97 S.Ct. 725). 

Homosexuality has traditionally been an automatic bar to service in the 

military. Now, however, "fitness hearings" are being required in many cases before 

a discharge will be permitted. Saal v. Middendorf (N.D.Cal., 1977) 427 F.Supp. 192; 

ben Shalom v. Scretary of Army (U.S.D.C., E.D. W.S., 1980) 22 Fed Cases_139B. 

Previously, all homosexual conduct, though not shown to relate to fitness. 

warranted disciplining of a teacher (see Sarnc v. Board of Education (1957) 249 

C.A.2d 58, 63-£4). This type of automatic penalty for homosexuality was finally 

disapproved and precluded in 1969 by the California Supreme Court in Morrison, 

supra. 

Homosexuals had no recourse from automatic termination of employement 

in the private sector until last year. In Gay Law Students Association v. Pacific 

Telephone and Telegraph Co. (1979) 156 Cal.Rptr. 14. the Supreme Court broke new 

ground and interpreted a section of the Labor Code to authorize both civil and 

criminal penalties against a private employer who so discriminates. 

The point being made here is rather simple and direct. The level of 

judicial scrutiny regarding sex registration should be greater than it has been in the 

past. Although strict scrutiny has applied de facto regarding registration of 647(1l) 

defendants because many, if not most, judges simply do not order defendants to 

register, it is time that this silent policy becomes de jure. 

rv 
THE REQUIREMENT TO REGISTER 

IS AUTOMATIC 

Section 290 of the Penal Code requires persons convicted of certain 

enumerated crimes to register with the Chief of Police in the city in which he 

resides or into which he moves. "The section applies automatically... and imposes 

a lifelong requirem"ent' o-f registration and reo-registration absent a court order re­
." . 

leasing the registrant from the penalties and disabilities of his conviction under 

section 1203.4 .•." Barrows v. l'vlunicipal Court (1970) 1 C.3d 821. 825. 

Failure to comply with the registration requirement is a misdemeanor 

and may subject the defendant to an addi tional prosecution for such a violation. 
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Kelly v. Municipal Court (1958) 324 P.2d 990. If a defendant has been properly 

given notice of his duty to register and has been ordered by the sentencing court 

to register, he might also be subject to revocation of probation if he fails to eomply 

with 290. People v. Buford (974) 42 C.A.3d 975. If the sentencing judge fails to 

properly comply with the notice requirements of section 290. it would be an abuse 

of discretion to hold the defendant in violation of probation for his failure to register. 

Buford, supra, at 986-987. 

All persons eonvicted of 647(a) must register. There are no exceptions. 

A fifty-year-old man with a perfect record who engaged ina single indiscretion 

with another consenting adult must automatically register even though there is no 

likelihood that he will ever commit the same or similar offense. He is barred 

from presenting evidence to a judge that registration will work a severe hardship 

on him, damage h~m psychologically by lumping him with rapists and child molesters, 

that the incident did not harm anyone, or that it is unlikely that he will ever 

commit such an offense in the future. Although a judge might be sympathetic to 

these issues, the law does not provide for any hearing on the interest to society or 

lack of it in having this particular man register. 

V 

NO PROCEDURE EXISTS TO 


EXPUNGE THE RECORD 


OF REGISTRATION 


"The duty to reregister upon changing one's place of address is a con­

tinuing duty, a burden the convicted person carries with him until his dying day. 

Being thus severely limited in his freedom of movement and continuously under 

police surveillance ... the conclusion seems irresistible that this registration ra­

quirement is one of the 'penalties and disabilities resulting from the offense or 

crime of which he has been convicted' from which as a faithful and successful 

probationer, he is thereafter 'released' by the mandate of section 1203.4" Kelley, 

supra, at 992. 

But, the Kelley Court noted: 

TlThis release obviously operates prospectively and 

not retroactively. It does not necessarily revoke or 

expunge the record of any registration or reregistration 
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1 that took place during the proba tionary period. n Kelley, 

2 at 992, footnote 2. 

3 What does this mean in practical terms? A homeowner who lives in' Los 

4. Angeles but who is convicted of lewd conduct arising out of a "raid" on a guy 

bathhouse in San Diego, must register as a sex offender with the Chief of Police in 

S Los Angeles. After his probationary period, he can apply for relief under 1203.4 in 

7 the San Diego court. However, he will continue to be a registered sex offender in 

8 Los Angeles until his dying day, and as long as he does not move to another address, 

9 all the information on file with the Los Angeles police remains current. Relief 

under 1203.4 does not help this man vis-a.-vis registration. Another man lives in a 

U smail community of 1,000 people. He goes to the "big city" and gets into trouble 

12 when he solicits an undercover vice officer to have sexual relations with him. He 

13 can't afford to stay and fight his case aIid so he pleads guilty to the charge. Although 

14 he was told of the duty to register by the judge accepting the plea, he simply 

didn't realize the significance of registration. When he arrives home and comes to 

16 his senses, he understands that he must register with the police department in this 

17 little community or worry about being prosecuted for failing to do so. Rather than 

18 going on record with the police as "the local pervert'., he opts to move to a larger 

19 city where registration will not work as serious a hardship on him or his family. 

The hardship stories are almost as numerous as the number of defendants who arc 

21 required to register.I 

Once registered, always registered! The defendant's name. photograph, 

23 and other relevant information goes on record with the local police and is sent to 

24 the state Department of Justice within three days after the local registration occurs. 

Although a defendant may be relieved from giving the local authorities updated 

26 information concerning his new residence, he will nonetheless continue to be registered 

27 with the governmental entities regardless of relief under 1203.4. 

28 

29 VI 

AUTOMATIC REGISTRATION FOR 647(a) 


:31 DEFENDANTS VlOLATES EQUAL PROTECTION 


~2 U~DER 'THE STATE AND FEDERAL CONSTITUTIONS 


33 

34 Persons convicted of soliciting a lewd act must register; persons convicted 

of such a solicitation for money or other consideration never have to register. 

36 Persons who engage in lewd conduct in a public place and who are so convicted 
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must register; persons who do the same act for money or other pecuniary gain-

even as a business-need not register. All those who violate 647(a) must always 

register; all those convicted of 647(b) never have to register. 

In discussing an equally absurd situation, the Supreme Court refused to 

interpret 647(a) as applying to live theatrical performances. "(A] serious equal pro­

tection problem would evolve if we were to interpret section 647, subdivision (a) as 

respondent urges. .• It would be arbitrary and vexatious to require that persons in 

petitionerfs position should be subject to the registration requirement, while those 

who have violated the laws against obscenity by selling and exhibiting obscene 

movies, books, and pictures to minors or who employ minors for the purpose of 

such distribution (§§ 311.2, 311.3, 311.4) should not be subject to such a burden.!! 

Barrows, supra at 827. 

This same constitutional problem emerges in a comparison of the duty to 

register under 647, subdivision (a) and the lack of it under subdivision (b). It is 

arbitrary to require registration for all 647{a) defendants ana not for any 647(b) 

defendants. Such arbitrariness violates the equal protection provision of the state 

and federal constitutions. 

VII 

AUTOMATIC REGISTRATION FOR 


647(£1) DEFENDANTS VIOLATES 


THEIR RIGHT TO TRAVEL 


The California Court of Appeal has recognized the existence of a right 
in intrastate travel. In the case of In ra White (1979) 158 Cal.Rptr. 562, 567, the 

Court stated: 

llWe conclude that the right to intrastate travel (which 

includes instramunicipal travel) is a basic human right 

protected by the Uni ted States and California Constitutions 

as a whole. Such a right is implicit in the concept 

of a democ~atic society and is one of the attributes 

of. personal 'Uberty under com mon lew. .. It 

would be meaningless to describe the right to travel 

between states as a fundamental precept of personal 

liberty and not to acknow\dge a correlative constitutionlll 

right to travel within a state." Citing King v. New 
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Rochelle Municipal Housing Authority (2nd Cir., 1971) 442 

F.2d 646, 648. 

"Many other fundamental rights such as free speech. 

free assembly. and free association are often tied in with 

the right to travel. It is simply elementary in a free 

society.. Freedom of movement is basic in our scheme of 

values." White, at 557. 

Noting that the right to travel is not absolute, the court in White strictly 

scrutinized a condition of probation restricting the free movement of a convicted 

prosti tute and held the restriction unconstitutional because it was not the least 

restrictive alternative to accomplish the goal sought to be achieved. 

Having to register as a sex offender, a person is "thus severly limited in 

his freedom of movement." Kelley v. Municipal Court, supra at 992. (Emphasis 

added). 

The Court in ~. supra, also acknowledged that registration severely 

limits a person IS right to travel, but in the context of that case (sexual molestation 

of a seven-year-old girD, a defendant may forfeit his right to travel. 

Many persons convicted of 647(a) would undoubtebly prefer not to move 

into a small community if they would have to register as a sex offender upon 

arrival. Hence they would give up their right to intrastate travel in order to avoid 

the additional embarrassment and possible harrassment that wo·uld accompany such a 

move. Although the registration record is supposed to be confidential. the Mills 

Court, recognized that "its public availability to a degree If invades the registrant's 

right to privacy. Mills, supra, at 18t 

Particularly in rural areas police officers may serve many dual functions 

in the community. If someone comes into the department to register, all of the 

officers will.- know this. No doubt this knowledge will affect their interactions with 

the registrant when they meet him at the grocery store, church, and at other times 

and places in the community when those officer.:; are of! duty. 

Such an invasion of the right to travel should not be condoned or mandated 

by law, absent a compelling state interest. While such a compelling interest may 

exist for knqwle.dge 'ot the whereabouts of child molesters (Mills, supra. at l~O), 

what interest can there be to know the whereabouts of someone who solicited an 

undercover vice officer to engage in consenting adult activity, albeit in a quasi 

public place, or who massaged his penis for five seconds in a restroom with only an 

undercover officer watChing, albeit a touching for a sexual purpose? 
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AUTOMATIC REGISTRATION FOR 647(a) 


DEFENDANTS YlOLATES DUE PROCESS OF LAW 


VIIl(A) 

Registration as a Collateral Disability 


Based Upon an Invalid Conclusive Presumption 


If registra tion is a collateral disabili ty, then the analysis and arguments 

regarding its constitutionality must be drawn in a certain way; if it is punishment, 

then the analysis and arguments are different. For this reason, we begin by cxplorir: 

the legislative intent in enacting the registration statute and including p.e. 647(a) 

within its ambit, particularly looking for a legitimate legislative purpose other than 

mere punishment. Once found, that legislative purpose must be supported by actual 

practical application. And if actual practice does not support the legislative purpose 

then the effect of the registration requirement would be merely punishment. only 

then bringing into issue the standards for cruel or unusual punishment. If the 

legislative purpose is legitimate and supported by actual practice, then registration 

would be a collateral disability, and the requisites for determining the constitutionali 
of such a collateral disability would apply. 

What purpose did the Legislature determine would be served by imposing 

automatic registration on certain classes of persons, viz .. persons convicted of 

certain crimes? 

"Individuals convicted of one of the enumerated crimes 

have been deemed by the Legislature to have a propensity 

to comm"it such anti-social crimes in the future and thus 

are the subject of continual police surveillance. When­

ever any sex crime occurs in his area, the registrant may 

very well be subjected to investigation." In re Birch, /.) C5J 3 i'-l 

supra, at 321. 

Registration was thus intended to serve the purpose of having certain 

people subjected to eonstant police surveillance, "in .order to prevent trem from 
" . v L • Cc.t~; ~ 2. I 

committing similar crimes against society in the future." Barrows~'Upra. at 827. It 

appears that the Legislature based its enactment of 9290 P.C. on three underlying 

premises: first, that persons convicted of certain erimes are likely to be recidivists: 
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1 second, that constant police surveillanc-e of those persons would help deter future 

2 criminal activity by them; and third, that requiring those persons to register would 

:5 in fact, subject them to the necessary police surveillance to accomplish the intend( 

4 result. 

The Legislature also determined that there could be no exceptions to th 

S registration requirement, that all 647(a) defendants are likely to be recidivists and 

7 are in need of this constant police surveillance. Petitioner 

8 I contests this determination-actually a conclusive presumption-but has been denied 
I 

9 a forum in which to present facts as to how the Legislature's basic premises are 

faulty with regard to automatic registration in general for ali convicted 647(8) 

U defendants, how those premises are faulty with regard to application of the registr 

12 requirement to him in particular, and how those faulty premises create important 

13 constitutional infirmities. Petitioner could not have presented such facts in the 

1" lower court during a crim inal trial oocause such facts would be irrelevant as to hi: 

guilt or innocence. He is precluded from raising such facts for the first time on 

16 appeal oocause he is bound by the factUal record created in the trial court below. 

17 Where is the proper' forum? Or is this one of those 'fCatch 22" situations in whict 

18 there is no remedy for this injustice? Our view of the legal system is not so 

19 cynical; the old maxim, "For every wrong there is a remedy" has meaning here. l; 

other words, when the validity of the conclusive presumption described above is 
21 Challenged, there must be a forum in which to present evidence regarding its inval 
Z2 Since none was provided in the trial court and no hearing is possible on appeal, thi 
23 petition for a writ is the only apparent alternative. 
24 A statutory presumption must be regarded as tliITational!l or "arbitrary" 

and hence unconsti tutional unless it can be said with substantial assurance that the 
26 presumed fact is more likely than not to ?ow from the proven fact upon which it 
27 is made to depend. Leary v. United States (960) 395 U.S. 6, 36. Does the statut 
28 presumption created by §290 meet this constitutional test as applied to 647(a) 

29 defendants? What information is necessary for the court to resolve this constitutic 

challenge? First, we must determine whether 647(a) defendants. as a class, are 

31 more likely than not to repeat the offense. Studies conducted by counsel for peti t 

32 suggest that '8. majority of 647(a) defendants do not repeat the offense. If the 
" . --­

33 evidence (to be found in the court records and records of the police and prosecuto 

34 offices) show that a majority of persons convicted of 647(a) do not repeat, then th 

conclusive prt::sumption established by the Legislature with respect to registration c 
36 ali 647(a) defendants is based upon a false premise and is therefore unconstitutiona 
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1 If the evidence shows that a majority of 647(a) defendants do repeat or the evidence 

2 is inconclusive on this point. the second factual area of inquiry with respect to the 

3 statutory presl;lmption is whether registration of these defendants has any effect on 

4 deterring future crimes of this type. Counsel for Petitioner would like to present 

5 evidence that the police simply do not use registration as a tool for deterring the 

6 conduct proscribed by 647(a), If this is true, the conclusive presumption again 

7 fails. 
S liOn the whole, modern courts of justice are slow to recognize presumptior 

9 as irrebutable, and are disposed rather to restrict than to extend their number. To 

10 preclude a party by an arbitrary rule from adducing evidence in his favor is an act 

II which can only be justified by the clearest expediency and the soundest policy; and 

12 some presumptions of this class ought never to have found their way into it." Bull 

13 v. Bray (891) 89 C. 286. 295. 

14 In the trial court, Petitioner was not afforded a hearing prior to being 

15 ordered to register by the court so that he could show that that forced registration 

16 would work an injustice on him and would be of no great benefit to the state. 

17 It is a violation of due process for the Legislature to employ a con­

lS elusive presumption that is not adequately supported by the facts and is, therefore. 

19 unwarranted. Atkisson v. Kern Housing Authority (1976) 59 C.A.3d 89; Stanley v. 

20 nlinois (].972) 405 U.S. 645. 

21 r~A] criminal statutory presumption must be regarded 

22 a::. 'irrational' or 'arbitrary' and hence unconstitutional 

23 unless it can at least be said with substantial assurance 

24 that the presumed fact is more likely than not to flow 

25 from the proved fact on which it is made to depend. II 

26 Leary v. United States (1969) 395 U.s. 6, 36. 

27 In People v. Stevenson (1962) 58 C.2d 794, a rebuttable presumption in a 

28 criminal case was held to be unconstitutional since it applied to many situations 

29 where there was no 1'a tional basis for the fact presum ed. 

30 In one situation the California Supreme Court recognized that: 

:3l "It would be irrational to impose upon an actor in a 

:32 . ~he~tric'al' performance or its director a lifetime re­

33 quirment of registration as a sexual offender because he 

34 may have performed or aided in the performance of an act, 

~5 perhaps an obscene gesture, in a play. It is an errant 

Z6 concept we cannot attribute to the Legislature that persons 
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1 convicted of such an offense will require constant police 

2 surveillance in order to prevent them from committing 


3 i similar crimes against society in the future." Barrows. 


4 I supra. at 826-827. 


5 
 The United States Supreme Court has established a method of analyzing 

6 whether a statute creates an unconstitutional conclusive presumption. In Bell v. 

7 Burson (U97l) 402 U.S. 539 the Court established a five-step process. If we apply 

8 it to 'forced registration for all 647(8) offenders, it appears as follows: 

9 (1) Assumption of some statutory purpose by the 

10 court (person is likely to commit similar serious 

.ll crime in the future and in order to protect society 

12 the person should register so he can be under 

13 constan t police surveillance); 

14 (2) Identification of some characteristic by the 

15 statute (convicted of an enumerated crime such as 

16 section 647(a»); 

l7 (3) Attachment of certain consequences which flow from 

18 this characteristic by the statute (automatic duty 

19 to register with local police); 

20 (4) Determination by court that all persons with this 

21 characteristic need not be subjected to this burden 

22 in oreler to achieve the state's purpose. assuming 

23 the purpose is legitimate; 

24 (5) Court's conclusion: the individual must be Bllowed 

25 a hearing as to the appropriateness of his bearing 

26 the burden under the statute. 

27 Using this analysis it is clear that Section 290 creates an unconstitutional 

28 conclusive presumption as applied to Section 647(a). All 647(a) convicted defendants 

29 are not in need of constant police surveillance-probably none are. 

.:5Q The Court should declare Section 290 unconstitutional as applied to 

31 Section 647(a). If the Legislature agrees with the decision of the Court, that will 

32 end the matt~r. :'If it 'determines that some 647(a) defendants should register, it 

33 can set up procedures for hearings on the issue and establish criteria as to who 

34 should register and who should not. 

35 1/ 

:S6 // 
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vlJ1(B) 


Requiring 647(a) Defendants to Register is 


Arbitrary and Irrational by Today's Standards 


If the purpose behind forced registration for 647(a) defendants has been 

illegitimate, then it should be declared unconstitutional for this reason. However, 

assuming that the purpose was some unknown legitimate reason, we must still inquire 

into whether it is rational by today's standards. The traditional test for the validity 

of an enactment is whether the ends sought are appropriate and the regulations 

described reasonable. Galyon v. Municipal Court (1964) 40 Cal. Rptr. 446, 448. 

"As applied to a law, !reasonableness' is manifestly 

not what extremists upon one side or the other would deem 

fit and fair ... reasonabl.eness is what 'from the calm 

sea level! of common sense, applied to the whole situation, 

is not illegitimate in view of the end attained." In re 

Hall (920) 50 C.A. 786, 790. 

A statute valid when enacted may become invalid by change in conditions 

to which it is applied. Gaylon v. Municipal Court (1964) 40 Cal.Rptr. 446, 449. Due 

weight must be given to new and changed conditions when a court is reviewing the 

constitutionality of a statute. As the court in Gaylon stated, liThe reasonable 

objective of the statute upon its enactment may have been 11 valid exercise of the 

police power but because of the changed conditions (changed concept of public 

morality in the enumerated areas) during the last 91 years perforce requries us to 

determine that there is no reasonable objective to be reached by the statute. II 

Gaylon, supra, at 449. A similar approach should be taken with respect to the 

present validity of §290 as applied to 547(8). 

~our major changes have occured since the registration law was first 

enacted, which changes make it appropriate for this court to declare automatic 

registration for all convicted 647(a) defendants unconstitutional, thereby giving the 

Legislature the opportunity to redraft the law in light of these changes. 

The first major change is in the area of technology. As the Report of 

the Joint Legi~latrve Committee for Revision of the Penal Code (attached hereto as 

an Exhibit) states: 

"In this respect registration is outmoded by the 

availability of computerized information systems con­

cerning the modus operandi of offenders II Penal 

-14·' 
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1 Code Revision Project, "The Criminal Procedure Code." 

2 Maurice H. Oppenheim, Project Director (Introductory Notes 

3 by the Staff, page vi) 

" The second major change concerns the transformation of public policy 

15 regarding homosexuality. Prior to 1976, most forms of private homosexual conduct 

6 were criminal and, in fact, felonious. Landlords and employers were free to arbitrarily 

7 discriminate against homosexuals. Today, private homosexual conduct is not illegal 

a because of the passage of the Consenting Adults Act, and homosexuality is a protected 

9 I status with respect to housing (the F.E.P,C, protects homosexuals in this area under 

10 I their Unruh Act jurisdiction) and employment (see Gay Law Students Association v. 

11 Pacific Telephone Company (1979) 156 Cal.Rptr. 14). The public policy of protecting 

12 the rights and encouraging the realization of human potential of homosexuals was 

13 further boosted by Governor Edmund G. Brown Jr., in his Executive Order 8-54-79, 

l' which Order bans discrimination within state government under the Governor's 

15 jurisdiction. The voters of the state also made their feelings known by the defeat 

1G of Proposition 5 in 1978, which proposition would have banned homosexual teachers 

17 from the classroom. The Legislature has also fUrthered this public policy by enacting 

18 legislation in 1975 t.o allow the licenSing of teachers convicted of 647(8) violations, 

19 after 1203.4 relief is granted (see Education Code 987215) 

20 The third major change concerns the legal status of public sexual behavior 

21 or public sexual soliciation. Whereas all such speech or conduct was criminal when 

22 290 was enacted and applied to 64 7(a), now, public sexual conduct is not per se a 

23 violation of law. Pryor v. Municipal Court (1979) 25 C.3d 238 says that there is 

24 little state interest in prohibiting such conduct unless a person is present who may 

25 be offended. Just as Pryor limits 647(a) to situations in which the state has an 

213 interest. namely, the prohibition of public sexual conduct where someone is present 

27 who may be offended. so too should this court limit §290 as applied to 647(a) to 

28 situations in which the state has a legitimate interest in imposing a requirement of 

29 registration. Just as the Supreme Court required the facts and circumstances of 

3Q each case to be taken into consideration by the trier of fact, thereby disallowing 

Zl automatic convictions for public sexual conduct, the trial judge should be allowed 

32 to consider r~~eve.jlt (acts and circumstances as to whether forcing a particular 

33 defendant to register will advance a legitimate state interest. 

34 The last major change has to do wi th the right of privacy which was 

35 greatly expanded in California by constitutional amendment in 1972. Article r 

36 Section 1 of the California Constitution states: 
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nAll people are by nature free and independent, and 

have certain inalienable rights. Among these are en­

joying and defending life and liberty, acquiring, 

possessing, and protecting property, and pursuing and 

obtaining safety, happiness, and privacy.1f (Emphasis 

added). 

The argument in favor of this 1972 Amendment to the State Constitution 

stated: 

liThe right of privacy is the right to be left alone. 

It is a fundamental and compelling interest. It protects 

our homes, our families, our thoughts, our emotions, our 

expressions, our personali ties, our freedom of com m union, 

and our freedom to assoda te wi th people we choose.!! 

See also White v.Davis (1975) 13 C.3d 757, 774-775. in which the Supreme Court 

acknowledged the propriety of judicial resort to such billot arguments as an aid in 

construing such amendments. 

There are several recent California appellate cases which discuss the 

scope of the federal and state constitutional right to privacy. With respect to the 

state constitution, the Supreme Court, in City of Santa Barbara ... ,. Beverly Adamson, 

(980) 164 Cal.Rptr. 539, laid to rest the argument that the right to privacy contained 

in Article I, Section 1 of the California Constitution was intended only as a protectior 

against electronic surveillance practices. The court noted that the right to privacy 

protects also against state intrusions into personal decisions such as the choice as 

to with whom one will live. The freedom to make such a decision without government 

infringement is fundamental and cannot be overriden absent a compelling state 

interest. 

California appellate courts have recognized that the right to privacy, 

apparently under the federal constitution, protects against governmental involvement 

into personal decisions as to the circumstances of onels private sexual conduct. In 

Wellman v. Wellman (1980) 164 Cal.Rptr. 148 it was noted: 

"Our state Supreme Court has referred \.0 a oon­

~~itutionaJ tight of privacy in matters related to 

marriage, family, and sex.!! Wellman, sucra, at footnote-'­
5. 

Speaking of private sexual conduct between consenting adults, the Court 

in Wellman stated, !1S]uch conduct has been held to be within the penumbra of 
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constitutional protection afforded rights of privacy... so that intrusion by the 

state in this sensitive area is not a matter to be taken lightly." As the court in 

Wellman noted. II At least one decision of the California Court of Appeal a,ppears to 

be in accord." In that case, Fults v. Superior Court (1979) 88 C.A.~d 899, 904, the 

court considered "one's sexual relations" as a !1well established zone of privacy.'! 

Also, in the case of Baby Lasher v. Stephen Klei?berg (1980) 164 Cal.Rptr. 

618, the Court of Appeal held that it would be an unwarranted governmental intrusio 

into an individual's right to privacy if the court were to supervise the promises 

made between two consenting adults as to the circumstances of their private sexual 

conduct. 

Thus, sexual orientation and private sexual activity no longer create a 

class of persons to be distrusted, harrassed, viewed as criminal, scrutinized by the 

state, or treated differently from other citizens in any way. 

Prior to all of these changes, it could have been argued that the state 

did have an interest in having lists of homosexual offenders. After these changes. 

the state interest has become severely and constitutionally limited. 

What then-given the present state of the laws and public policy-could 

be a legitimate legislative [)urpose for including 647(a) within the 290 requirement? 

Following or harrassing homosexuals can no longer be condoned. The answer lies 

with the underlying premises discussed earlier. If 647(a) offenders are in fact 

recidivists, if recidivism or the occurrence of the crime in general is lessened by 

police surveillance, and if registration results in that type of surveillance, then the 

reduction of crime would be a legitimate legislative motive. We can think of no 

other proper purpose. 

registration procedure 

Whether this alleged purpose is in reality supported by the 

can only be determined after an evidentiary hearing. 

IX 


REGISTRATION AS PUNISHMENT 


Do the 'police actually put 647(a) registration records to any good use? . . . 
If no valuable purpose is served by requiring automatic registration of 647(a) defends 

or if such registration is virtually useless in the overall police procedures used to 

curb lewd conduct, then it would appear that such registration occupies no position 

in the scheme of the criminal law than to punish those convicted under 647(a). If 
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1 a court were to come to the conclusion that the only rational purpose of registratior 

.2 by today's standards is punishment (because no other important purpose is being 

3' served), then it would be appropriate for the court to invalidate registration for 

4. 647(a) defendants. 

Registration was not originally intended by the Legislature to be punishrr.. 

6 However, it may be serving no other pupose today. If the court reaches such a 

7 conclusion, it should void the registration requirement for 647{a) defendants rather 

a than analyze the issue as to whether the imposition of such punishment would be 

9 cruel or unusual. If the Legislature reinacted registration for 647(a) defendants 

after this court voided that requirement, and it appeared that the new legislative 

11 purpose was to impose a punishment, only then would the issue of cruel or unusual 

12 punishment be squarely before the court. 

13 However, so that the court will have all legal arguments before it, even 

14 if the court only uses it as background material at this time, Petitioner is attaching 

arguments as to why the registration requirement for 647{a) defendants is cruel or 

16 unusual. Petitioner incorporates by reference, as though fully set forth hereat, the 

17 t arguments contained at pages 23 through 37 of the Amicus Curiae brief of the 

18 Pride Foundation which was submitted to the California Supreme Court in the case 

19 of In re Anders. 

21 

22 X 

23 A HEARING IS NECESSARY TO DETERMINE 

24 IF THE CONSTITUTIONAL REQUIREMENT THAT 

LA WS OF A GENERAL NATURE BE UNIFORM IN 

26 OPERATION IS BEING VIOLATED 

27 
•28 Because forced registration of all persons convicted of 647(a) i;; considere· 

29 by most participants in the legal system to be harsh, numerous methods are being 

used to avoid this consequence whenever possible. Some prosecutors file a battery 

3~ charge, that is, 9242 P.C., instead of a lewd conduet charge even though the arrest 

32 was made ,und.er a47~a). A good example of this is demonstrated by People v. 

33 Sanchez (1978) 147 Cal.Rptr. 850. Other prosecutors refuse to file a battery charge 

34 and even object to battery as a lesser included offense in a "grope ll case. Therefor' 

whether a defendant will have to register as a sex offender because he "groped!! a 

36 vice officer will often depend on the ci ty in which his conduct occurred. 
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Some prosecutors have establisC'led "disposition guidelines" which allow for 

a plea to. a nonregisterable offense if the defendant does not have a prior similar 

offense within five years. The disposition guidelines of the Los Angeles City Attorn! 

presently allow for such IIreductions H in most cases. The present disposition guideline 

of the Los Angeles County District Attorney allow for redUctions, but in fewer 

cases. If a defendant ITgropes lf a vice officer in the city of Los Angeles, he is 

treated more leniently by the prosecutor; in Long Beach he is treated more h~rshly. 

For example, in Long Beach, the City Prosecutor has guidelines which disallow a 

reduction to a nonregisterable offense if an officer was Itgroped. 1t Yet, in Long 

Beach, where the prosecutor's office is more harsh, the trial court judges have 

established a policy of refusmg to order registration of persons convicted of 647(a). 

So. while facially it appears that registration is automatic for a.ll persons 

convicted of· 647(a), many participants in the legal system have found ways to avoid 

registration. First, filing guidelines in some jurisdictions cause filings for other 

than 647(a) whenever possible. Secondly, the disposition guidelines of some pro­

secutors encourage more "plea bargins" and thus fewer convictions for lewd conduct. 

Thirdly, where the filing and disposition guidelines have failed to avoid the registrfl! 

reqUirement, many judges will often sentence the defendant in a manner so as to 
avoid registration. Sometimes, judges will simply fail to mention the mntter at ull. 

If the sentencing judge fails to inform the defendant, on the record, of his duly 

to register. the defendant may not be held in violation of probation for not register: 

People v. Buford (1974) 42 C.A.3d 975, 985. Other judges will place the defendant 

on probation for less than 30 days and grant a motion to dismiss under 91203.4 P.C. 

immediately thereafter. Such relief terminates any duty to register (Kelley v. Munici 

Court (1958) 324 P.2d 990), although once registered, there is no provision for remo',' 

of a name from the police registration files. 

While the Legislature passed a bill last year (S.B. 13) to put I1teeth!l into 

the registration law by requiring mandatory jail for those who should register but 

who fail to do so, it did not include §647(a) in this bill. Although the Legislature 

has not yet repealed the registration provisions for 647(a) it has lately refused to 

treat 647(a) in the same manner in which it has treated rapists or child molesters. 

Hence we .see:ia g1:-owing recognition in the Legislature that all sex crime should 

not be lumped into the same category. 

If a hearing is held on the constitutionality of 9290 as applied to 647(u). 

prosecutors can be subpoened to testify about their filing and disposition guidelines, 

judges can be subpoened to testify about their sentencing practices and as to how 
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1 
II 
i 

1 many 647(aJ defendants register in their courts or in their judicial districts. Counsel 

2 !
I 

for Petitioner believes that 
" 

such testimony and supporting documents will be relevant 

:5 ilon III lellst two legnl points mntcrinl to tile constitlltionality or registration for lewd 

4 conduct defendants. First. it would establish a lack of the uniformity of operation of 

5 the law which is required by Article IV, Section 1.6 pf the California Constitution. 

S Secondly. it would show that registration is l1unusuall!; if registration is determ ined to 

7 . be punishment, imposition of such a punishment is "unusual" under the California 

8 i Constitution which prohibits the imposition of cruel or unusual punishment because it is 

9 imposed in only a limited number of 647(0) cases. 

10 

11 XI 

12 AN EVIDENTIARY HEARING IS NECESSARY TO DETERMINE 

13 IF REGISTRATION IS UNCONSTITUTIONAL 

14 AS APPLIED TO DEFENDANT 

15 

16 IfDue process requires that a party sought to be affected by a proceeding 

17 IShall have a right to raise such issues or set up any defense which he may have in the 

18 'cause ..•. A hearing which does not give the right to interpo.5e reasonable and 
I • 

19 ,!lcgitimntc defenses cannot constitute due process of law " 16A Am.Jur.2d, section 

20 "' 843. 
21 :1,I A judge's denial of a hearing at which evidence could be received and argu­

22 :/ment heard regarding the constitutional validity of section 290 as applied to defen­

23 i dant 1s particular case is error. See People v. Ripley, Appellate Department of the Los 

24 ! Angeles Superior Court, CR A 16440, Opinion and Judgment filed August 20, 1980). 
I 

25 Not only procedural due process, but also equal protection demands that the 
I 

26 ! defendant not be denied an evidentiary hearing. Other defendants, including Jay Ripley, 

27 were afforded an, opportunity for such a hearing; there is no rational excuse for giving 
28 some defendants such a hearing and denying tile same to the defendant in this case. 

29 : The Ripley case is not cited as precedent, but this court is asked to take judicial 

30 i notice of it as evidence on the issue of equal protection. (See E:rhibit E attached to 

31 ;, the original Objection, Motion and Request, filed by the defendant in this case.) 

32 

33 XII 
31 CONCLUSION 
35 

36 It appears tl1Ut ttle prepondernnce or tile legnl profession which has been 
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I 
1 Icalled upon to address the issue of registration for 547(a) defendants is now of the 

2 !opinion, that such an automatic requirement should be clim inated. Many of these 

:5 ii positions and policies are matters of which this court may take judicial notice. 

4. :1 The Los Ange.les City Attorney testified during a hearing in the Senate 

15 !iJudiciary Committee in 1979 and recommended that, re~strhtionbe eliminated for 

G 1 647(a) and 647(d) cases. . 

7 : In dealing with the issue of registration for 647(a) defendants, the Supreme 

a ! Court has limited the scope of such registration whenever possible. See Barrows v. 

91:Vlunicipal Court (1970) 1 Ca1.3d 821; In re Birch (1973) 10 Ca1.3d 314. 

10 II The Joint Legislative Committee for Revision of the Penal Code recom-

II mended repeal of registration in its report to the Legislature. (See exhibit attached 

12 hereto.) 

13 The Senate Judiciary Committee, nfter hearing hours of testimony on the 

14 ,1~Ubjcct. voted 6 to 2 in 1979 to recommend fcrPfll of the registration rrovLsion for 

15 ii647(8.) cases which do not involve children. Even Senator Richardson, who is tradi­

16 !Uonally conservative on such matters, favored the bill. (See S.B. 539, introduced 
.1 

17 Ii March 1979. by Senator Sieroty.) 

18 Senate Bill 13. 8.uthored by Senator Richardson, was passed by the Legis­

19 lature in 1979. That bill requires judges to impose manditory jail terms of 90 days 

20 for persons who fail to register as required by law. However, §647(a) was intention­

21 :ia11Y omitted from the scope of this bill. thereby allowing current practices by many 

22 :1 members of the legal profession and the judiciary of non-enforcement of mandatory 

23 'I registration of 647(a) defendants to continue as usual. This is the first time the 

24 ;\ Legislature has acknowledged that registration requirements for rapists and child mol­

25 !II' esters are different issues from registration of lewd conduct defendants. 

26 ! At the 1975 Annual Meeting of the California State Bar, Resolution 9-15 

27 :i was adopted, which appointed a com mittee to study and make recommendations to the 

28 'Istate Bflr with respect to sexual privacy Dnd sexunl orientation issues. After one year 

29 :I of ~tlldy, the committee issued !l report and presented it to the 1976 Conference of 

30 : Delegates. The full text of thot report, which calls for the eI iminntion of registration 

31 i for lewd conduct offenders, is found at 2 Sex.L.Rptr. 66 (Nov./ Dec., 1976). That 

32 . report was approved by the Conference of Delegates that year. 

33 A recent Law Review article supports the position that automatic regis­

34 tration of 647(a) defendants is unconstitutional. Note, ffSex Offender Registration for 

35 ~647(a) Disorderly Conduct Convictions Is Cruel and Unusual Punishment.!! 13 San 
3G Diego Lnw Review 391 (1976). The r\ppellate Department of the San Diego Superior 
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Court recently declared §290 unconstitutional as applicd to a specific 647(a-) case. See 

2; Exhibit D attached to the original Objections, Motion and Request filed by the defendan 

3 I'in this case. 

4 i California appellate courts have been reluctant to impose probation violations 

5 ' for persons failing to register. People v, Buford, ,supr~~' They have been liberal in 

6 applying remedies to terminate future registration. Kelly v. Municipal Court, supra. 

7 They have indicated a willingness to look at registration for 647(a) defendants in a 

8 different light from registration for child molesters. People v. Mills (1978) 81 Cal. 

9 App.3d 171. 

10 The mental health profession, when called upon to address the issue, called 

11 for the repeal of the registration statute. See "Report of the Subcommittee on Homo­

12 sexuality and the Law to the San Francisco Mental Health Advisory Board" ~dopted 

13 by the Board on April 10, 1973 (attached hereto as an exhibit). While ordinarily the 

14 positions of these various legal institutions and offices would be matters of interest 

l5 to tile Legislature and not the courts, the fact tllat such a wide spectrum of the legal 

16 "profession (academic, judicial, prosecutorial, legislative, etc.) disfavors registration, may 

l7 ilaffect the level of examination used by this court to assess the' problem. For .this 

18 :Ireason and because fundamental rights are involved (privacy and travel), strict scrutiny 

19 !I would be appropriate. 

20 !I In balancing the purpose served by forced registration of all 647(a) defen­

21 :,dants, the conclusiveness of the presumption created by automatic registration, the 

22 ,!change of conditions since the statute was first enacted, the disapproval demonstrated 
'I 

23 ;jby a large segment of the legal community, and the infringement on the rights of 

24 : 
! 
individual defendants, it might be appropriate f()r this court to declare §290, as applied 

. •
25 : to this case, to be unconstitutional for the reasons set forth in the Objections filed in 

2G : this case, and more fully set forth in thiS :VIemorandum. 
27 

28 ; DATED: Respectfully submitted, 
2!J 

30 

31 

32 

33 

31 Thomas F. Coleman 
35 Attorney for Defendant 
36 
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INTHODUCTOHY 0fOTES 
BY THE STAFF 

111.t: VISPo.WTJUN TA1JLI~' OF Pl~:Y 1L CUDE SEC· 
T/V!'''-!'''; J{"P{'lli ofS,'.\' }{t.'t.:;:~lrn'i(i11 Lim"s 

:\ di~posili(}11 tahlt' of P('llal Cod,' S<'Ct1011S H'LlllO!l: to eriminal pwcl'durt, 
roll{}w~ IIWSt' introductory IHlll'~ illlt! (,ofltall\~ [I'("r"nct'~ ttl th('~1- llot('~ TI1l' 
laill .. ,hould hI' \1\..1'111 in 1"()ll\pafllll; tht, pn"PIlI CO(\(' with th<' pfflp"~l'd cude, 
III addition. it ;.thu rdkC-b baSIC rl'COIllIIWtld.JII'llIS ,iun' It stlggl',h til<' fl'IW:d 
"I' (',-rlain .sl,ltull"" 

I'rohahlr til(' lII/l~t ("ulltro\'I'rsial cha1l"" would be ! h(' ft'pl'al or I'I'lIal (:m! .. 
S""tiolls ::!!JO ami :!!J().~, rt'!alillj.( to thl' r".i-'l'tr allOIl of s"~lIal off.'IHI..rs. Tlwsl' 
prtl\'hiolls w ..n' originally d",ignt"d to :,,,i,( in tl\(' prpVI'IltHHI and IIIV..,tll.(atioll 
01 wx erillll's. (S<.'(' /l.Jrrull.\ " . .\/ullicll)',/ (.;!IIrl (!9itll I C.d.)d .'i2\, l'I;'!'i·.~2fi j.'i:l 
Cd. Rptr, 819. 464 P.2d 4'(11,) In thiS rC51X'Ct T(')::isrration IS outmodc-d bv the 
;I",lilahility of lOlllpllh'ri7.l·d informati"n wslt'tns C'fH1CPfllinji( In.. modus "P"f' 
alldi of nff('tl(il'fS. such as PATRle-Palt( m R",'ognillOn and Information Cor, 
f"I,III"1I <I"\"I"p"\I h,' till' I.,,, :\1\"".\,., 1'"lie,' D"parlllH'lIt. T1l1' ,'ll}<'!"" 
invoked ill tIll' 111011111"1101111"1' allIl li.'<· of Ihi' pn·,.. nt f<'l(i,tratioli fill's, which 
1I111'11ll' warl'lll'd hr halld. ~.hoilid 1)(' comid.'rnl. Sinu' ,<,.\ "ffClld,'r, !lul...· Ilf' 
j,,, Ih"l1 fi",· p"n'plll r.f tlH' n'po,t"d l'rllilill.d a('\I\I!\, III Cahfnrllia. II is '1'"". 
Iionabl., \·.hl'tll!'r rvt"ntH)fl :111<1 11I:lIllkll;IlH·,· " I,,,til,,,d 1)\' tilt' "'P"I1\" TIH' 
.'.1 ... • "I' Iran·1 rrolll city 10 ('Ity within a (,OIm!)" lurtfH'f n'dll(,(,s Ihl' import.III('(' 
111 ~lIch fiI.". II " IIl1hlwh' tlt;ll J St'x Urklld"f whu 1111"11(/, to ,'011111111 fmlll.'r 
\"~ ofr,'m,·s wIluld lin' a;ld r('l(i~t('r in thc' {'ity in which h(' int('l\{I.~ to ('II~a~(' 
III rllrthL'r t'Tllllill;&I adi,·i!),. III addition, il St','111~ dlolo:lcal to rt').:l\lt·r St"': uCrt'wl· 
"r, bul !lot rtli,I)('r>, burglar~, alld ,)th"f\ whc; pmI' a gfPat"T ,Iatislkll! thrt'at 
10 the' safc'!}' and wl'lI·b('ill~ d the pupulation than S(''{ Olrl'IH(t·f\. 

TRIAL jVHOU,,," J-1':HS Al\/D SHLECTION 
Sn'linm rd,llill)! III IIII' rl·\·., alld ll,d,·a.,,:p "Howl'lI for jury ,,'r\'in' ill th.. trial 

of nilllilmi ('a'..~ atf' nol i/l('orp0rllll·ri ill this draft. (cr, Sl'ctinn 9U)t; of Ih(' draft. 
rl'latim: tl) till' h·,'" of ~ralld jurors) lll.\t('"d, ~u('h s('dioos would II" !ran~fl'rr('d 
to th., :Ipproprial., part of tl\!' COvcrlllllt'nl Co<l", Slron~ public s('ntimC"llt has 
IW"11 ,'xpro·"",d for r;lisilll4 tilt' :ltllUUIII prl'~crlbt.'d by S('ctioll 1143 of th<' l'C'tUlI 
Cud... Tilb I)(),itioll wLluld (,Tf':lle a <:unl1ict bt·t\~'('€'n the amuunt prcs.tmtly paid 
to Juror~ ill civil caSl'~ and Ihe stip<'lHj tor tho,,' sC'icctC'd to serve on C'riminal 
p;uwls II did 1101"'1'111 appropri,llt> 10 'U~);!t'st an acro,Hh('-board rab.' sineI' 
I Ills approach II ould ,uostan!ia II:' afff'ct the cnst of :I civil Jury trial wilholtt til<' 
bt'lll'fil of lilt' \'I<-W, of altnT!)('vs who l·tl~:I':t' ill civil tr;;II work. Tht"Tc arC' a 
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i, :-nrc'''ord: Ch,lrr-,C to the Con'n; t r~/~ 

I 
I Your" ::;uucorr.mi t:tcc \"oJ:; C:;'.Jrsed wi ell \00:":in9 inca llll: role of I.:lW cn;oc.::·:: .. ,.:, 

. 
S~n Franci::;co vis a vis overt, or invi ted, homosexual ~ct::; between ~n1 ~cr:~, . ~ 

I - , C
of ..ny age; to-report the obtainabl,! rac,s, tinu to m~ke rCCOI1'.1T1cntJ.Hion-:>, I, 

w;)rr"nted. 

l~w enforcement as~ncies and hcmophi le orSaniz.Jcions; before we proceed, W~ ~ 

like to publicly chank thern for ~~ejr most helpful cociJernicn. 

- _-I, 
II. R~tiona'c and Or~~ni:~tion of Reoort 

For the purposes of this seudy sexual oJC:S were c],1sslfiecJ i., (ivf.; d,l'/S; ,; 

or will i,.,,,nes5 CIS. force); classes, of pcro;ons conr:crned (c.g. aC:'Jl t. :;;.(1'.'); 

o r 5 ex <l c t s pe r s e ( c • 9 • f ell.) t i 0); the role 0 f 112';' tr.<.! n t ,f' 0 r' 5 e;.: ( ? r Cj S tIt LJ I': • :: 

~!i;'; dt:Jrcc or 2u~lic c:~l=o$urc ilwohed (c.g. nuc.;c .Jt be.:)c.!-.,. 

\::.! limlt:ed our study of "1.::1',-1 enforcemcn(.11 to the level of ini::ic'll ccr~.:-:':. 

'/ 
\ 

the ~rrestrn9 oFFicer~ 

.1 There arc a number of CaliFornia seatue~5 which ~ertain co sexual ilctlvl ~'l; 

I 

\. 
I 

Cl;)S5 (I): 

boch of the 

;:,nd ...tife). 

Cl "'~- '''1'__,.~\..:..: . 

(Icts which pron.ibie <In'( sex Jet done wi~hout the 'dillir.~ COr'l<;'!.-:: 

.Jcting partie, (I;o~e: cxccpcion: heterosexual intt!rcour~~ b'/ :~~ 

Tht! relc'I<lnt nat:uce Is Seccion 201: "{forcibll!} r.:lpe." 

I\Ct::; which prohibi: ~Y.. ::c.,<; ,1Ct 

"chi Jdren"; b'ctw'een "sane" an,j "insane"; "eMi ld" .:Ind 

. J 

1-·· :1 

,--:.:J 

Scc~ion 2GZ; """1t.. .....' .. :1 

delinquency of a i.1inor"; 285: lIili,.es~lI; 232; "chlid molest'Hion." 

http:uucorr.mi
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.... 
tTn:JB) " r.-:lnUn CO perfurm :;uch~J" ,let: 2.'~.! 22. r~ J crk',c. The relt.!'1"'I~ .::..2:-::...:.... 

Jre: Sect.lons, 28Ja; of'll-genit.)! ("orJI ~OPlJl,Hjon"); ZaG: '"I. .. 

.' 

1Ilt~rd/.;t. "petting'l ; t:he tc.rm used is " ••• lcad .) dIssolute Ii fo." 'SC:. 017(0) 

;Jrohlbjt:~ "/oirering ••• in puol;:::- eoilets ••• (in order ~o :;olic:it/;:>eril"lfm) .•. I'; ... , 

1(,'1"1 trle:os to diFferenti<3t:e betwe:!n :;cr.:~on~ who, in "free lilnCc,1I fu~hic:i. tr;::dc: 

dinnur, the.:n:rc. etc •• for tneerc:oursa. Ci:C.; <lnd &:l pcr~on who de.rivc~ hi:; (:,~ 

1h'_!lfhodd-from selling sexu.al f.Jvors. The relevant st:<lCutC'3 .3r~ Sec. 6 i "b: f~ 

':.:;o,;cl~jn9 for ••• 11 .:lnd for doing che iJC~ IcseJf; 318: ror' It;lrmp[ng lt "hou:::;ir.:• 

r.udc snC'JI/'5 Tn nisn!! clubs; "c~hibi.cicniHicl\ dis;:day byru man of his p.::nis to 

c:.lidrc:n rn ,J publ1'-: ,,':IrK. The relevant :;CiHutC:; ilrc 341.1: "indecent CX?C~u ... 
~ ~ .., 

. 
'£4,7 
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IV. 	 ~~lt~rns or Arrest 

in this section we tilbuLHe the variHies or rcro!"Ctld "offenses" und ;'lrrr'''l~. ~'lr 

SOt). $om~ of these figures arc rounded-off; currently, the San Fr.:lncisco 

1"01 ice Dep<'lrtment keeps various kind" of tiJbulacions rOf Fccerill. St'.iltC, .1111: 

loc.,l 	 purposes; chcse "headings" did noC e<isiJy Fit aliI" catcgljri~s. Iic·'I~\ler. 

by 	crQs9-co~ulatin9. cert.:lin k~y Dattern, were ansily evident. (2xplan~tory-	 "--~--.;. 

comments 	 fol low.) 

Cl~ss (I) 	 Forcible Rane (1972 fi9ures) 

5(,7 reponed CZlSC'S (2~~ classed as "<lttempted") 

Of 	 these: 

505 (13% "nttempteds'l) were viliidl'1 c:har9cd, onJ. 
62 were clossed as "uf1roundl!u." 

For ~he 505 val ids. 269 '"en wtHc JrrcHcd (.,pproxil1lately 45~~). 

Or t:.e ::;o~. tho~e classified as "homosexu<ll": ~. 

Cl.1S'3 (2) Prohibit~d Pairina<J (1971 figures) 

(1) Cuses 	of Ifinc!!:st": 3 reponed oc:r:urren~es. 

(2) 	Child molestat:ion: 107 offenses (10% tlat~empts"); fairly consistanti'l. 

9-JO cases per month 

C I uS S if i cd ilS "homosexua J It: none. 

One careful study (Oregon) showed over ~5;: to be hctaro'jc:<u;)lccnc;lc~::;. mo-:::1,/ 

...Iithin the Fomily ~ (especi<illy ~~epfatf,crs. uncll!s). 

0) 29 C41SI?S of " s tJcut ory ll rJ;'le, 24 arrescs; cases classed ilS hOt:l,,::;scxu.Jl; r.:. 

CI.15'S (3) Prohibit~d i"lets (197::.), 

( '1) C:od('lm'/',- 12 0 cr'renees d ."'''~ r~ I n>!..'~'IJ.. 	 _ cu rc?or I.e ('" .... gc '/::10 

(2) 	 Orol Ccnulntion: 168 <lrrests 

thes:: were by plajnclo~hesmen ("vicc squac ll
). (See belew, " an U<.lpmerH"). 

ille IlJc'",d' ~olicitcd was c:i"er oral copulation or sodomy; ~o Jrrc·sts 

{,'ll'" neu:iJl<1. ),'!t(,!"C'l~U.,<\).I\ rC!l'1ur:~':::;. 	 . -, .£-,11' 
.~ 
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Ct:',tcmers (of fcm;'lll!s) (until vcry recently) .,re "Imt:l<;c 1"~'/er .1rresto:l.d. 

COII"f,en!y ure in coml"licnccd cmotion<ll-financial bonJJ<jc to tllt!ir pimp,; (111(::1.1';' 

in') drug pushing); today che "quickie" hor.el-mot~1 has re?l.:ccd the "!~hl"ltl'l 

house.'1 

!l:cmo:;cxual "hustlen" ar~ lon~-·.-IQlf cpcraeors. Th~ r.1"in "pimping" outlets hil'le 

been "modell ing <lgenc::ie"j which only kcpc n.Jlne-a<JurC!':lS ri les. 

flot!! that ncmose.xua\ prostitutes can be runner charged under Ciass O} .lith 

:loJiciting <In "unnatural" <lee. 

Cl.::lSS (5) Pub" ic:: uisolav (1972) 

Over 300 arrests for indecent ;::xcosure. ihest! fj9ure~ do not m<lke ci·",,' '"i~<lt 

kinds; for example, ur,d.!r the present 1;)w, 11indecent'l cO'/en e'ldry:hing ;,'):-:1 

i.he cxpo~ure or the penis of a man urinating in a dor\'. alley, accicient::Jily dis­

covered by a pol ice officer, to the erection of a ps,/<;hocic exhibi tionist 

pointed at a group of baby girls. 

Thc distribution over the year is non-illuminating; d II s tead y ll (lveragp. of 25/ 

tr.onth. (That is, no IIsulTYTler c:luscer ll For Hnude swirr.ming"). SOrM lawyers f'!.::!' 

that tr.~5a figures hide pronibi ced ucts. 

For example. in contrast, there \vere 75 .nrrcses for oiJscer.e sho""s, 55 OCC'~;":"<:(. 

in jUH 2 months (April-flay), ~ ac all in che Fall (S~iJt.-N(')v.), <:J ;'loltt~r,'"I 

Cypicill of II r ou:.t:ing." (The term, "rou':>t", rcr~r~ to ('.iuddcn) inc:-cU"o"d ';:1 .. ..,r·:f.~. 

m-:n: of scme panie'Ula-r ,1<3\>1.).. . 
A~ an example or overlucoin~ char~es (indecent exposure/1ewd uce (Clnss 3;, r.~~ . 

• 
::;idl:r the C;'ISi.! of two mal~s <lprrchended in ~he .:Jct: of rellutio ir, ;'J ;Jubl ir. r.1r.:, 

or in a ~ubl ic l.1trintl. (The U,S. Suprcr.1e Court !1uS r~cc:ncl'l filled that, '",I\,..!" 

such statu~es uppl'1, ~he act mus~ be ! l"u1'1 "publ iell; ~hat is, vis ible eo .::In 

"innocently Jcci":'1tJI" viewer; ~h.at is, not someone hidden in the '1cnciIJtio!1 

" 
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involve hcr..osexuals I"ho have J clear r.eurotic "nee:.!" to exhihit thp.m:;~l-tc~. 

I.!lC., s~ck the ancnym..i!1. \>,hich only casual ,:llllJlic sex enn afford. 

oU-:r SJrrny, plus semi·pl"ivacy.) 

In the discussion which follov/s, i<eep in mind chc<;e :,1ctors: 

(I) 	 Our socierv's attitudes to homosexuality, un<.J CVt!I' s~xuality in gene;-"'. 

have changed madc'!!dly in the pa~H dccilde. Concurrcn.tly rcflcctin9 the'j!~ 

chan~es. so have th~ kinds and dcsrces of police activicy. As on~ o~ri~;ai 

put i t. "~:Ow thae the gc'('5 also are a rressura gl"O'Jp. we can ne·h.~r 'Jo ::'.1C'~. 

to che Old 101<1'15." 

.. 
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;;,.." 
, .. 

f,llvill:.J1tlll:J" i t :' 1 

u:;lng. or ent.icing <lnot;ler co co(r.nit.J c.ri",c. 


then l'lrrc::;t~ the vcr"/ rcr:;o~_.,he/!jh·: hi]'> C'nciccJ, i ~ i:; cillle'J "c:.r':(,';I"'·;" " 


CXJmp!(!, .::l pol ko officer, tiis'Jui~!.!d ,15 " l'clvill<ln il 
, coulJ ben"v''! ill .Hi •• 1'": 

\rhcn .) pol icc. officer dl!t:I~rc5 j- ccurt: chi1C .:\ pcr~on h;:)'S sol ici :cd him/ill:r r!.'! 

"cn~ p'.!r:on~:; word <l::Jainst .-:lnath!!r." If police orfic~r-:; <lutomatical1y <3rc b'1Iic"~ 

be the trutntclJers, the pow':!r ~f unchcc~t!d ilbuse (cs['laciillly cntroprrr.nt) (.l111:<1 

(In one trial For homosexual sol icitilt:ion. the defense ~peech w.:l~ ('nn S<,.;I 

, . 
lon<]. IIEithct' my client is lying or the policeman is"; the jur/',ilfter Gnl'! 7.C cni 

voted 12-0 ~o ncouit~ 

ccnccrned comrlained that car:;<li" officers "enticed" them (e.9. the "crcc::i(I:1" i: 

h.::cl made ;.;rresi'.:S in Ilgayll bars; <l5ilin c:he compl.)ine w.::s entrapl:-.ent (e.g. orfir:(!t" 
. ' 


~lt ;)c bilr wi::h drink, ".:lwOlitin<j1l !:olici:::.)eion); JIso uniromed rolic::: \oloul!; O:j:::.: 


/\$ of 1972. situation is. i:l5 'He dc~ermina it, <lS (0110.·1s. Due to inc.reJscd :rr.•!r 

InllltOlnc:y of.homophile groups and Incr~a~lng usc of the cour"i:S, ~lus <in il'".crclsi;; 

, . 


urrc~tin~ pr0~::ltutes or either ~ex. 

" 
, . 

i 
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'Jf,,1 V~iIrotcil·,·.____..... __.!_ 

I • 

Since mod~rn scientific findin<J'S ( ...nchl"cpo\09'1. {lY.!dic:ioe, t~in'$e'l, 11';$:;~r~ • . l'~. 
" 

thoroughly demolished che 1870's dcfiniCions or "nuturaP' scx, <lnd sin-:c it ;-:. 

obvious tn.a millions or "normal" people pr.)cciCo! the so-c<.'lllcd "unl1.J~lJr.'ll" "f."~ 

hundre!ds or mi 1 i ions of times; Olnd 

sInce! constant violations of a. 1 a' ... on such <l ma'Ssi\le'~C4lre breeds il'con:c~,J~ of 

•since the only f'unc:clon of these laws h<lS been i'l thrt!ilc ilod/or an ojJ"!f"'I in·.i~:.t 

to bl.lckm.lil; I'they all add nothing to'~he publi<: snfcty or 'rle1 (<lre" (S.C •.J. i'.<.J 

Conya rs) 

•..·C rccon1"r.end the cO~ill repeal of ill1 l.:rws which define the "nonnwli::';',' <loti ::,:-" 

corulatlo~'statute was declared unconstitueional.) 

.. 

t'cnding re;:eal of laws defining " unn ilturillness ll , we rec:o:-.mend that the tilw cnfc 

.:;:;cneles continue their current enlighct!ned program of ~ .Htempting to vig:::)('o'. 

(oreo these "laws", e=<cept where Ch~ sexual .etivie"! is .. truc.oub~i<:: nuisonc:. 

F' 0 reI <l:;S (5): 

jhc til"'" should'cle;lt"ly.differentiate be::.w~c:n aceiden~<ll genic.:)1 c.:'<.~osur~, "t:!"',.1<: 

!;ociJl :;:;netian; 

, ' 
'" ') ,; ,• _ 1,..; .....cXhlbftlnlJ th~ genital:> in orc":!r" to .arcu~c OI'C~C I f or otlX!r~; Dild (20) \ 

.. 
;.JUt:" j' 

ccurt:;, etc:. 



\ 

ror ~II C1Js::es: 
, 

Unrler Section 290 of the St::<1tutc.s 
4 

;;my one t:onvictctl uf JI1'{ offcn~tJ \1I1,r,~.· ;->j,, 

I 

:!GG, 285. 286, 288. 288a. 3~4.I.2 .:lno GIl? (u) (d) muse ~h~rcilrt~/" regi:'l..::r (in 

prescribed tushion) ilS a "sex offender." This 15.1 Dro~"i lif-::!c:im~ cond~fTlI,;,~jr:-· 

.or Il person; we re.:orrrnend tho tocill rc;:eal or this ~cetion. 

\:C <lIsa recommend instead, ~h<.1" d<1r.<1~r-cus sexual of(cnc.!er~. I)r <Jro~s "rC0e;l:~ 

(c.g. ccrtclin exhibitioni::;t::;) be either in ther,1py. or inc;lrcerated, unci: tru 

"c'uned. 1I (Prcsencly, harmless tyPt!s arc s~igmati:cd (01'* years. wnilf! ~om'! 

homicidal rapists have "served ~hejr tim.(!lll; have been released; and 11.)'10 l~i I •. · . 

.:Igaln.) 

.. 
i

• I 
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SECTION 290 DENIES EQUAL PROTECTION TO 
THOSE COMPELLED BY ITS TERl'lS TO 

REGISTER AS SEX OFFENDERS. 

contrary to Real Party's assertion, the registration 

requirement imposed by Section 290 by' no means a trivial one. 

(Return, p. 24). Registration makes significant inroads into 

the .individual's liberty, autonomy, and privacYi it affects 

his freedom to .traveli and i~ provides a continuing source of 

shame and humiliation by reminding the registrant for the rest 

of his life of his earlier misadventures. 

Individuals convicted of one of the enumer­
ated crimes have been deemed by the Legis­
lature to have a propensity to commit such 
anti-social crimes in the future and thus 
are the subject of continual police surveil­
lance. Whenever any sex crime occurs in his 
area, the registrant may very well·be subjected 
to investiga . Although the stigma of a 
short jail sentence should eventually fade, 
the ignominious badge carried by the convicted 
sex offender can n for a lifetime. 

In Le Birch, 10 Cal.3d 314 1 321-22 
(1973) • 

Those upon whom the burden of registration falls must expect 

to find themselves the special targets of police interest. 

Ibid.i. ~ BarLov's v. Municipal Court, 1 Cal.3d 821, 825-26 (1970). 

They must forever -- unless j ially relieved -- suffer the em­

barrassment of revealing aspect of their lives to strangers 

in the police department a duty to be r8peated whenever 

they move to a new town ..~/ 

Thus the argt~ent of Party that registration information 
is "maintained confiden ally" (Re~urnt p. 24) ignores the 

(Footnote continued on page 12) 
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The injury thus deal~ to the personality of one placed 

under a duty to register constitutes as tangible a degradation 

as the pillory. Any law purporting to impose it upon one class 

of persons l but not on others, should be subjected to the most 

exa.cting scrutiny. That was done in Skinner v. Oklahoma ex. reI. 

Williamson, 316 U.S. 535 .(1942) f where Oklahoma had imposed 

sterilization as a penalty for those habitually engaged in larceny, 

but declined to impose that extreme penalty on one who had re­

peatedly embezzled property of equal value. The Court held: 

. When the law lays an unequal hand on those 
who have committed intrinsically the same 
quality of 0 e and sterilizes one and 
not the other, it has made as invidious a 
discrimination as if it had selected a parti­
cular race or na ity for oppressive 
treatment.. .. We have not the slightest 
basis for inferring that that line has any
significance eugenics nor that the in­
heritability of criminal traits follows the 
neat legal distinctions which the law has 
marked between those two offenses. 

6 U.S. at 541-42. 

More recently, in Autry v. Mitchell, 420 F.Supp. 967 (E.D.N.Y. 

1976) I a three-judge court held invalid a North Carolina "out­

lawry" statute enabling any citizen without penalty to kill a 

fleeing accused felon who had been declared an outlaw after 

failing to surrender. The statute covered all felonies and 

all felons, but did not apply to anyone unless an accusatory 

pleading had been filed. Thus, as Judge Craven held for the court: 

~l (Continued) 
subjective feelings of degrada n '"hich must be suffered by having 
to provide such information to ne. The level of confidentiality 
is in. any event a minimal one, s the records are open to any 
"regularly employed peace or.other law enforcement officer. II 
Section 290. Moreover, the court records and transcripts embodying 
the original order to register are ordinarily open to the public 
at large. 

-12-
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The statute makes no stinction with res­
pectto dangerousness. Nor is there any 
distinction based on the nature of the 
felony .....Whether one is outlawed appears 
to be a matter of caprice ...• Some accused 
murderers who fail to surrender are out­
lawed, and many others are not. 

420 F.Supp at 970-71, 972.' 

A similar method of analysis should apply to Section 

290.. Al though its purpose has been held to be the prevention 

of recidivism (Barrows v. i1unicipal Court, supra, 1 Cal.3d at 

825-26) I not all criminal offenses -- indeed, not even all sex 

offenses -- are included.§! The question raised is "whether 

there is some 'ground of difference that rationally explains 

the different treatment ...... Eisenstadt v. Baird, 405 U.S. 

438, 447 (1972)i see In re King, 3 Cal.3d 226 (1970). We submit 

there is none. 

The statutory registration scheme makes no reasonable 

distinctions in terms of the nature of the victim. Although 

a concern with children might be' a proper basis of differentia­

tion, sex crimes involving children fallon both sides of Section 

290's line. One who is convicted of exciting'the lust of a 

child (Section 288) must ster; one whose good fortune it is-

to be convicted instead of lewdness in the presence of a child 

(Section 273g) need not. Oral copulation with a minor (Section 288a 

(a-c)) is a registrable offense; other forms of sexual inter­

course with minors amounting to statutory rape (Section 261.5) 

&.1 
The contrary statement by Real Party in the Return, p. 26, 

lines 3-5, is un true! as shO\vn in Appendix n A" to this 
brief. 

-13­
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are not. 21 Child molestation (Section 647a) requires registra­

tioni child abuse (Sections 273a 273d) does not. 

The serio11nness of of these crimes does not seem 

to offer any method for divining a rationality on which Section 

290 operates. A person who uses a minor under 16 to produce 

pornographic films (Section 311.4) is guilty of a felony, but 

nee~ not registeri yet for the same act, the same person might 

be convicted of Section 272 (contributing. to the delinquency of 

a minor) as a lesser-included 0 , which, although only a 

misdemeanor, requires registra if lewdness is involved. 

One who has ha,d sexual intercourse with an unconscious "'loman 

(Section 26l(4)) I although gu of rape, need not register; 

but if the sex act consisted of oral intercourse, the victim 

being unconscious, the offense (Section 288a(f)) requires 

registration for life.~sodomy (Section 286) is registrable, 

but bestiality (Section 285.5) is noti incest (Section 28S) is 

registrable, but bigamy (Section 281, 284) is not. 

There is no touchstone on the presumed degree 

of recidivism inherent in any of the offenses. Although, as 

we argue elsewhere in this br'ief, conclusive, irrebuttable 

presumpt'ion of future recidivism denies due process, even if it 

7/ 
Al,though Section 288a ostensib includes acts \vith both male 

and female "victims", Sections 26 and 261.5 apply only to acts 
upon ivomen. The exclusion of the latter offenses from Section 
290 may indicate a wholly impermissible discrimination based on 
the sex of the victim and the supposed sexual orientation of the 
actor, since most arrests under Section 288a involve same-sex acts 
by males. 

~/ 
See footnote 7 above. 
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were generally supported by empirical data, there is no rational 

basis for supposing that those who commit the listed offenses 

are inherently recidivist while other "sex offenders" are not. 

For example, one who It procures" or II abducts 11 a minor for 

prostitution (Sections 266, 267) must register; one who keeps 

a minor in, or sends a minor to, a house of prostitution (Sections 

273f, 309) need not. A rapist whose victim cannot resist be­

cause she is drunk (Section 261(3)) is "deemed" a "potential 

frecidivist tl ,2/ but if, ins the victim is insane (Section 

261(1) the presumption disappears along with the registration 

requirement. Apparently, we are supposed to believe that those 

who loiter in toilets for lewd purposes (Section 647(d» are 

compelled to commit these acts again and again, but those who 

loiter about and peep in windows (Section 647(h» are not~ 

or that soliciting sex for h,ire (Section 647 (b» is an isolated 

event in the person's life, but eliminating the consideration of 

payment turns the person into a compulsive recidivist (Section 647(a, 

2/ Cf. Note, "Criminal Registration Ordinances: Police Control Ot}'er 
Potential Recidivists," 103 U.Pa.L.Rev. 60 (1954). Punishment for 
the sole "offense" of "potential recidivism" is the result of 
Section 290 if its purpose is as stated in Barrows. Yet casting 
the issue in these terms shows that Section 290 ~s perhaps a crude 
ancestor of the more recently developed notion of "preventive 
det.::ntion If : 

Throughout historYI governments bave been 
tempted to establ order by identifying and 
imprisoning in advance all likely troublemakers. 
Our society, however. has made ~le basic decision 
not to entrust~such s,,'eeping power to the state. 
We-nave relied tead upon the moral and deter­
rent effects of laws which define particular acts 
as criminal and which punish all who violate 
their proscriptions. 

'. Trl.be, II An Ounce of Detention: Pre­
ventive Justice in the World of John 
Mitchell," 56 Va.L.Rev. 371, 376 (197(" 
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It is impossible to conceive any permissible legis la­

tive judgment that would lead it to conclude that seduction of a 

previously chaste, unmarried woman under promise of marriage 

(Section 268) was a crime so heinous that the perpetrator should 

be branded a "sex offender" for Ii ; but that persuading a 

child to perform in a pornographic movie (Section 311.4) was not • 

Compare In re King, supra, 3 . 3d 226 (1970) (nonsupport penalty 

depended on residence of defendant; held invalid). In fact, 

the arbitrariness with which similar or equally grave offenses 

are included within or excluded from the ambit of Section 290 

can place the future of a suspect completely in the power of 

the arresti,ng officer or prosecutor1 0/ -- or of a jury ,\Thich l in 

convicting o£ a "lesser" of e, might unknowingly be imposing 

a much greater, and automatic, penalty. 

In' Barrows v. Municipal Court, 1 Cal. 3d 821# '827-28, 

(;1970), the Court resol'Jed the equal protection problem narr.:;r;'I:':/ l 

by construing Section 647 (a) t~ exclucl,~ theatrical performanc,zs 

covered by the obscenity laws. But the scheme of Section 290 

10/ 
Often the offense co~~itted is one which 
could be charged under either the regis­
terable or non-registerable statute. For 
example', an officer observing two suspects 
in foreplay preliminary to a felonious homo­
sexual act could arrest r indecent expo­
sure, disorderly conduct, or outraging public
decency. Of these, only a conviction for in­
decent exposure requires registration. There­
fore, due to I.,;hat seems to be the predominant 
view of police officials that such offenders 
should be regl;tered, the arrest would be for 
indecent exposure. 

Note 1 , "Compulso:r.y Registration: A 
Vehicle of M0rcy Discarded," 3 Cal. N. L 
Rev. :1..95, 199 (1967) (footnote,omitted;: 

See also In re Davis l 242 Cal.App.2d 645 (1966). 

-16­
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· 11/is so broad, and its inequi ties so pervas~ve ,- that reinterpre'i,:n­

tion of nearly every sex-related section of the Penal Code 

would be necessary to give the benefit of the Barrows' reasoning 

to persons charged wi~~ other registrable offenses. Concededly, 

it is not for this Court to redraft the entire legislative scheme 

merely to avoid a constitutional ruling. Rathert such a ruling 

is necessary in order that the Legislature be required to express 

its policy decisions ina constitutionally permissible way. 

At a minim~~, this requires that the, category of offenders upon 

whom punishments are to be visited be defined with a degree of 

precision appropriate to the gravity of the harm to be imposed. 

That degree of precision is absent from Section 290 as it 

presently exists. 

III. 

SECTION 290 DENIES DUE PROCESS BY CONFERRING 
A DISABLING STATUS ON DEFENDANTS WITHOUT A 

BEARING. 

An individual convicted of one of the listed sex 

crimes 

hars) been deemed by the Legislature to have 
a propensity to commit such anti-social 
crimes in the future ... 

In re Birch, 10 Cal.3d 314, 
321 (1973). 

- In Appl~ndix "AU to th brief, we have compared each offense 
listed ~nder Section 290 with other, non-registrable offenses 
which are similar in content or equally serious in terms of 
the presumed concerns of soc ty. The Appendix amply demon­
strates that the entire scheme of Section 290 is fraught with 
inconsistencies and inequities of the types described above. 

-17­
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This "propensi ty" is not in sue at the trial for the under­

lying offense which triggers the registration requirement; nor 

is it an element of the prosecution's case if the defendant is 

charged with failure to ter. The registration requirement 

is mandatory and is not fect8d by any mitigating circumstance, 

such as the nature of the offense or the parties, or the subse­

que~t amendment or repeal of the statute under which defendant 

was convicted. There is no method by which a defendant may avoid 

the imposition of the registration requirement by proving that 

he has no propensity to repeat his offense.W 
The effect of this procedure is to use the fact of 

conviction to place the defendant in a status which penalizes 

him and from which he cannot escape by proof. Such conclusive 

presumptions have been declared unconstitutional in numerous 

civil contexts, (~, "/ Vlandis v. Kline, 412 U.S. 441, 

446 (1973)J and shOUld be striken here as well. The vice of these 

procedural shortcuts is that they do not permit the defendant 

an individualized hearing on the very issues which are most 

crucial to the case. By limi ng or eliminating issues, they 

permit the categorization and punishment of individuals with a 

degree of imprecision that is intolerable in light of the pur­

pose of the statutes in question. See generally Tribe, "Struc­

tural Due Process,". 10 Harv.Civ.Rts. - Civ.Lib.L.Rev. 269 (1975). 

12/ 
-- Compare People v. Jones, 42 Cal.2d 219 (1954), citing Section 
290 in support of its holding t one charged with violating 
Saction288 was entitled to show his mental condition as proof 
of lack of propensity to commit the charged offense. 

-18­
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In a proceeding for violation of Section 290, the 

Court is required to assume that anyone convicted of one of 

the listed offenses is per ~ likely to repeat the conduct -­

and ~ likely to do so that society is ju~tified in imposing 

a registration system that would be intolerable to the general 

pOPulation. 13/ . Even in the abstract, the required assumption 

is a strained one: 

In view of the lack of any definite know­
ledge (on the subject of recidivism] ... it 
is questionable whether there is a suffi­
cient relationship between the registra­
tion requirement and the objective of these 
laws. 

Note, "Criminal Registration Ordinances: 
Police Control Over Potential Reci­
divists," 103 U.Pa.L.Rev. 60, 101 
(1954) • .!i/ 

13/ 
Registration requirements are traditionally disfavored. Where 

imposed in our society, they are usually viewed as administrative 
measures carrying no social stigma, as in the case of lobbyists 
or licensees of various types. Other registration requirements 
are usually justified by some. overriding nationnl need of supreme
significance, such as the W<lr, po\.;or or the power over aliens. 
Even in such cases, courts recognize the "unnecessary and irritating 
restrictions upon personal liberties ll which cause these systems 
to be "at war with the fundamental principles of our free govern­
ment •... " Hines v. Davidowitz, 312 U.S. 52, 71 (1941). The poten­
tial for abuse of all registration systems is always present, and 
brings to mind "the notorious card indices of race polluters and 
homosexuals, used by the ac1llinist.ration of the Third Reich mostly 
for political frameups." Kempner, "The German National Registra­
tion System as Heans of Police Control of Population," 36 J.Crim. 
L. & Crimin010qv 362, 382 (1946), The burden placed on those 
who would impose any system of doss~ers must reflect the justifiabl~ 
fear that such a system will inhibit the exercise of constitutional 
rights. See White v. Davis, 13 Cal.3d 757, 767-68 (1975), and 
cases cited therein. 

14/ . 
- Another required assumption is that the punishment inflicted 
will achieve the stated goal, i.e., that registration will reduce 
the incidence of recidivism. Although this is next to impossible 
to prove, the Kinsey studies suggest that no degree of punishment 

(Footnote continued on page 20) , 
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In the concrete case, it can become ludicrous if a 

defendant is presumed, without proof, to be a danger to society 

for the rest of his life. Such danger is in no way established 

by the underlying criminal conviction, because the broad issues 

involved in such a judgment are not, and cannot, be litigated in 

a trial for specific past conduct. For this reason, a teacher's 

con~iction for the identical offense cannot constitute per ~ 

proof of his unfitness to teach. Newland'v. Board of Governors, 

19 Cal.3d 705, 714 n. 11 (1977); Board of Education v. Jack M" 

19 Cal.3d 691, 704 (1977). Similarly, an isolated conviction, 

regardless of the crime, cannot stand alone as sufficient proof 

that the offender is at all like to commit the same or a simi­

lar offense again. Cf., Kennedy v. Mendoza-Martinez, 372 

U.S. 14'4, 167 n. 21 (1963). 

14/ ,(Continued) 

can eliminate the basic impulses from which t..'1e proscribed sex 
a'cts arise. 

-Data which we have on more than 1200 persons
who have been convicted of sex offenses indi­
cate that there are very few who modify their 
sexual patterns as a result of their contacts 
with the law, or, indeed, as a result of any­
thing that happens to them after they have 
passed the middle teens. This is not because 
convicted sex offenders are peculiarly degenerate 
or different from the mass of the population. 
It is simply because all. persons have their 
sexual patterns laid down for them by the cus­
tom of the communities in which they are raised. 

A.C. 	Kinsey et al., Sexual Behavior 
In the Huma,nl!ate 392 (1948). 
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The purported availability of proceedings which in the 

future may negate the duty to register is no answer to the fore­

going argument. See Kennedy v~ Mendoza-Martinez, supra at 

167. First, those proceedings are not available at the time 

of conviction, but require the defendant to wait until his 

probat-ion has expired (Section 1203.4), or one year (for mis­

demeanants not placed on probation under Section 1203.4a), or 

a variable period not less than three years (for felons under 

Section 4852.03). Second, all the foregoing statutes not 

only place the burden of going forward and of persuasion on 

the defendant, but also require him to satisfy standards such 

as lithe interests of justice" (Section 1203.4 (a)) or "has ... 

lived an honest and upright life" (Sections 1203.4a(a) and 

4852.05) which in effect leave his fate in the unbridled discre­

tion of the judge who hears the petition. Third, the issues 

involved in such proceedings do not substitute for a finding ex­

plicitly deciding whether or not the defendant'::; registration 

wi th the police "lOuld serve the social goals underlying Section 

290. 

In dealing with registration statutes, in general, it 

is worth noting that they became common in the 1930's, after 

previous attempts to deal with the rising crime rate by creating 

status crimes [see Lanzetta v. New Jersey, 306 U.S. 451 (1939)] 

or by using "existing vagrancy laws to harass the gangsters 

and racketeers." Note, supra, 103 U.Pa.L.Rev. at 62 (footnote 

omitted). After those attempts proved unconstituional or unworkable­

-21­



registration laws were enacted: 

Many felt that these ordinances would be 
effective because criminals ,,;'ould be har­
assed by the information requirements and 
convictions could be obtained merely by 
showing presence within the jurisdiction, 
a criminal record and failure to register. 

Id. at 62 (footnote omitted) . 

Because past conduct cannot be changed, basing liability on a 

"record" amounts to creation of a status crime. See ide at 

100. The "social protection~ theory does not excuse this; 

society should be protected enough by the conviction and sentence 

actually impost':d, withot:t the need for creation of a caste of 

"sex offenders" to which defendants are consigned. Similar 

"preventive" theories were formerly thought,to justify vagrancy 

laws as well. 

A vagrant is a probable criminal; and the pur­
pose of the statute is to prevent crimes which 
may likely flQ~'.' fl.-om his mode of li£('\. 

District 	of Col~~bia v. Hunt, 
163 J?2d 833, 835 (D.C.eir. 1947)
(footnote omitted). 

Creation of a status crime called "sex offender" is 

merely the other side of the coin of conclusive presumption. 

Cf. City of Detroit v. Bowden, 6 Hich.App. 514, 149 N.W.2d 771 

(1967) (voiding an ordinance rbidding convicted prostitutes 

to stop or hail pedestrians or motor vehicles). The vice of 

Section 290 under either formulation is that it places indivi­

duals in categories to which they might not belong, and from 

which serious disabilities flow, without affording a prior 

-22­
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liaLility ought to be i~poscd. IUS I in l~er,!1edY.:'!..._r_,~_, 

r'~H·t i il":"" 37:; {T.;'. 1-1,1 (l')(,J) I tIl!' C()llrl'. held 1J,':.I: itl ;ill /\0 ______• 

States citizenship who left ~h8 country to avoi~ military 

rclL!v'-lnt to the uivestiturc. 372 U.S. at 161 n. 21. 

f..nd in /\uL,t:y v. r·litch0l], :120 F. UP£? 867 (E.D.L.C. 197G}, l:hl..! 

\·.'110 c(.)uld tllCl:eilf ter be Y:. illccl ony citiz('ll. in .::.d'dit.i.c; Lo 

the equtl..~, pl"ol:cctior. holdin<], ,Jc.:clnc Cruvcn'~', opi:',j,-:1 Lcl(: ';:' 

, , -
j. 

!.>itiC'n of such punishncnt. 

Berc, too I the s t.:l. tutc in quqstion reduces the i:::;~~ucs 

un \\'110:":"': rc:;;olutiOl1 punislim"':l1t Lh.:pcnus to m.Jttcrs ,,'hich .:Jrc· zo 

raJ; n.:lllovcd l!"Oh! the purpose for which the scc'tio:1 \·t';;!.> Cl1u.ctctl 

<l S tn (leny due procc~~ S 0 f 1.:1 ~'J. 

i\1' l' L J C,Yl'] () :'; 
(;1-',' ~1'::C'l'ln~, 

, . 

------------"-------- ­] ~i I 
-- G l\1 L :,...1 G:L e (1:) 7:2) I 
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pcnillty sl.:ltute in force at the time violati.ve o~~ thr.! stolV 

m(~ 11 t . 

r', 

C'1 1 • JU u t Gt\ [l I q llO ti 11 (J 'l*rCll) \t. [i\llli'::, J ') (, u.;~. (, J 101 (1 ,;)-.-.-----.----­

accorded the broadest discretion possible in enncting penal 

st.atutes and in specifying punishment for crim~s, it held t\,at 

It the final judgment as to \vhether the punishr.~cnt it uucre·::.: 

c;,:cccc!::; cons ti tl.l tional limi ts is n j udicin 1 func ticln. II (6 : :.:11 . 

3d <l t (j ,1 O! • 1'11i::; judici.:ll [unction i3 performed L/ ,\ d\;:c.~r.,-.-

toeffects 0 f impenui 11<] c: :-:ccu tio n , ... (6 CuI. 3d. nt GS1). 

Th~ maut obviou!J proo[ th.:J.t Sut.:tioll 647 (<1) rU<ji!.,;u:J.tiu:l 

viol.:1tus c;olll..empOr.:1ry stan(lilrds of decency is the aO','1 C.:11i:urni" 

sex 1.:1'<1 of 1975.l~/ This 1m" removes criminal si"lnction~; for 

':l.llul tcrous coh.:1bi til tion I sodomy I ,)nd or.:i 1 corul;,\ tion p<:r (nrr:. 0 d 

. '1' . . 171by cf')n:;cnt.lI1tj ~IUU t:.> 111 lJrJ.Vtltc,­

lCI 

.. 
T(l, ;1 t: 1,1(,-1'17. (':Ii i fnrni'l Pen,ll. ('n.l.' ~~(,(,t'i('n:: ~:C(l (;-1) ;J(.:l (:')I I 

::!:~G,!, dlld .;I1:{(b) \:'_JrU n":l)(...!illc:ti. SCL!tiO;1 2UL:(a) \-ii:lS S\I!.I:;t:<iH­

'-j;ll1y :1::h'll~l,'d. 

http:violati.ve


_...-.-;.. 

effectively decrimin.Jlized pri.:...vi1.~ homosexual cunduct .Jnd !.~W 

::i<jni£ic,lI1CC ilS a recognition 0 the cvolvlflt.] !~~.ll1d.:'ll:J.::; (): c...:on­

tcmporilry decency of porticul Dr rclcvi1ncc; to hO;;.I)!~cxu.).l be: JV ior. 

A second CZlSC, In rc Lynch,J.:!1 ..1.1so decided in 1~i72, 

crea ted guidelines for determining \... hcn il statu:.ory PCllil1 t.~. 

mnoun ts to cruc 1 or unusu,ll punis hmcn t. 'rhe COllrt h€:ld th.:t 

both cruC:!l and unusual" ',...,ithin the meaning of tIle California 

Constitution ilnci unckr the Ei'111th ,\m0ndmcllt to '"']\!; Uni.t.::d 

;:; [.;1 t(":; COli:: l-j tution. 

· t 19/tionalLty concept found nc I1 1 S no nevI I ­.....;;.-­

fUllrtc'(~n cLlirn:::: of crucl or UlHl:'>ll~l L puni.$hmcnt utilizint; L:~!_' 

' '1' l' 20/l(l:~l)r?portlonll lty an-J. YS1S.- In the 100 years prior to 19:~. 

D;-r 
C Ci1l.Jd 410, 217 

10/ 

-- The gc.nc:;is of the concept l11.:1y lie in ~';00m~, v. Unl.t(..:d SL;!tc~, 


217 II.:;, J·11\ (l~n(l). Tile \,!!'c'I.l:: ,-=o\ll'L dl·rTi;·,T·I.!~r;~~~·;i-t:,;rI:;-:-;-:..;-
j!:;Il(lrt.:m7" for ("v'l1111['inq ~;('nt:01;'-('~;: (1) r'1.JI1i~;hr:l('nt :.; i1(') 1\ 1.(: i.I"' 

yr.::ldu;.cV:d dlid pl."uporLi.onal to tlie: o.c[("I1~:<.:!: (2) :Jt.:1illbrur: 01. ju:,::.l:: 
!;]luuld evulv,' ,1:; lluJ,Jic olli:lioll ;)VC'Cii\C~~ (:nli~:hl':'nt"'l Ly lu:;tlc';; 
anc1 (3) puni::,l1liiC:l1'\.: i:~ :;ur'Cic1.('nr. i.f it" 1)(11-;1(,);'('[: oC (lctcrrCl,r;,. :: .. : 
1 L: 10n: ..1. Li 0 1: i d,- e [ u 1 i 11 1 ud . ( .21 7 U. S, .::l t J Cl I J 7 l!, t 3 B 1) • 
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,..... l 'r' :l/". I l'on 1 '/ on,' ,;1 I ornld Cd;;" -' ::'1~:', <1111<'\.1 ::\lC I d t: d lid. 

The L'/w::h court rC~1[il.rmcc.1 lhe ration.:l1.c of ,'.;;dc:~ );'"\-'-­

(Juilrds .:lg.:linzt cruel or ul1uzuill puni.:.!1mcnt, it b,~in'J the rl~:'iJO:1­

!;ibilii:.y of the judiciul"Y Lo gUl.1rd C(IUu11y \,;i th Lhe: LcgisLl :,u.:-e 

ClCjilinst un:! violution of lhose sa [cgu..lrus • 

the Court, stated: 

The courts can often prevent tho will of 
the majority from unf"irly interfcrin~ \·!it;1 
the rights of inuividu<lls \IIho I even v;(:en 
ucting CIS a qroup, may be unable to !Jrotoct 
themselves through the poljtical process .... 

B CuI. 3d il t 4 1 ,1 , 

,r
.J. V I. V' ~ . 

'. ':-,;1 lq (I (17.;) ; 1"'(')11.1" ", '1'llnll\\::, III C~l.i\[1!,.,>:':;Cl 
v. r'-1 ] In' , ,11 enT:-;~\'I~i)-'-jll-:JT;r--Tl rn;l) . 

21/ 
E:,: ~~":\l:t.c G;Jl:ncr, 179 Ci.ll. 40) (1918). 

~/ 
Section 647(a) providcf> that every person II [wlho ::;olir:.i.t;; ~l~Y­

onc to cn<J.:1<jC! in or ',vho cn<jtHjCS in lcv.;d or dissolu:::.c co!":ciuct L: 

i1ny IJuhl ic pl'-:lCC OL" in uny r1i:lCC oren to the p'..lbl io or cxposcc: 1.:.Q 

public vic,·;" is guil ty of a misdc!ilcilnor. 

2:1/ 
:;<..:c Liun :.;~O rC'qu LTC'S t!to:;~) convictcd of so:;\,...: ;:c~: of [,',:11 ;:;: b; 

""qi;:!,':- \:iUlin JP thy:: ;,ft('I- :"'Ij('lwi!l(Jt \/(-L!';-'I:l" ~q·L,r():'~\',lLi...' l,,,, 
(:n[ol-r;r'lflcnt "q0ncy h'-lvinq ·i\lri~di.clion. ;\n':' ChilTHj0 o( r(';-irir·!l':-' 
l)...:ri:l~uk:llL. ur l01;!i'ot',ary, r<..:qui.rcs l.'(..::-rcqi:.;triltion \.Jj thin 10 d,.';':'. 
'l'ilj;~ r'·(!\lir:'·n~r,t.lt .tc\ r.','-n'(JI;~h'; i'U:':l1f';~ t:h(~ inciivltiu:ll Ll.nJtlr:!I( 'll.. 
his lire unit::.;!; .:1nd unlil ;\ court rC':Ucv0;~ him fnlin Lid:: rli,::.,t\); i;: 
(!;""/ '.:.q., S...:cLion 1:203.4). 'l'lll.' r(';fluircd rcni;:tr.!tiull c!(}(.;ur.;~~!;~:: 
i n;::fw1;::-;'l-:~ i • Ill- ,(j i Il r () r m.l t i (' n, I 1 ;; t· ,1 ! ('/Iii' n L, r in (J f' n 't' i II l ~~! ,r;:.l r1 h" ~. , -­
gl"llph;;, i.lll of \,;ilicl\ "re iH'ompl.Ly tOl:\oJanlcd to t!.c [}L';)"etJ:~(cllt: Q~ 

,Jtl:,;t;icC'. F,d,lul'c to cor:::.)Ly \\'i,tll the' rcquirt':::l'nt- tn l"cqist.;:- i, 
rnl l1i::lt,:d)lQ ,·1~ ,1 1:\ i !;dt.·fH! ','!Il()l'" I ,"'fld n1,l',,' !:l1bj(\ct-, (1Vr"~~(!:ld l: to tl]C~!.i .. :' 
jJ!:0r;('"dll.(!S ,\.; Zt "H:"J1L'dl/ (I!;'('l-d';l-('d" ::':':-: orf':I'.!.,1'" , :~" !·",t_! .. ', ". 
1-1III1j':;i,,,l C'.lil! l, it},l C,_.il.tIi'P.:::d Ji: (l')SU); 1:1 l:L :::::j(:" "} C.,l..J(... 
j'{~i-(1·.J7!. )-,---­
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,.....·, 

vi 0 1u I~ c ::.; thcst<.1 nd :11." d s ::; c t h)' t h i r: c: 0 U r tin 1, ',' n c i 1 ::" d r: t f.: ~. , \ i, i1 1 :. ! 
- '--­

wilen puni:-;hr;:cnt is cruel or U.1U:;U;\] .JnJ th\!) "fo .. ,.: I:ncon.:ti:. :-

tiOL~ll • 

This Cou!:'t, in I nell, fOr-l111l1atcd,~ thr;e-p,ll-:: U':.': 

for uctcrrnininCJ whether the i n'.1 :. v.i­

<111')1 l:; (:L;proporLiul1.::lLl! dl thcu.:101C crucl or U;Jilsu~,l: 

compared to tlla t for more serious crimes: and (3) the dispa.: i f~.j' 

of trciltment when contrustcd with punishment for t:.L.: S':li11e 

offense in other jurisdiction;;;;. The re<..Ji!:i tra tion rcquirc::ten t 

under scc tion 290 is disproportiona t.o under <>.11 the tcs t:; ll.:ed 

in !.:.l~h ."lod should be strucK wmvn. 

". The C:dr:ii:: is I, rlinor 011('. 

d Ii! i j lO l' U Ii..! • 

solute conduct, hC:1V",; historic.:llly been com;idcrccl ninor crim(;:s I 

. I ) 1 I 11 f' 1/" ~5/pllnl.r. '1."1) ': Dr .:1 sma 'lno i1ne; or lmpJ:l~:()n:T;cllt.­

retnins this churucteristic as il minor o[£cn:.c and .1:.; such La::: 

been under recent scru ti ny by those study ins und \oJorJ:ing ''v i (:;;li1l 

:~ 4 / 
Contl-:ll~y Lo He,"ll 1\.1rty's tl~~L~)Un(11nq st,qljC'!;ti()rJ th.lt n'(~i:;tl'oI­

tion IIi::; a :nc.'loq jnconveniencn" O~etlll:n, p. 2'1), i.t i::; cle::\!:- tli,lt" 
j>1l11i.:;;I!i,l..:lll i;; .in'Julv('·d \..!vvn if ntllCr. rHlrpo~ ..~!". <'Ire .1l;.{) .:1<..:hi(·\'c(\ 
Lll(' n .J,','. ;~;,-;~ Ill! i I.l··d !~ l (1 t f',; v. nr(1WTl, JUl U. S. 1137, 11 :.8 (I. SIC; :',) ; 
}:(~llllc.:c.h' 'J." :':,;n<'io':,·1"·:·::i~11.:-tI-:;,,:"£,-J·ITU:";;. 14t1, lG7-G3 (1963).-"------- --- . 
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~ection 647(.::1) 1:"; ~1 '/ictimlcs;; c.::r me \vilic;l 
produces no rC<11 harm to the pnb1. c. 
Hodcrn c1 inic,11 ;, Lwl i I"; t':T) i c;111 y ch;n.lct c'r­
izc "le'.... d or disso J u te" conduc t a:i a sec.:: ),:11 

nuisuncC', rC'ltliC'r l:!1.ll-l ,1 crimin;11 (\ctivil/. 
f'indinqs subs t<1n tin Lu th.::1 t th{~re i:1 no l>~21l 
"victim", Glnd l.1nv h,lrm CZluscd i;; r;\i,nim,11. 
Furthermore, it is the C071:,cn~>l1:::: of opi.nicr' 
<lmong l,)s~!<::hLltrist;~ chelt ;H'~: oC[cnric:c;.: p:'-­
::;i!'.>t in th(~ Sill1lC [J{; o( Ll"il<1vic.n-; th"~y ,1<) 

not progre!:::s to moT.."'':: ~; riOI1:; ;:;C':': [~ri.mr",:~. 
'1'llis opinion is c.::on f i n,)cu by cr ir',:~ s ta t i '"; tics. 
In 
inj

short, 
ures no 

this 
one 

type of sc:: offender u:,:;u.:.ll.ly 
by his condw:.:t. 

, 

Notl~, ,,;~(,X Of['~'ndcL J:"'ii~~tr~jt:.iull 
for S r; c tin n () 4 7 [') i ~; 0 rd.:, r 1. '/ ('(j rl ri u c t 
Conv ic tions Is Crur'l .,;,d L!nu~~1.:·, 1 
Pllni;;lllTH'nL," 1 'I ;'0111 :\i,("!() L.:"'\:. 
391, 400-401 (19','\~"f"7'-

Section 647(a) is ,) mi.nor ccime IYhc:n COHfl':'lt"cd \:0 

o LIlI.' r ~~x of [e:nsen f':111 i110 wi t.hin the: re<J i.ntra t.i:m rcq\.l ir.·.:! .. ;, t:; 

Ot Section 290. Addi tion.:llly f s'2ction G47 (tIl rcqui,res the 

police offic~r involved subjectively to decide the int£!. (If tin 

individu<ll, in order to determine whether the conduct ob~crvcJ 

is ~ nh1y rcsul t in le'.vd or disso 1 tl te bch<JV ior. 'l'his subjucti'li.~:.. 

encourages sclective and discriminatory enforcement, while 

the crir:\in.:ll justice system. ( C'c o 1'ZI p,lch r L,; tou v. c; t'!'-"-'­

T110 concern t\ICl t 1 he Sec t ion C...l.il ;),: :1 nd .: L " 

---~--------.- ..-----.--...-- ''X~,I 

Nole, "Tl, ... C()n~~('ntin(; ;\d111t 
U . C • L . ;'\ • L • !1c"'. 6 4 3 (1 ~ G6) • 
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con tro 1. 1.1\01. 

insignificZlnt nUlnber of priv.:ltc citizen complaints re<:l<1rding 

Section 647(<1) offenses: 

o Out of 434 iJrr('"t~; [or vi('llation of G47(a) 
in 1965, only 10 involved c'Ji(lencr" :;upp1':.ec.1 
by priv.:1tt:: citi:~L!)l~; dS GUIl:!)l.:.tillinq \·,itnr::;,;<.;s; 
only five involved Lc~;timon'l OftlCC()mplice:s. 
1\11 other comrlaint~-; WC:>l'.'e fi led by P('l) icc 
of f ieers iJS the only camp Ll in i ny \oli tllc.:::!,.) • '271 

o Stutcments in arccst reports, uS written by 
arresting officers, .:lrt.! (ldmitt~Jly (by the 
police) Hi) muttc!' of form" .~/ 

o The Clct thut th<~ pol Lee: US(' Jccoy~; in <1 

TnZl:i('lr.l.ty ()f thai; ­ mi~;dl·!1H'.ln()r. iH-rr·,·t:; in 
6/17(,1) Cd";CS i~; c;i.rl'ctly rcL:lt..::d lei U",'i.r· 
i 1'\;I))i 1. i \\, to Cj('n, ')'.') I ill"; v:lll' c i I: i ;:('n ,:(.{,, ­

pl.:lints.29/ 

(II 	 Jlnnlll!~c:~:\ldl "conL~H;l:.:;" <JlC <lccoll1pli:::,IIl.:d 
mor;,t discrec tly. The m.:1 jar i t:1 arc m<1dl~ 

only if the other individual apPc<trs rc,,;:,)on­
r.iv('. Such eonLrnCl".;' urc ncco;;lplishcd by 

. mean5 of quiet cont.:1cts and the usc 
of subtle gestures.lQI 

27/ 
1'1:o;i I'e t I Zl t p. G 8 U I no tc 17. 

;'lJ/ 	 . , 
-	 I I) i d. ~l t . G,) 0 • 

-29­



·' .. ; 

1n :.;hort, Lhe type of: "cl:imc" which of! (;;) r(':~lll tr: 

a ge~Lure; an invitaLion for ~cxu~l f~vor; or, as in the prcsQ~t 

co.:.:;c, conduct labeled "lewd" by c1. snooping vice oE(ic;cr. J\lf',ost 

never is thCl"C a vi ctim of the:.c petty cr~.mes. Th L::; u;-;c 0 f 

police resources has bcen criticized by ob~ervcrs (If the social 

...1lld.politic.Jl scene :;l.'cci[lL'~ll.1 

noc\..:Qu:,:; cllu.rilctcr of a Section 647(u) offense. 31 / 

A violation of Section G47(~) is clearly n0t a ~njor 

crime, yet: tile requirement CJ[ rcgir;trutjol1 l;;:s been rccoglii7.cd 

32/
by this Court to be extremely onerOllS.- Rc:o.l PEl:: l~' in I11t(U"CSt 

nttr::npts to Cil<1ractcr17.(:; rcgistl'utio!1 under sc.'ction ::90 ~::; ::ir.1i Lit" 

carry Lhe sccial stigma tilis society pL:c~s on --' idcntif·.~l;)l.c~nv 

~;e:-: of [.:..'n<.1or. For u crime wl11.::h u~,;u.:111y involves no puLl ic '-1<:': t 

b,;yund !;;[h:<:dl or .::unbiljuous ge:.; lures, such rcyis trCl t.ion i!:i d.i.s­

proportionately hursh·and soverc. 

(',)1. 1".1!,11, "Till' ['r(;uh'llI [(Jl: Lill.' i'()licu", tlc,,·/ ~~' ...:tl'!:I:!dll, J':I:!: 
l~)('O; ::~~: ;1.r~~O !.:..rr:.t"!·_(~f ~~~!"T;II .It (,'1;;_(,'1'1; ::uf{-:-;-·l1i .....7~(-;'/ -i:iild·~.,-
llH..:nt ot: ilor,\0~:c:~udl L ....i\·IS" f lJ.:~ U.l',i.L,Rr:·''/. 2SIj (l~)(' l), 

32/ 
SC!C! In r,' Pi.rch, 10 C.l1.3d 314, 321-22 (1973). Hc,ll P.::rt'! 

Clrgu--C:s th~l.~.:-~!:'":\tion "is not ~;llch ~n Ol1c:rOllS ti1:-;}~" :t:1d ::flat, 
in c[f,:::ct., ('nl,Y i lone.; pt"ison U~rm <:~n Le c.:::nsid!.:!."cd cr1..l,:;l or:-
UlHl:-;UCll. (t{t'ttlrn l p. 24). Th.lt lS c0::1plC'tcly Zit odd~-; '.<lith t:.:,,:; 
d.i!.;proportj.on~lity concert ilnd \o.'ith the [rcuucnt holding th:::.t 
even ,'1 ci':i1 clis.:1bility C.:1rl CO;lstitute "pun':'~·,i\menL". See C~l.sL!3 
ci.ted in footr;otc 23 1 su l:,li Ho\)jo!:on V. C,lLfor.ni." 370 U.S. 
GGCl, GG.G-G7 (19(,2).' ­

http:C,lLfor.ni
http:rccoglii7.cd
http:1lld.politic.Jl


,,'A' 


B. 	 ViJ,l.-l~i(111 of ;'.'ctjrln (,(17(;)) r';:~1J1t-:: in !'llni::hull'nt r:';Jr.: 
~)0vc>r\! LJun Lil,ll:. ln1.11c,d for ;,1Ur.0 S(~r.iou~; Cr..I.IIIC~'. 

'I'he 	 registration requirement (1[1pli",d to !)t-)ction 647(.:).) 

criH,cs. This is ilpk>.Jrcn t [rom the fact tb.:l t no t every su;)C!ivi ­

~;ion 0 f Section 647 imposcs the requircmen t to regis tur ul ti1 r)1..l.}hI 

.:tnd u.J.ch c.:lrries the SuInC pOGS iLi1i ty 0 f fine or j npri~or.;ncn t:. 

The irri1 tional , disrropor t ion.:1l:.c I eliscr imini1 tori n(1 t un: of ~hc 

registration required by S''3ction 647 (0.) is even more cleurly 
\ 

evid.ent I,olhcn comp.:lred \vith Section 647(b), "'hich docs not ::::t!!;j('c~ 

u: LJ0!."SI...)ll cunvicteLl of precisely thc Silme conduct for'm01:0',' (·r 

I ' , 
1,'; ".1. l.'; 1 lIlU cudu Lo cllilrye u person arrested, t~lU.s <':0:::­

po\'nding the potcntiill for arbitrnry, capricious, discrirnin.J.tur1 

usc of the Penal,CoJe to punish cxcessiv.::ly. 

The regis tr.;J LiOli rcquircmcn t bears no rcJ. tionul rel.l ­

tionship to il convicti.on for crimes relating to se;.;;ual mic,eoncuc t. 

A conparison of violations requiring registration with tho~c 

. 33/
\"hich do not supports this Vle~'! , ­

. r. co.rcful rcnJineJ o[ the Penal Code supports th',J .:lr·;un~cll· 

that applic<Jtion of Section 290 to Section. 647«1.) o[f\:!r,su;~ ldilc 

to m0et the: r:ccon~ 
\
'rC'quircmC'nt ot the: T.yn.-11 test. 'I'il(,:,: rc·,)l;;t.rd'.,:i,,;. 	 --_.. .. 

..'XJ7-----
Sec 	 j\ppc:nc1ix "1\", in 11',:'1 • 

-31­
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'~""". 

not for some sexual crimes involvintJ children (::::< '(~ Sec.: t:ion~~"--" 
261.5, 273r, 273(J, 309, 311.4) or crimes of violcnc~ (;;·-;c 

Section 2(5). 

'l'hc requiremen t of regis t~.:l tion is exces::: i ve puni:.:;h­

ment <1:::: <1pplicd to pt..:!,ti tioner when comt-'Clrcd with those of::en:-:t..:!s 

\':I1C1"O tilt.:! offense.! docs not gCIlcrully affect tho:; public, .:lnd in 

this cnse, did no~ a f feet the publ ic. 

Re.!ul Party argues t:1Clt registrution of Scction G47(Cl) 

offenders is necessary bec.:luse the Lcgisluture felt this woul~ 

assist the police in prevcntinq such persons froi.\ COI;.i7',ittilllj ~:ir:': 

lilr o£fcn.3c:J in the future. j\s the authoriti.es cir.i..:,:,l in :'':It:; 

bl:iI..:£ puint.:. out, thL: In.:ljoriLy or: victimli..:ss :~(:/: Of[CllGCC:: jJ~l·.'-.'; 

cl much lowcr rec icJi vism rCJ. te theln those more scr iO:J~ cr ':':r.t..::; 

which involv~ a victim. Ind0cd, it CJ.ppeclrs thCJ.t Real P.:trty 

(rather than a Section 047 (a) offense) QS the best e;':urnplc S\l~:-

taining th~, ncc<.l for regi.s tru tion. It is apparent by refcrr il1:j 

to l\Pi,cnc1ix "]\.", howcv\.~rJ that protection of <111 r.:J.po victilil:; 

ivis not ~u~r~nteed Gy the present Penal coue since rC(Jistrutic.n ..... 

not requirCi!d for all r;::.pists. Even more pertinent to pctitionc.:='_ 

enS8 is the .fuet, supported by rcscC1rch (sec P:r:-oject, ~:n:i)£~)' tkl':. 

Scction f.i47(.:1).·offc;::nders .:Ire ~ rapists. Jl.rgt!mcnts n~l~/in/J 

on the pro!.Jlcr.1s o[ iuon ti fy ing r,~ p is ts arc 1111 Sleadinq iHld ::..;: ­

applic~ble to petitioner's situatinn. 

-:12­
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- .. 

It should be notc:u, a!3 \'>"811, that only C'c-rt.:lin :l::lr: ­

cotics offenses (in .:lddition to those sex offenses listed in 

Section 290) r.:;quir\~ rcqistrCltlon in California, 'The <:lb:,,;·:-nc·.! 

of adJitional narcotics convictions within five years of an 

illi tial conviction resul ts in an ,1utoma tic suspension of the 

duty to register. Sec Ilealth Clnd Safety Code, Section 11S!H. 

only by o~er.:ltion of Section 12U3.4 c~n one convic~cd of ~ 

~ex of l'ense requiring r.'~CJ is tro. tion be n-:licved of tha t -ob 1iyd­

tion. And ,,';hi1e s\.lch obI iga tion to reg i!;; ter may be cxpunqcd 

under Sect.ion 1203.4 1 the record of the requirC:l1Ient to rC<jistc:r 

remains as docs the arrest. record and original co-n'fiction I 

'I bl h t h ,., d 1 34/A. •ava~ a e to aun suc persons as pet~t~oner 1.11 e:'l.nlte ~'.-

Furthcr, ther.e is no [clony re(ji:>tr.ltiun l.lH ill LhL,; 

:J til Lo e;·:cept for sex and ni.lJ:co tics crimes I al thoutjh the rCr; i-~! i ­

vism rates for such violent crimes as robbery, nssault, nnJ 

burglnry Clre higher. Nhilc- the purpose of Section 290 is to 

ilssure th.::lt p-crsons convicted of the cnwner.::lted crir.lc::; \o,'Ul 

be readily av~ilab1c for police surveillance ilt all timcG he­

cnuze the r.~(]isluturc deemc.ll t.;.hem likely to cOlTUnit similu!' or­

fl'n!::(~S in the future I the nv:.iL.lb.lo d.Jt.:l docs not support this 

11:(J i:; 1 d :.:.i Vl..! pr(;;suTIIl? tio n . '1'11 c 0 re.:l t IH.l j.o!' i Ly 0 £ sex 0 f fl..! nse!,j , 

\-.'itll the exception of rilpe .::lnd child molesting, .::lrc one-ti~lc 

c..:ven U; . 

J·1/ . . 

- f-~cc; Frlrii.Jce., "AI10tlict" Look at So:.: Offundcrs in C:tli[,')r-oLl", 

C;ll TG;rn i.l ~i, '/l t,ll I!(';lllil Pi';,l':1 reb 'loIHHIt'.:lph Uo. -1:2 (}.I) G')) ; 

En(j1and, 1iJ\ stucryo'i Post l'roL;Clf'lor1-Tz;,:c.l.drv~rr-;-f9 Fr:d.Prch, 

1n (1955): 'l'.:li)piln, "Some t·lytI1S About the Se:-=: Off:~nc1e?';10--­

Fc'(1.P:rob. 1 (l9SS). 
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that~we take judicial notice of certain material. We decline to 

do so for the reason that the disposition we make of this appeal 

will enable the defendant to present to the trial judge all 

evidence considered by him to be supportive of his contentions. 

Subsequent to entry of a nolo contendere plea to violation of 

Penal Code section 647 subdivision (a) but prior to imposition of 

sentence and requiSite order to register as an habitua~ sex offender 
. 11under Penal Code sect~on 290,_f defendant requested the court to 

hold a hearing on the constitutional validity of section 290 as 

applied to section 647 subdivision (a) misdemeanants. Be 

indicated that he wished to attack the constitutionality of the 

statute on due process, equal protection and cruel and unusual 

punishment grounds. 

The trial judge refused to consider or rule on these issues. 

The judge indicated that the proper forum for hearing of constitu­

tional defenses is the legislature or Supreme Court, and that 

Mas much as [he] might agree with some of [defense counsel'sJ 

suggestions, (he was] bound by the law as it is now ••• , until 

(he 	was] ordered by a higher court." 

Because no hearing was held on these defenses, the record on 

appeal is barren of factual findings essential to determination of 

defendant's contextual constitutional contentions. ·Oue process 

requires that a party sought to be affected by a proceeding shall 

have the right to raise such issues or set up any defense which he 
. 

may have in the cause . A hearing which does not give the right 

to interpose reasonable and legitimate defenses cannot constitute 

due process of law .•. " 16A Am.• Jur. 2d section 843. 

1. All references to code sections are to the Penal Code unless 
otherwise in,"Ucated. 
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The judge's denial of a hearing at which evidence could be 

received and argument. heard regarding the constitutional validity 

of section 290 as applied to defendant's particular case was error. 

These issues are best considered in a factual context which should 

be presented in the trial court. People v. Mills (1978) 81 Cal. 

App.3d. 171. Defendant's request for a hearing was timely, because 

the question of section 290's constitutional validity is premature 

if raised by a defendant who has not yet been found guilty of an 

offense which triggers the section 290 operation. Pryor v. 

Municipal Court (1979) 25 Cal.3d 238, 257 Fn.l4. Refusal by the 

trial court to consider the defense based upon constitutional 

grounds was error. (See People v. Kiihoa (1960) 53 Cal.2d 748, 

753; People v. Sarazzawski (1945) 27 Ca1.2d 7; 11= Witkin, 

California Criminal Procedure page 733 at seq.) 

Absent a factual record: to assist this court in evaluating 

defendant's contentions regarding the invalidity of the statute, 

this court is unable to comment intelligently on their merit., 

beyond stating that these contentions are at least deserving of 

airing and consideration. (See People v. Mills, supra, at 179, . 
Fn.l and lSO.) In this case failure to consider the issues was 

not only prejudicial, because defendant has no other defenses, but 

it was a denia~ of due process. 

IIII 

IIII 

IIII 
IIII 
IIII 
IIII 
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c. The -judgment of conviction is affirmed. The order to registeri 

under section 290 is reversed. The case is remanded for an I 

evidentiary hearing on the constitutional validity of section 290. I 


I 


supreSiding~ 

~ We concur. -,----~~----~----------------Judge 

~' 
Judge 0 

I 

·1 
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"S'. ~~::"""('e: COURT 

FEB - 3,;981 

SU~ERIOR COU~T OF THE STATE OF CALIFO~lIA 

FOR THE CO~ITY OF SANTA BA3BARA 

APPEL~~TE DEPARTtml~ 

TEE PEOPLE OF THE STATE OF CALIFORN!.~ f ) 
) 

Plaintiff and Respondent, ) NO. 132333 
) 

vs. ) 
) ORDER 

PHILLIP B. Z.1E.NDOZA, ) 
) 

Defendant and Appellant. ) 
) 

The judgment of conviction is affirmed. Penal Code 
-..10 

Section 240 registration requirements apply to those convicted 
: .~ 

of pendal Code Section 647(a) and is constitutional. 
/ 

~DO?f.pr~'
WE CONCUR: Appellate Dept., Superior Court 

~-'J. 
CSARLES S. STE"t.7E:iS I JR., Ju 
Appellate Dept., Superior 

L. DONALD BODE1~, Judge I 
Appellate Dept., -Superior Court 

• - • ' ........ ' I' ~::-. . ." 
 EXiHB1T S £-/3' 



,­ -.. JI 

" 


'} ...­1 


2 
 The conduct for which defendant was convicted involved 


3 
 acts between consenting adults. If defendant could demonstrate, 


4 
 in ~n evidentiary'hearing, that the purpose of Penal Code Section 
" 

5 
 290 registration was not served in this case, under the analysis 


6 
 proposed by the California Supreme Court in In re Lynch, 8 Cal.3d 


7 
 410 (.1972), I am of the opinion that the registration requirement­

8 
 would constitute cruel or unusual punishment under the California 


9 
 Constitution because it is grossly disproportionate to the offense. 


10 
 I would accordingly remand the case to the trial court for a 


11 
 further evidentiary hearing on this issue. 

12. With this exception, I concur in the Order of the court. 


13 


14 . ~ .......~:;;,c:...----
I_ • DONALD BODEN, 


15· Appellate Dept., 
 Court 
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" " 

SUPERIOR COURT OF THE STATE OF CALIFOR~IA 

FOR THE COUNTY OF SruqTA BA.1BARA 

APPELLATE DBPAR~1ENT 

THE PEOPLE OF THE STATE OF CALIFORNIA, ) S.C. NO. 132333 
) 

l1. C. NO. 135101Plaintiff and Respondent, ) 
) ORDER DENYING nEHEA-~NGvs. ) 

AND} 
ORDER CERTIFYING CASE TOPHILLIP B. HENDOZA, ) 

THE COURT OF APPEAL) 
[Rule 63 (a) ]Defendant and Appellant. ) 

} 

In tbis case, appellant was convicted of engaginq in lew· 

and dissolute conduct in a public place and in a place open to the 

public and exposed to public view [Penal Code §' 647 (a)]. ,The 

evidence indicated that ore Baskins was discovered sodor.-.izing £.1r. 

Mendoza at 2:30 ?rn. on a Sunday afternoon on the beach south of 

the intersection of Cabrillo and Santa Barbara Streets. Several 

persons were on the beach, but only one person said he saw the 

upper portion of a nan in the vicinity of the dredge pipes. 

The activity was shielded from view from the north and 

mostly shielded from view from the east and west. However, the 

two individuals were exposed to the view of any person on the beac 

directly south of the pipes, within an arc of some twenty five to 
'. :;, .... 

... 
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thirty degrees. 


Appellant ~"as admitted to probation on several conditions, 


including the requirement that he register as a sex offender 

pursuant to Penal Code § 290. He appealed claiming that the 

regi.stration requirement was unconstitutional in that 1) the 

registration requirement as applied to those convicted of violating 

Penal Code § 647(a) deprived them of equal protection of the law 

and due process of law, and 2) that it was unconstitutional when 

applied to defendant and the facts of the case. 

On February 3, 1981, this court filed its opinion 

affirming the conviction. A majority of this court concluded that 

the Legislature specifically required those convicted of this 

particular offense to register [Penal Code § 290(a)]. we·rejected 

appellant's due process and equal protection claims. 

Judge Boden filed a concurring opinion ".,herein he tacitl 

agreed that the requirement did not deny due process of law or equ 

protection of the la't't1s. However I because the conduct involved 

consenting adults, he would remand the case for an evidentiary 

hearing where appellant could attempt to demonstrate that the 

purpose of the registration requirement was not served in this cas 

under the analysis proposed in In Re Lvnch 8 Cal.3d 410 (19i2). 

If appellant met his burden of proof, then he was of the opinion 

that the registration requirement would constitute cruel and unusu 

punishment under the California constitution because it would be 

grossly disproportionate to the offense. 

/ 

/ 
" ...... "-'~.-" 

I ~.... •• , ••J.:, "":'.:.......: ."',Y'~ ..i··~·' -' ,,'.:,~.':~ .. '. :.,.. • 


....- ....';.."f-/ ~ • ~/~ ,:,;. -". ..... i ~--
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Judge Dodds and Judge Stevens did not chose to adopt 

this suggested procedure in light of the nature of the offense and 

the fact that it was committed on a public beach on a Sunday 

afternoon. We believed that the regLstration requirement, as 

applied to the facts of this case, was manifestly appropriate 

under the reasoning of People v. lulls 81 Cal.App.3d 171; 146 Cal. 

Rptr. 411 (1978). 

Appellant has filed apet:i tion for rehearing. That 

petition will be denied. 

Appellant has also peti,t:.ioned us to certify the case to 

the Court of Appeals, Second Appellate District, for the purpose 

of securing uniformity of decision among the appellate departments 

of the Santa Barbara Superior Court, the ~os Angeles Superior Court 

and -the San Diego Superior Court. 

Technically speaking I fole cannot consider t.'1e unpublished 

decisions of the Appellate Department of the Los Angeles Superior 

Court and the San Diego Superior Court which were attached to the 
petition (Rule 977). Ho't'iever, we do note, in passing, that the 

San Diego Court invalidated the registration requirement in Peoole 

v. Wyatt, San Diego S.C. No. CR 50555 (October 10,1980). In that 

case, defendant merely moved his hand up to the officer's crotch. 

In People v. Ripley, Los Angeles S.C. No. CR A 16440 (August 20, 
-....

1980), the nature of the offense not re'Tealed but the appellate 

department of the Los Angeles Superior Court remanded the case for 

an evidentiary hearing. However, although we can't take note of 

those opinions, "lIe do knO\;f that the propriety of the registration 

requirement in a given case has been before us on other occasions 

' .• ­

4- ~"'...<----_..._----<-----­
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involving 647(a) offenses and 'tv-ill be before this court again. 

In view of the that this particular issue is 

frequently before the appellate departoent of this superior court 

and the appellate departments of other superior courts, ue urge 

the court of appeal to accept certification, decide the constitu­

tional issues raised and advise all appellate depart."':lents whether 

an evidentiary hearing required before a person convicted of 

Penal Code § 647(a) may be required to register pursuant to Penal 

Code § 290. 

ORDER 

1. The petition for rehearing 'is denied. 

2. The case certified to the Court of Appeal, Second 

Appellate District, to secure uniformity of decision and settle 

important questions of la~l [Rule 63 (a) ] . 

3. Copies of this order shall be served upon counsel and 

upon the Attorney General. A copy of the opinion shall also be 

fon~arded to the Attorney General. 

4. The clerk shall for4ard a copy of this order forth­

\'lith to the clerk of the Court of Appeal, Second Appellate District" 

The clerk shall also fOrYlard the record to the Court of Appeal, 

Second Appellate District, pursuant to Rule 64. 

~~U.~ 
BRUCE vl~L DODDS, Act~ng ?res~d~ng 

W:::: CONCUR: Judge, Appellate Dept. Superior Cou 

.: ':.'~' .~',' 
,'. 
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CALIFORNIA LEGISLATURE-1981-S2 REGUL\H SESSION 

ASSEMBLY BILL No. 2965 

Introduced by Assemblyman Alatorre 


March 3, 1982 


An act to amend Section 432.1 of the Labor Code and to add 
Section 851.9 to the Penal Code, relating to criminal records 
and making an appropriation therefor. 

LECISLATIVE COUNSEL'S DIGEST 

AB 2965, as introduced, Alatorre. Criminal records. 
Existing law prohibits any employer from asking an 

applicant for employment to disclose information concerning 
an arrest or detention which did not result in conviction, 
except as specified. 

This bill would additionally prohibit an employer from 
asking an employee to disclose information concerning those 
arrests or detentions which did not result in conviction, 
except as specified. This bill would also prohibit any employer 
from asking an employee or an applicant for employment 
whether any records concerning the employee or the 
applicant have ever been destroyed, sealed or expunged or 
whether specified relief has been sought relative to 
destruction, sealing or expungement. Furthermore, the bill 
would expand a current exemption from these provisions 
relative to sex offense information. 

Existing law authorizes sealing or destruction of criminal 
arrest records only as to certain cases involving minors, 
acquitted adults who are factually innocent, or marijuana. 

This bill would provide for the sealing of court records and 
destruction of other records of an arrest of any person who is 
not convicted and has no other felony or misdemeanor 

; 

> conviction or pending actions, except as specified. The 
Department of Justice would initially review the petition of 
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the petitioner and if the department finds that the petitioner 
does not qualify for relief, no further action would be taken, 
unless the petitioner can demonstrate, to the satisfaction of 
the court, that the department's finding is inaccurate or 
incorrect. 

This bill would authorize specified fees to be charged and 
would appropriate receipts thex:efrom for the support of the -'. 
Department of Justice without regard to fiscal year. 

Article XIII B of the California Constitution and Sections 
2231 and 2234 of the Revenue and Taxation Code require the 
state to reimburse local agencies and school districts for 
certain costs mandated by the state. Other provisions require 
the Department of Finance to review statutes disclaiming 
these costs and provide, in. certain cases, for making claims to 
the State Board of Control for reimbursement. 

However, this bill would provide that no appropriation is 
made and no reimbursement is required by this act for. a 
specified reason. 

Vote: %. Appropriation: yes. Fiscal committee: yes. 
State-mandated local program: yes. 

The people of the State of California do enact as foUows: 

1 SEC-nON 1. Section 432.7 of the Labor Code is 
2 amended to read: 
3 432.7. (a) No employer whether a public agency or 

4 private individual or corporation shall ask an employee or 

5 applicant for employment to disclose, through any 

6 written form or verbally, information concerning ttft the 

7 following: any arrest or detention which did not result in 

8 conviction; 6f' iflfoPfftatioft eOflceffliflg ft; any referral to 

9 and participation in any pretrial or posttrial diversion 


10 program;; any record concerning the employee or 

11 applicant for employment which has ever been sealed, 

12 destroyed or expunged; any action, petibon, or 

13 application ofthe employee or applicant for employment 

14 for the sealjn~ destrucb'on, or expungement of any 

15 record; nor shall any employer, whether a public agency 

16 or private individual or corporation, ask an employee or 

17 applicant for employment to disclose, through any 
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1 written form or verbally, information concerning 
2 whether the employee or applicant for employment has 
3 ever sought or received relief under Section 12OJ.4 or 
4 1203.4a ofthe Penal Code for a misdemeanor con viction; 

nor shall any employer seek from any source whatsoever, 
6 or utilize, as a factor in determining any condition of 
7 employment including hiring. promotion, termination, 
8 or any apprenticeship training program or any other 
9 training program leading to employment, any record of 

arrest or detention which did not result in conviction, or 
11 any record regarding a referral to and participation in 
12 any pretrial·ol"postb-w.Qillersion program. A.s used in this 
13 section, a conviction shall include a plea, verdict, or 
14 finding of guilt regardless ofwhether sentence is imposed 

by the court. Nothing in this section shall prevent an 
16 employer from asking an employee or applicant for 
17 employment about an arrest for which the employee or 
18 applicant is out on bail or on his or her own recognizance 
19 pending trial. 

(b) In any case where a person violates any provision 
21 of this section, or Article 6 (commencing with Section 
22 11140) of Chapter 1 of Title 1 of Part 4 of the Penal Code, 
23 the applicant may bring an action to recover from such 
24 person actual damages or two hundred dollars ($200), 

whichever is greater, plus costs, and reasonable 
26 attorney's fees. An intentional violation of this section 
27 shall entitle the applicant to treble actual damages, or 
28 five hundred dollars '($500), whichever is greater, plus 
29 costs, and reasonable attorney's fees. An intentional 

violation of this section is a misdemeanor punishable by 
31 a fine not to exceed five hundred dollars ($500). 
32 (c) The remedies under this section shall be in 
33 addition to and not in derogation of all other rights and 
34 remedies which an applicant may have under any other 

law. 
36 (d) Persons seeking employment as peace officers or 
37 for positions in the Department of Justice or other 
38 criminaljustice agencies as defined in Section 13101 of 
39 the Penal Code are not covered by this section. 

(e) This section sHall not prohibit an employer from 
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1 asking for information concerning any conviction for any '\ 
2 offense whic11 is registrable under Section 290 of the V ­
3 Penal code. Nothing in this section shall prohibit an 
4 employer at a health facility, as defined in Section 1250 of 

the Health and Safety Code, from asking an applicant for 

6 employment either of the following: 

7 (1) With regard to an applicant for a position with ,~ 

8 regular access to patients, to disclose an arrest under any "" 

9 section specified in Section 290 of the Penal Code; 


(2) With regard to an applicant for a position with 
11 access to drugs and medication, to disclose an arrest 
12 under any section specified in Section 11590 of the Health 
13 and Safety Code. 
14 (f) (1) No peace officer or employee of a law 

enforcement agency with access to criminal offender 
16 record information maintained by a local law 
17 enforcement criminal justice agency shall knowingly 
18 disclose, with intent to affect a person's employment, any 
19 information contained therein pertaining to an arrest or 

detention or proceeding which did not result in a 
21 conviction, including information pertaining to a referral o ) .J 

\ 

22 to and participation in any pretrial or posttrial diversion 
23 program, to any person not authorized by law to receive 
24 such information. 

(2) No other person authorized by law to receive • t 
26 criminal offender record information maintained by a 
27 local law enforcement criminal justice agency shall 
28 knowingly disclose any information received therefrom 
29 pertaining to an arrest or detention or proceeding which 

did not result in a conviction, including information 
31 pertaining to a referral to and participation in any 
32 pretrial or posttrial diversion program, to any· person not 
33 authorized by law to receive such information. 
34 (3) No person, except those specifically referred to in 

Section 1070 of the Evidence Code, who knowing he or 
36 she is not authorized by law to receive or possess criminal 
37 justice records information maintained by a local law 
38 enforcement criminal justice agency, pertaining to an 
39 arrest or other proceeding which did not result in a 

conviction, including information pertaining to a referral ., L.J 
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1 to and participation in any pretrial or posttrial diversion 
2 program, shall receive or possess such information. 
3 (g) "A person authorized by law to receive such 
4 information", for purposes of this section, means any 

person or public agency authorized by a court, statute, or 
6 decisional law to receive information contained in 
7 criminal offender records maintained. by a local law 
8 enforcement criminal justice agency, and includes" but is 
9 not limited to, those persons set forth in Section 11105 of 

the Penal Code, and any person employed by a law 
11 enforcement criminal justice agency who is required by 
12 such employment to receive, analyze, or process criminal 
13 offender record information. 
14 (h) Nothing in this section shall require the 

Department of Justice to remove entries relating to an 
16 arrest or detention not resulting in conviction from 
17 summary criminal history records forwarded to an 
18 employer pursuant to law . 
19 (i) As used in this section, "pretrial or posttrial 

diversion program" means any program under Chapter 
21 2.5 (commencing with Section 1000) or Chapter 2.7 
22 (commencing with Section 1001) of Title 6 of Part 2 of the 
23 Penal Code, Section la20l, 1:3201.6 &P 13352.5 or Article 2 
24 (commencing with Section 23151) of Chapter 12 of 

Division 11 of the Vehicle Code, or any other program 
26 expressly authorized and described by statute as a 
27 diversion program. 
28 SEC. 2. Section 851.9 is added to the Penal Code, to 

.29 read: 
851.9. (a) Any person who has been arrested may, at 

31 any time at least seven years after the date of the arrest, 
32 petition the court in which the proceedings occurred, or 
33 if there were no court proceedings, the court in whose 
34 jurisdiction the arrest occurred, for a sealing of the court 

records of the case, and the destruction of any other 
36 records of the 'case, including any records of arrest, and 
37 detention, if any of the following occurred: 
38 (1) He was released pursuant to paragraph (1) of 
39 subdivision (b) of Section 849, 

(2) Proceedings against him were dismissed, or he was 
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CALlFORNIA LEGISLATURE-i981....92 REGULAR SESSION 

ASSEMBLY BILL No. 2966 { 

Introduced by Assemblyman Alatorre 

( 
March 3, 1982 

An act to amend Section 432.7 of the Labor Code, and to add 
Section 851.10 to the Penal Code, relating to criminal records, 
and making an appropriation therefor. 

LEGISLATIVE COlJNSEL'S DIGEST 

AB 2966, as introduced, Alatorre. Criminal records. 
Existing law prohibits an employer from asking an 

applicant for employment to disclose information concerning 
an arrest or detention which did not result in conviction or 
information concerning a referral to and participation in any 
pretrial or posttrial diversion program. 

This bill would prohibit an employer from seeking 
information concerning any record of an employee or 
applicant which has bEi!en sealed, destroyed or expunged, any 
action or application for the sealing, destruction or 
expungement of any record, and any application for dismissal 
of charges and other relief, as specified. 

Existing law provides that persons seeking employment as 
peace officers or for positions in the Department of Justice are • 

, not covered by the provisions which prohibit an employer 
from seeking certain information relating to criminal records, 

( as specified. 
This bill would provide that, in addition, persons seeking 

employment with law enforcement agencies with access to 
criminal offender record information are not covered by 
these provisions. 

The bill also prohibits an employer from asking for 
( information concerning any conviction for any offense which 

requires registration as a sex offender, as specified. 

EXHIBIT V 
99 40 
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Existing law authorizes sealing or destruction of criminal 
conviction records only as to certain cases involving minors or -,J 
marijuana. 
. This bill would provide, with specified exceptions, for the 
sealing of court records and destruction of other records 
relating to misdemeanor conviction records of persons 
g~nerally, after the passage of a specified period of time 
without subsequent criminal activity or actions. J 

The bill would authorize specified fees which would be 
appropriated to the Department of Justice. 1 

Article XIII B of the California Constitution and Sections 1 
2231 and 2234 of the Revenue and Taxation Code require the 1 
state to reimburse local agencies and school districts for 1 
certain costs mandated by the state. Other provisions require I-
the Department of Finance to review statutes disclaiming Ii 
these costs and provide, in certain cases, for making claims to 11 
the State Board of Control for reimbursement. l~ 

However, this bill would provide that no appropriation is H 
made and no reimbursement is required by this act for a 
specified reason. 

Vote: %. Appropriation: yes. Fiscal committee: yes. 
State-mandated local program: yes. 

~ 

',J ,- "\ 
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The people of the St3te of CIlil1orni3 do en3ct as follows: 

SECfION L Section 432.7 of the Labor Code is 
amended to read: 

432.7. (a) No employer> whether a public agency or 
private individual or corporation> shall ask an employee 
or applicant for employment to disclose, through any 
written form or verbally, information concerning the 
following: eft any arrest or detention which did not result 
in conviction; €Jot' infO'Pffiation eoneernifl:g Ii ,. any referral 
to ~ or participation in any pretrial or posttrial 
diversion program; ; any record concerning the 
employee or applicant for employment which has ever 
been sealed, destroyed or expunged,' 3ny action, petition, 
or 3pplication of the employee or applicant for 
employment for the se31ing, destruction, or 
expungement of any record;- nor shall any employer 

-...J 
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whether a public agency or private individual or.e 1 
corporation ask an employee or applicant for.' 3 

2 
employment to disclose through any written form or 

4 verbally, in/ormation concerning whether the employee 
or appllcant for employmenthas ever sought or received 
relie/ under Secb'on 1203.4, or 1203.48. of the Penal Code 6 

1 for a misdemeanor conviction; nor shall any employer.::e .. seek from any source whatsoever, or utilize, as a factor in 8 
9 	 detennining any condition of employment including 

hiring, promotion, termination, or any apprenticeship 
training program or any other training program leading 11 

12 to employment, any record of arrest or detention which 
13 did not result in conviction, or any record regarding a 
14 referral to and participation in any pretrial or posttrial 

diversion program. As used in this section, a conviction 
16 shall include a plea, verdict, or finding of guilt regardless 
17 of whether sentence is imposed by the court. Nothing, in 
18 this section shall prevent an employer from asking an 

1, 19 	 employee or applicant for employment about an arrest 
for which the employee or applicant is out on bailor on 

C 	21 his or her own recognizance pending trial. 
22 (b) In any case where a person violates any provision 
23 of this section, or Article 6 (commencing with Section 
24 11140) of Chapter 1 of Title 1 of Part 4 of the Penal Code, e the applicant may bring an action to recover from such 
26 person actual damages or two hundred dollars ($200), 
27 whichever is greater, plus costs, and reasonable 
28 attorney's fees, An intentional violation of this section 
29 shall entitle the applicant to treble actual damages, or 

five hundred dollars ($500), whichever is greater, plus 
31 costs, and reasonable attorney's fees. An intentional 
32 violation of this section is a misdemeanor punishable by 

e 
! 33 a nne not to exceed five hundred dollars ($500), 

34 (c) The remedies under this section shall be in 
addition to and not in derogation of all other rights and 

I 36 remedies which an applicant may have under any other 
37 law. 

'38 (d} Persons seeking employment as peace offlcers orI 
39 	 for positions in f:fte Dep8:ftffieS! ef Jt:lstiee at' ~ 

crlffliaa:l jusaee agefteies t¥.i seMses ffi Seehos ~ efIe 
99 	 80 
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1 ~~~ tH'e fl'&! €s"lereEi e,r. ~ seeaSfi. law t 
2 enforcement agencies with access to criminal offender ' 
3 record information or for positions with the Divisio.q of 
4 Law Enforcement of the Department ofJustice are not 

covered by this section. 
6 (e) This section shall not prohibit an employer from 
7 asking for information concerning any conviction for any ., 
8 offense which is registrable under Section 290 of the .. 
9 Penal Code. Nothing in this section shall prohibit an 

employer at a health facility, as defined in Section 1250 of 
11 the Health and Safety Code, from asking an applicant for 
12 employment either of the following: 
13 (1) With regard to an applicant for a position with 
14 regular access to patients, to disclose an arrest under ~y 

section specified in Section 290 of the Penal Code. 
16 (2) With regard to an applicant for a position with 
11, access to drugs and medication, to disclose an arrest 
18 under any section specified in Section 11590 of the Health 
19 and Safety Code. 

(f) (1) No peace officer or employee of a law j 

21 enforcement agency with access'to criminal offender' 
22 record information maintained by a local law 
23 enforcement criminal justice agency shall knowingly 
24 disclose, with intent to affect a person's employment, any f 

information contained therein pertaining to an arrest or 
26 detention or proceeding which did not result in a 
27 conviction, including information pertaining to a referral 
28 to and participation in any pretrial or posttrial diversion 
29 program, to any person not authorized by law to receive 

such information. 
31 (2) No other person authorized by law to receive 
32 criminal offender record information maintained by a 
33 local law enforcement criminal justice agency shall 
34 knowingly disclose any information received therefrom 

pertaining to an arrest or detention or proceeding which 
36 did not result in a conviction, including information 
37 pertaining to a referral to and participation in any 
38 pretrial or posttrial diversion program, to any person not 
39 authorized by law to receive such infonnation. 

(3) No person, except those specifically referred to in 
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1 Section 1070 of the Evidence Code, who knowing he or 
. 2 . she is not authorized by law to receive or possess criminal 

3 justice records information maintained by a local law 
. 4 	enforcement criminal justice agency, pertaining to an 

arrest or other proceeding which did not result in a 
conviction, including information pertaining to a referral 
to and participation in any pretrial or posttrial diversion 
program, shall receive or possess such information. 

(g) 	 "A person authorized by law to receive such 
" 	 10· information", for purposes of this section, means any 

11 person or public agency authorized by a court, statute, or 
12 decisional law to receive information contained in 
13 criminal offender records maintained by a local law 
1-4 enforcement criminal justice agency, and includes, but is 
15 not limited to, those persons set forth in Section 11105 of 
16 the Penal Code. and any person employed by a law 
17 enforcement criminal justice agenc), who is required by 
18 such employment to receive, analyze, or process criminal 
19 offender record information . 

.20 (h) Nothing in this section shall require theo .21 Department of Justice to remove entries relating to an 
22 arrest or detention not resulting in conviction from 
23 summary criminal history records forwarded to an 
24 employer pursuant to law. .

C .25 (i) As used in this section, "pretrial or posttrial 
·26 diversion program" means any program under Chapter 

27 2.5 (commencing with Section 1000) or Chapter 2.7 
28 (commencing with Section 1001) of Title 6 of Part 2 of the 
29 Penal Code, Section 13201, 13201.5 or 13352.5 of the 
30 Vehicle Code, or any other program expressly authorized 
31 and described by statute as a diversion program. 

'32 SEC.2. Section 851.10 is added to the Penal Code, to 
·.33 read: 

(a) Any person who has been convicted of a 
a 

of the case and the 
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1 except as provided in this section. " 
2 (b) The relief sought in subdivision (a) shall be ..t. 
3 granted upon a determination of the following: 
4 (1) That at least seven years have passed since the 

petitioner's court appearance and dispoSition, including 
6 termination of court supervision, probation, parole, or 

7 sentence. \, 

8 (2) That the petitioner has not been convicted of or ... 

9 arrested for any felony or misdemeanor in any 


jurisdiction for the seven years preceding the date on 
11 which the petitioner filed his peititjon for relief. 
12 (3) That no actions for any felony or misdemeanor are 
13 pending against the petitioner in any jurisdiction. 
14 (c) (1) The Department of Justice shall provide the 

forms to be used by petitioners under this section, and all 
16 petitioners seeking relief under this section shall provide 
17 two copies of such forms to the court. The department 
18 shall provide these forms to all petitioners upon request. 
19 (2) Such forms shall provide for a petitioner to submit 

two sets of his fingerprints to the court. Upon a 
21 petitioner's request, a local law enforcement agency shall .}J 
22 affix the petitioner's fingerprints to the forms. A city or 
23 county, as applicable, may fIX a reasonable fee not to 
24 exceed five dollars ($5) for this service to all nonindigent 

petitioners and shall retain such fee for deposit in its • J: 
26 treasury. 
27 (3) Such forms shall provide for the petitioner to 
28 designate the names and addresses of any agencies or 
29 parties, other than the court and department, that the 

petitioner requests to destroy their records of the 
31 petitioner's case. 
32 (4) The forms provided by the department shall 
33 provide for the petitioner to submit to the court a sworn 
34 affidavit specifying that the petitioner satisfies all of the •• : 

requirements for relief under this section. ~ 
36 (5) Any petition for relief submitted to a court by a 
37 noninciigent petitioner under this section shall be 
38 accompanied by a fee of ten dollars ($10) paid to the 
39 court and a fee of tell dollars ($10) to be forwarded by the 

court to the department. The petition forms shall be I .. 
I 

i 
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signed and dated by a judge or clerk of the court, and one 
set of petition forms shall be forwarded to the 
department, along with the fee payable to the 
department and the two sets of the petitioner's 
fingerprints. 

(6) Upon the receipt of the petition forms and 
fingerprints from the court. the department shall review 
its state summary criminal history information record, if 
any. of the petitioner, and the federal summary criminal 
record, if any, of the petitioner, if such federal record may 
contain relevant information not contained in the state 
summary criminal history record. If the department's 
review does not indicate that the petitioner fails to meet 
the conditions for relief under this section, then the 
department shall find the petitioner to be qualified for 
relief under this section. 

(7) Notwithstanding any other provision of law, if the 
department finds the petitioner to be qualified for relief 
under this section, the department shall forthwith notify 
any local, state, or federal agency) or party) to which the 

'­department has provided a copy of the petitioner's case 
record, and any agency or party designated by the 
petitioner, to destroy its record of the petitioner's case. 
Any state or local agency or party receiving such notice 
shall request any party or agency to which it has provided 
a copy of the petitioner's case record, excepting the court 
and the department, to destroy that record. Any state or 
local agency or party receiving such notice or request to 
destroy its record of the petitioner's case shall forthwith 
destroy both the record and the notice or request to 
destroy that record. The department shall also destroy its 
own record, if any exists, of the petitioner's case, and the 
copy of the petition forms received by the department, 
after providing the court and the petitioner with written 
notice of the department's actions and findings under this 
section. After receiving written notice from the 
department that the petitioner qualifies for relief under 
this section, the court shall seal its records of the 
petitioner's case, including its copy of the petition forms, 
and other materials, relating to the petitioner's action for 

99 160 



T 51 i 

AB 2966 -8­

1 relief under this section. 
2 (8) Notwithstanding any other provision of law, if the 
3 department finds that the petitioner does not qualify for 
4 relief under this section, the department shall notify the 
5· court and the petitioner in writing of its finding, 
6 specifying the reasons thereof. Subsequent to such 
7 finding, unless the petitioner can demonstrate to the 
8 satisfaction of the court by clear and convincing evidence 
9 that the finding of the department is inaccurate or 

10 incorrect, no further action shall be taken on the 
11 petitioner's petition. If the court is satisfied that the 
12 department's finding is incorrect or inaccurate, then the 
13 court shall order the department to destroy its record of 
14 the petitioner's case, and to provide such relief as is 
15 specified in 'paragraph (7) of this subdivision. In addition, 
16 the court shall provide such relief for the petitioner as is 
17 specified in paragraph (7) of this subdivision. 
18 (9) All fees received by the Department of Justice 
19 under this section are hereby appropriated without 
20 regard to fiscal years for the support of the Department 
21 of Justice in addition to such other funds as may be 
22 appropriated therefor by the Legislature.· All fees 
23 received by the court under this section shall be 
24 deposited in the county general fund. 
25 (d) This section applies to convictions that occurred 
26 before, as well as those that occur after, the effective date 
27 of this section. 
28 (e) In any judicial action or proceeding, a court, upon 
29 a showing of good cause, may order any records sealed 
30 under this section to be opened and admitted in 
31 evidence. The records shall be confidential and shall be 
32 available for inspection only by the court, jury, parties, 
33 counsel for the parties, and any other person who is 
34 authorized by the court to inspect them. Upon the 
35 judgment in the action or proceeding becoming final, the 
36 court shall order the records sealed. 
37 (f) Any court order issued under this section to seal 
38 and destroy the records of a petitioner's case shall not 
39 apply to any records held by the Department of Motor 
40 Vehicles. 
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1 (g) Upon the determination by the Department ofC 2 Justice or a court that the petitioner qualifies for relief 
3 under this section, the arrest, conviction, and disposition 
4 of the petitioner shall be deemed not to have occurred, 
5 and the petitioner may answer accordingly any questions 
6 relating to their occurrence, except that the arrest, 
7 conviction, and disposition of the petitioner shall beC 	8 deemed to have occurred in regards to any questions 
9 relative to convictions for which records are held by the 

10 Department of Motor Vehicles. 
11 (h) Destruction of records pursuant to subdivision (a) 
12 shall be accomplished by permanent obliteration of all 
13 entries or notations upon such records pertaining to the 
14 arrest, conviction, and disposition of the petitioner, and 
15 the record shall be prepared again so that it appears that 
16 the arrest, conviction, and disposition never occurred. 
17 However, where (1), the only entries on the record 
18 pertain to the arrest, conviction, or disposition of the 
19 petitioner and (2) the record can be destroyed without 
20 necessarily effecting the destruction of other records,C 21 then the document constituting the record shall be 
22 physically destroyed. 
23 (i) The provisions of this section shall not apply to any 
24 misdemeanor conviction which is a registrable offense l 	 2~ under Section 290, or to any offense in which the fact of 
26 a previous conviction may be charged us an element of 
27 any new offense. 
28 SEC. 3. No appropriation is made and no 
29 reimbursement is required by this act pursuant to Section 
30 6 of· Article XIII B of the California Constitution or 
31 Section 2231 or 2234 of the Revenue and Taxation Code 
32 because the local agency or school district has the 
33 authority to levy service charges, fees, or assessments 
34 sufficient to pay for the program or level of service 

I l 35 mandated by this act. 
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The 	 Court: 
The petition for writ of habeas corpus and stay

ia denied. 

CLAY ROBBINS, Clerk 
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