IN THE SUPREME COURT

- “"”;‘,"

";h“the Matter of

ation of
ALLEN EUGENE REED

Wzi& of Habeas Corpus.

OF THE STATE OF CALIFORNIA

NO.

L NI N S W R N

PETITION FOR WRIT OF HABEAS G

- AND

APPLICATION FOR STAY

EXHIBITS

Loy Angel
Attorneys for Pe




W w1 m s AN

Gl R W W N NN NN N N NN e = =
O”.‘v()'!:«P-(A{\Jlm‘OCD(D\}O'%(II@»CANHO&OGO*JgS%(HANWO

Table of

Table of Authorities...

Petition

TABLE OF CONTENTS

Contents.. .t iiiovnovconeas

& # 5 & % T B 4 a % B oo @ 8 B

for Writ of Habeas Corpus....
INntrodUCtEloNe e e conosssssnses
Nature of ACEionN. cavevsveosss

.

*

.

*

.

» -

¢ -

.

.

»

-

-

.

.

.

Procedural Facts..... et et e e et e e
Uniformity of Decision and Uniform Application of Law...7

Request for Stay........:

*

*

.

-

.

*

.

-

-

LW id
.. Vi
el
R §
vaeld

QOI...I.B

-

Illegality of Restraint and Important Questions of Law.10
Offer of Proof for Evidentiary Hearing..........

Pfayer...............o....‘.....oa..‘.-..o

Verification..v.e o virsseansrsneonna

Memorandum of Points and Authorities....cs..

Proof of
EXHIBITS:

I. Introduction. ..o eesosecasenas

II.

In re Lynch Tripartite Analysis..
Nature of the Offense..vceeevsccan
Punishment for 647{(a) vis-a-vis

Cruel and Unusual Punishment..

.

.

L]

.

-

*

.

L]

*

-

.

*

.

s

Punishments for Other California Offenses.

Punishment for 647(a)

vis~a-vis

Punishment in Other Jurisdictions....ecee..

I1I. Effect on Employment:
Invasion of Privacy and
Cruel and Unusual Punishment.
IV. New Legislation........... ‘e

SerViC8aivervne.

3 & @ € % & ¥ % 0 6 4 W B B S S & 8

Az NOTICE OF REGISTRATION..

B: PEOPLE v. REED

(1980)
114 Cal.App.3d Supp.

1,

3

-

170 Cal.Rptr.

- 4 s e

+ s 8.

o a0

Further Evidence of

770

.

.

.

showing underlying facts of offense.......

C: MINUTE ORDER,

aApril 7,
Superior Court No. APHC 000 0985

1981

Petition for Writ of Habeas Corpus denied.

D: OBJECTIONS TO
SECTION 290 P.C.;

REGISTRATION PURSUANT TO
MOTION TO DECLARE

REGISTRATION UNCONSTITUTIONAL AS APPLIED;
REQUEST FOR EVIDENTIARY HEARING....vceeaeus

ii

-

-

.12
.14
.. 16
e 17
.17
+.18
.. 19
.+19

.20

l.22

.22
«+23
.25
..E-1

. .E~-6

«.E=7


http:Cal.App.3d

LOGO\QC&UI»&MN’H

IS I Y T N & T 7 S T S N S S O S v S v TN SR Y - SN VWY .\ SN SR oV S SV UV RSP AP UV e o
O DG N O D9 U R AN RO WM Mmoo O

Offef Of p{OOfb'00.0.'0..0.0...!l"‘...'t‘..‘g‘lz
Probation Report giving personal information.E-14

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF OBJECTION, MOTION AND
REQUEST RE: REGISTRATION UNDER P.C. §290.....E-39

I. Legal Precedent on Issue of
Constitutionality of P.C. §290
as Applied to P.C. §647(@)scussrsssseeeB-39

I1I1. The Injustice to Homosexual Males......E-40

ITI. Historical Changes in Level of
Judicial Scrutiny and Protection.......BE-42

Iv. The Regquirement to Register
18 AUEOMALELAC . s s veeanoennsonncnnnnsns . E~43

V. No Procedure Exists to Expunge
the Record of Registration.i..svivsvess .BE—44

vI. Denial of Bqual Protection..ieesvssees.BE=45
VII: Y‘1‘7}’.':)1atj..{)n Of Right tO Travel.-.......-.E—46
VIII. Denial of DU PrOCESS.ievasesececansecs.b=48

Registration as a Collateral
Disability Based Upcn an
Invalid Conclusive Presumption...... .«.E~48

Arbitrary and Irrational.......ceee....E=52

IX. Registration as Punishment.............E-55
X. Uniform Operation of Law..ecieveseea...B=56
XI. an Evidentiary Hearing is Necessary

to Determine if Registration is
Unconstitutional as Applied............E=58

XII. Conclusion .
getting forth evidence that the legal
community feels that registration for
647(a) offenses should be eliminated...E-58

Recommendations for Repeal of Section 290....E-61

Joint Legislative Committee for
Revision of the Penal Code..i.vvanavelE~61

City and County of San Francisco
Mental Health Advisory Board....... .. E~65

Amicus Curiae Brief submitted in
In re Anders (1980) 25 Cal.3d 414
on Cruel and Unusual Punishment....eececeessa  BE=74

TRIAL COURT DENIAL OF MOTION TO DECLARE
§290 PENAL CODE OUNCONSTITUTIONAL.......»......E-104

iid




(=B O RS % T T o

(R N NN NN N NN NN E M b b e R e e e
[AV I S & B Vo R B T« & T~ 7 T\ B SV B B Vo T S R S T R I O =)

33

STAY CORDER FROM APPELLATE DEPARTMENT
Superior Court Case No. CR A 18963...........E-105%

OPINION AND JUDGMENT OF APPELLATE DEPARTMENT
AFFIRMING TRIAL COURT'S DENIAL OF MOTION.....E-107

PETITION FOR REHEARING-APPELLATE DEPARTMENT..E-115%
QRDER DENYING REHEARING.QO.Q.I....Qcno.wtntilE“lz:L

TRIAL COURT ORDER REQUIRING
REGISTRATION BY APRIL 2, 1982....cecincnseans E-122

647(a) FILING GUIDELINES OF LOS ANGELES
DISTRICT ATTORNEY; 1980--' .Qa..-.......‘.....‘E-lz.a

PEQPLE v, WYATT

San Diego Superior Court
Appellate Department No. CR 50555
filed October 8, 1980

declaring §290 cruel and unusual as applied..E-124

WYATT, supra, SETTLED STATEMENT
gsetting forth facts of case....... srerrassae.BE=125

PEQPLE v. LYON

San Diego Superior Court
Appellats Department No. CR 53781
filed December 17, 1981

holding §2%0 is not cruel and unusual........ E-130

LYON, supra, ORDER DENYING REHEARING
AND GRANTING CERTIFICATION...¢.eeeseveancaseB=132

LYON, supra, DENIAL OF TRANSFER
Court of Appeal, Fourth Appellate District
Division One, Case No. 4 CRIM. 13823.....c0.. E-~13B

PEQOPLE v. RIPLEY

Los Angeles Superior Court
Appellate Department No. CR A 16440
£iled August 20, 1980

holding due process requires
evidentiary hearing.......... I o A ]

PEQPLE v. MENDOZA

Santa Barbara Superior Court

Appellate Department No., 132333

filed February 3, 1981

majority holding §290 constitutional;
dissent stating an evidentiary hearing is
necessary to determine cruel and unusual
punishment issue under In re Lynch....... «...E=-13B

MENDQZA, supra, ORDER DENYING
REHEARING AND CERTIFYING CASE TO
COURT OE‘ APPEAL"ll.‘.ODQQ.‘CQQOODICCQCC0.0COE-14D

s



© W =N ® A A N

LG AWM NN RN NN NN e

ASSEMRBRLY BILL NO. 2965
to modify Labor Code §432.7
introduced March 3, 16BZ..iatceececaans

ASSEMBLY RBILL NO. 2966
to modifv Labor Code §432.7 and
to add Penal Code §851.1Q

introduced March 3, 1982...cc i nencosass

POSTCAR DENTIAL OF PETITION
FOR WRIT OF HABEAS CORPUS
from Court of ApPeal.. et ssavscans

c.....BE-144

cees E-149

¢4IAQQE_153




State of Californic

DIVISION OF -RIMINAL IDENTIFICATION AND INVESTE:. /ION

P. O. Bax 1859, Sacramento 9, Calif. CH Ne
NOTICE OF REGISTRATION REQUIREMENT Local Now
. Pursuant to Sac. 290 Penul Code by which known ta ancfymg Oﬁcof
Lor o [ipesuncs Dep7 o 23707 Vhtere Br. Laeme e
NOTIFYING GFFICKR OR AGENT AooRrEss A /?/3,\ (

STATEMENT OF NOTIFYING OFFICER

~1Y~
{ cartify that on 3 go the belo d subject was informed of his duty fo register under the provisions of Secticn 290 Penal Code. Natification
DAT!
/ :ﬁ'- 5 forod v m\/
was predicated on the fact that on 3 V 2 subinct will be €1 F“’M an oA F . MAL ;‘90 @}‘T}

DA'II

- o LA el "
DISCHARGEDR, FAROLED, RELEASED, GRANTSED "&IAN‘M ABARAKLD O PROBATION D EABHARKKR.UPOM PAYMENT GF FINE, OR OTHRR CONDITION

FULL NAME OF Aé {,é?_ﬁ} G‘ u%m .Fc"e"f} o C e

PERSON NOCTIFIED:
TYME OR PRINT-—FIRST, MIDOLE, AND ST NAMES, INGLUBING ANY ALidSES KNOWN

Hair. &ﬁ}\) Eyes. —BE t\f Hlnghf 5 7 ight. / {S - b}: "‘L“e' Occupuiia& éﬂp:‘,pﬁ‘f{wm

of hlﬁh A Vﬁgbﬂ} Sccrs. 'a;oos, deformm«\m o /3&?" /45—3“ /A' SM"'S

éNOTIFYl_NG QFFICER: £ “ ‘ é“&.:;n{'. “ &
;‘; L /A/J,, ‘1‘;; }‘Y)M e -u@ff.@‘;wr?*

Dateof birth: Pl

B ERIFIE I S

STATEMENT OF PERSON' NOTIFIﬁD

el g fc"/’"{ R ffs;z.am Eéaéew; [/cgzs;"

I3 was urfasiad an.l under the nameof .. ...

:‘o‘\ﬂd o

" oAt

; rod o gff;ﬂ 77%—'“ Pﬁﬁmﬂi« t/ﬁz. ey §m—f@m‘ﬁ’5 S?'ﬂ»??éﬂ/ t/ﬁmmj -

E‘Y"-AND LOGATION OF JA(L, HOSPITAL, OR GTHER PLACE GF DETENTION
on.
P . T ORPENEE OR REASON FOR- c7n‘m BNT N ) oATE

cammgt:hd as !

paida ﬁM oi'ﬁu....“ Q__O‘ ami/oows 3 J-:tii o ' A a.Numb _1‘/ /' v
La? T (z - & S LONAME GF ?’;«-‘iﬁﬁ OF CONFINEMENT - é 1 (/

# b . ) o ploced uatil,

or y““ M ,”M’%’Mﬂ& CWAS G‘ﬂ WA' NOT . o PROBAT!ON QR PA”'—.‘ N " u“f,‘!’; i ) ;a*‘ ayn ™ " ;’: ~

Bl N P AL N I e L ETE T

< LTS TS 1

I S T e e 4 B ey T T

D

UPON MY DISCHARGE, PAROLE, OR RELEASE | ‘&i&?‘?c'ﬁssmé‘ ‘ /\ e i wer e
>CYetd 2591417' GLrASS g—o LS Al (/e}wwu f7
APARTMENT OR ROCM W STHELT ADDRESS crry COUNTY
Jd A e }/ s y7Um Relationshi F*‘?/gi('{_/_ N0

Resid - (ﬂ(/ i gg’xﬁ" @pﬁgs"}‘”?& ErsT il 5 /;4‘(_,

! understand that as a result of the above-described conviction snd/or commitment | am required to register immediately or within 30 days of coming into any other
ity or county of California under the provisions of Section 290 Penal Code with the chief of police of the city or the sherifft of the :oanfy, i# unincorporated arsa, in
which | reside or am tempororily domiciled for such langth of time. Upon changing my residence address ! understand thef | shail inform in wrn‘mg, wufirm 10 days, the
law enforcament agency with whom | last registered of my new residence address. | ACKNOWLSDGE RECEIPT OF A COPY OF THIS FORM.

L (Jf‘ {

Mame of nearsst ralative (or friend)

*
4

' }/ /(/: :;:: -{ﬁi{,ﬁ,;ﬁ&,

g
F!R&I‘ 7 MISRLL M\l’NAﬂi

SECTION 290 PENAL CODE IS PRINTED ON THE REVERSE bF THIS FORM

SIGNATURE OF PERSON NOTIFIED. ...

Original {orange) | to be sent to
Duplicate (mncry){ Division of Criminal ldentification and Investigation b E ™ ‘
i LT

Tripdicate {pink): for Notifying Officer

GQuadruplicate (white); for Perton Notified
Rolled Fingerprint

Cli-4 (REV. 1953} Right Index Finger of Person Natified

20830 798 10M D sro (if amputated, use next avoilable fingsr)


http:I!f.i!!!.lA
http:r'R()~.4T"'.nv

judgment rule by making possible separate
appeals from the judicial determinations on
the two counts of the second amended com-
plaint, but also insured that the two sppeals
would be taken in separate appeilate dis-
tricts. There is no authority for thus split~
ting a case in two.

[4] Real party’s assertion that should it
result that the two counts were to be tried
in different counties, the action would be
subject to coordination runs afoul of its
earlier assertion that the two counts raise
_separate and distinet issues. Coordination
is available only with respect to actions
involving common issues of law or fact
(See Code Civ.Proc., § 404.} In any event,
there i3 simply no authority for first split-
ting a case in two for purposes of appeal
and then reunifying it by coordination if it
turns out that the two halves are to be tried
in different counties, The argument is in-
ventive bul unpersussive.

Let a peremptory writ of mandate issue
to the Orange County Superior Court com-
manding it to vacate its orders severing
counts one and two of the second amended
- complaint and changing venue in the action
to Yolo County and to make and enter a
new order denying real party’s motion for
change of venue. Petitioners shall recover
their costs on this proceeding.

McDANIEL and MORRIS, JJ., concur.
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PEQOPLE, Plaintiff and Respondent,
Y.

Allen Eugene REED, Defendant
and Appeilant.

Crim. A. No. 18087,

Appellate Department, Superior Court,
Los Angeles County.

Oct. 31, 1980.

Defendant was convicted in the Munici-
pal Court for the Newhall Judicial District
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of Los Angeles County, Jack B. Clark, J., of
engaging in lewd conduct, and he appealed.
The Appellate Department of the Superior
Court, Sseta, J., held that: (1) the evidence
waa sufficient to sustain the conviction; (2)
defendant’s pmpo@ instruction did not
have to be given, in ‘that' the instructions
given correctly instructed jury and focused
ita aitention on defendant’s theory that
there was no one to be offended by his
conduct in the restroom; and (3) the verdict
form was sufficient, in that it made refer-
ence to the complaint

Affirmed.

1. Lewdness &>10

Evidence was sufficient to sustain de-
ferddant’s conviction of engaging in lewd
conduct for masturbating in 3 public rest-
room. West’s Ann.Pen.Code, § 647(a).

2. Criminal Law +=829(1)

While court must instruct on defend-
ant's theory of the case, duplicative instruc-
tions need not be given and court is not
required to give each instruction offered by
the parties, even if such instructions are
correct statements of the law, if it other-
wise instructs fully and fairly on each mate-
rial issue,

3. Criminal Law &=829(3)

In prosecution for engaging in lewd
conduct, proposed instruction by defendant
on his theory of the case did not have to be
given, in that the instructions given correct-
iy instructed jury and focused its intention
on defendant's theory that there was no one
to be offended by hia conduct in the rest-
room. West's Ann.Pen.Code, § 647(a).

4. Criminal Law =798%

‘In prosecution for engaging in lewd
conduct, verdict form was not deficient for
omitting element of the offense of the of-
fended person present, in that verdict form
contained phrase “guilty of the offense
charged,” and thus form sufficiently made
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PEOPLE v. REED el

Clte s, Super., 179 Cal.Rpr. 770

reference to the compiaint. West's Ann.
Pen.Code, § 647(a).

Thomas F. Coleman, Los Angeles, for de-
fendant and appeilant.

John XK. Van De Kamp, Dist. Atty.,, Don-
ald J. Kaplan and Dirk L. Hudson, Deputy
Dist. Attys., for plaintiff and respondent.

SAETA, Judge.

{1] Defendant was convicted of engag-
ing in lewd conduet in violation of Penal
Code section 647, subdivision {a) on the tes-
timony of an officer that he observed de-
fendant masturbating in a public restroom.
He attacks the sufficiency of that evidence
by attacking the proof on the element of
the offense articulated in Pryor v. Munics-
pal Court (1979} 25 Cal.3d 238, 158 Cal.Rptr.
230, 599 P2d 636 that a defendant must
know or reasonably should know that an-
other person is present who may be offend-
ed by his lewd acts, He highiights the
evidence that the officer, although offend-
ed, tried to give the appearance that he was
not offended by defendant's act. Defend-
ant also recounts the evidence that this was
an experienced vice officer, ostengibly hard-
ened to conduct such as defendant’s and
that defendant took some care to hide his
activities from the other persons who en-
tered the restroom while the officer was
observing him.

However, there was other evidence which
is sufficient to support the jury’s verdict.
The officer testified that defendant started
masturbating shortly after entering the
restroom and before any conversation with
the officer other than a salutation. [t can
reasonably be inferred f{rom this evidence
that defendant’s acts were performed be-
fore he could reasonably have ohserved that
the officer was not likely to be offended by
his conduct. Given the different reasomable
inferences that can be drawn from the evi-

1. Under a fact sitnation different than present-
ed by our record, i. e, one where 3 defendant
observes the other persons present and:as a
reasonable person believed that no one present
couid be offended by his conduct, this element
of Pryor. supra, may not be proved beyond a

EXHIBIT 2

dence, and viewing the whole record in the
light most [avorahble to the judgment, we
hold that the jury as the trier of {aet had
before it sufficient substantial svidence-
that is evidence which is reasonable, credi-
ble and of sblid value~that it could find the
defendant guilty beyond a reasonable
doubt. (People v. Johnsona (1980) 26 Cal.3d
557, 562, 162 Cal.Rptr. 431, 606 P.2d 738.)!

Defendant raises what he believez are
several instructional errors, again centered
on the element of the presence of one to be

offended. Besides giving the standard in.

struction (CALJIC No. 16.000/14) that the
People must prove all elements of the of-
fense beyond a reasonable doubt, the court
also instructed as follows:

“An act committed or an omission
made under an ignorznce or mistake of
fact which disproves any criminal -intent
i3 not a crime.

“Thus a person is not guilly of a crime

- if he commits an act or omits to act under
an honeat and reasonable belief in the
existence of certain {acts and circum-
stances which, if true, would make such
act or omission lawful.” (CALJIC No.
4.35.)

“Every person is guilty of violating Pe-
nal Code, section 6847(a), 2 misdemeanor,
who:

*1) With the specific intent to sexually
arouse, gratify, annoy or offend,

“2) Engages in conduct which involves
the touching of the genitals, in any public
place, or place open to the pubiic or ex-
posed to public view, and

“3) Knows or should know that there is
present a person who may be offended by
such conduct.” {CALJIC No. 16.400.)

“If you find that there was a single
onlooker to the alleged sexual conduct,
you must then determine whether the
defendant knew or should have known
that the onlooker might have been of-
fended by the conduct.

reasonable doubt. For example, if the only
occupant of the restroom is a vice officer who
initiates lewd conduct, a defendant may con-
vince a jury that his responding lewd acts could
not have offended the officer.

E3

il § 14 ou

EETIR




“In making such a determination, you
may consider the following factors, and
each of these factors, either alone or col-
lectively, if found to be true, may give
rise to a reasonable doubt as to whether 2
crime was committed:

“1) whether the onlooker acted in a

. sexuaily suggestive manner,

“2) whether the onjooker went out of
his way to view the conduct,

“3) whether it reasonably appeared to
the defendant that the oniooker was pur-

. suing him or was otherwise interested in
observing or participaling in some sexual

activity.” (Defendant's No. 5)

[2,3] Defendant claims that his pro-
posed instruction No. 7 should have been
given, as follows:

“If you find that the officer was actu-
ally offended by the conduct of the de-
fendant, but that he acted in a way so as
to reasonably appear to the defendant
that he would not be offended, then you
must find the defendant not guilty.”

[t is true, as defendant claims, relying on
People v. Sears (1970) 2 Cal3d 180, 190, 84
Cal.Rptr. T11, 465 P.2d 847, that the court
must instruct on defendant’s theory of the
case, but it is also true that duplicative
instructions need not be given and the court
is not required lo give each instruction of-
fered by the parties, even if such instruec-
tions are correct statements of the law, if it
otherwise instructs {ully and fairly on each
" material issue. {(People v. Cathey (1960)

170 CALIFORNIA REPORTER

186 Cal.App.2d 217, 221, 8 Cal.Rptr. 634.)
In our view, the instructions given, especial-
ly defendant’s No. 5, correctly instructed
the jury and focused its attention on the
defendant’s theory that there was no one to
be offended by his conduct in the restroom.
The People having the burden of proof un-
der CALJIC Nos. 16400 and 186.000/14 of
proving that someone may be offended, and
the court highlighting the factors which the
jury could consider in deciding if it was
reasonable that the defendant should know
that the officer may be offended, the court
fuily and fairly instructed the jury on this
element of the offense.

Similarly, defendant complains of the
court’s refusal to give defendant’s proposed
instruction No. § as follows:

“It is net the burden of the defendant
to prove that he was reasonable in believ-
ing that there was no onlooker present
who might have been offended. 1t is the

burden of the prosecution to prove be«

yond a reasonable doubt that there was
an onlooker and to prove beyond a rea.
sonable doubt that the defendant knew or
should have known that the onlooker
might be offended.”
This proposed instruction adds nothing to
those given by the court. {Penple v. Cath-
ey, supra.)
[4] Defendant also contends that the
verdict form signed by the jury foreman
was deficient. That form reads as follows:
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773

Clie as, Saper., 170 Cal.Rper. 773

Relying on People v. Small {1905} 1 Cal.
App. 320, 82 P. 87, which in turn relies on
People v. Tilley {1901) 135 Cal. 61, 67 P. 42,
defendant asserts that the handwritten por-
tions omit the element of the offense of the
offended ‘person present. Tilley is not per-
suasive for two reasona: (1) it has been
distinguished many times so that its author-
ity it not greai (People v. Bratis (19T7) 73
Cal.App.3d 751, 763, 141 Cal.Rptr. 45); and
(2} the verdict form in Tilley did not contain
the phrase, as our form does, “of the of-
fense charged.” It is sufficient if the ver.
dict makes reference to the complaint as
our verdict does. (People v. Reddick (1953)
176 Cal.App.2d 806, 320-821, 1 Cal.Rptr
767.) The handwritten portions of the ver-
dict can be ignored as surplusage. We are
not persuaded on the record presented in
this case that the jury, not having been
given the written jury instructions in the
jury room, was confused by the verdict
form. Although allowing the jury to read
the instructions is a commendable practice,
it i8 not yet required by law. We cannot
say that the verdict form confused the jury
as we assume that the jury followed the
instructions on “presence of one to be of-
fended” given orally by the judge.

The judgment is affirmed.

BIGELOW, Acting P. J., concurred.
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PEOPLE, Plaintiff and Respondent,
v.

Ronald D. BACHRACH, Defendant
and Appellant.

Cr. A. No. 17780.

Appellate Department,
Superior Court,
1os Angeles County.

Nov. 4, 1980.

Defendant was convicted in the Munici-

pal Court for the Los Angeles Judicial Dis.

EXHIBIT 3

wict of Los Angeles County, Michae! T.
Bauer, J,, of violating municipal code provi-
sions, and he appealed. The Appellate De-
partment of the Superiv: Court, Tbanez, P.
J., held that: (1) offe.nges with which de-
fendant was charged, violations of munici-
pal code provisions relating to public safety
and f{ire prevention as applied to muitiple
residents’ apsrtments, were against publie
heaith and safety and against the public
welfare and, as such, did not require proof
of intent nor of criminal negligence, but
were governed by rules of striet liability;
{2) due process did not require that notice
be an element of offense when doctrine of
strict liability applied; (3) jury was not
incorrectly instructed as to offense of fail-
ure to provide garbage bins with heat-acti-
vated closing devices; (4) ordinance which
was subject of prosecution was not void for
vagueness; and (5) probation and fine im-
posed on defendant were neither shocking
to conscience nor offensive to any funda-
mental notion of human dignity.

Affirmed.

1. Municipal Corporations &640

Offenses with which' defendant was
charged, violations of municipal code provi-
sions relating to public safety and fire pre.
vention as applied to muitiple residents’
apartments, were against the public health
and safety and against the public weifare
and, as such, did not require proof of intent
nor of criminal negligence, but were gov-
erned by rules of strict liability.

2. Statotes &==241(2)

Whether a’ legislative body intended
doctrine of strict lidbility to apply to a
given statute is determined by subject mat-

,ter, language, and evil sought to be pre-

vented.

3. Municipal Corporations 9643

Though defendant was correct ingnot-
ing that striet liability offenses resulted in
light sentences and did little damage to

4
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Q C) DEPT.

Date Apzil 07, 1981 SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES ~
C ULWELLING , Deputy Clerk

HONORABLEPHILEP M. 3SAoTA JUDGE i
AONE Deputy Sheriff | HONx . Reporter
1. {Parties and counsel checked if present)
APHC 000 095 chnse: for -
In the matter of the application of Flonnf RECEIVEDATY 8 1381

THOMAS '« COLEMAT ‘
Counsel for

on behal.t oéﬁ S Defendant

T™e petition for wrii of habsas corpus was filsd July 22, 15380.

tn July 25, 1980, mling was defared pending the disposition of
the case of Psople vs., Reed , CRA 18087, with the Sheriff, Probation

Department and Hunleipal Court of the Hewhall Judliecial Tiatrist
being restrained from enforeing reglstration of defendant Reed

under Penal Code Zaction 290. The iesed appeal was deecided by an
affirmance in an opinion and judgmant fllsd Cetober 31, 1984Q.

" The matiters raised by tha petition of habeas corpus havs besen
considered and the writ i3 denisd, Most of the arguments raised
by the petition should be addresaed $to the legislature, not the
courts., T™he justisiabls arguments are met bi' Peopls vs. Mills (1978)
gl CA gd(l‘?l snd Peopls vs. Rodriguez (1976) 53 CA 3d Supps 1,
upp. di sapproved on other zrounds in Pryor ve. ifunicipal Court
(1979} 25 C 34 238, 257, = 13?1:a

All restraints on the snforcement of the regiatration
requirement ars hereby vacataed.

A copy of this mimute order i3 transmitted to all parties as follows:

| THOMAS P. COLIMAR DISTRICT ATIORNEY
1800 H. Highland Ave, 849 So. Broadway
Suite 106 11th Floor

Los Angsles, Ca. 30028 Los Angeles, Ca. 9001l

HOHORABLZE JACKX B. GCLARBRX
Hewhall Municipal Court
23747 Y. Valanaeia Blwd,
Yalencia, Ca. 91355

MINUTES ENTERED
E?{H%gﬂ- ; DEPT. }’g ’ 4--7-8I
- COUNTY CLERK

TEM&LD2 1/79 MINUTE ORDER £ -‘ Bs
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THOMAS F. COLEMAN

UNCONSTITUTIONAL AS APPLIED;
REQUEST FOR EVIDENTIARY HEARING

1800 N. Highland
' Los Angeles, CA 90028
| (213) 464-6669
|
;Attorney for Defendant
|
|
! MUNICIPAL COURT OF THE NEWHALL JUDICIAL DISTRICT
; COUNTY OF LOS ANGELES, STATE OF CALIFORNIA
| PEOPLE OF THE STATE OF CALIFORNIA, )
| ~ plaintiff, ; No. M-9186
[ ‘ ) OBJECTION TO REGISTRATION
| ) PURSUANT TO SECTION 290 P.C.;
| ALLEN EUGENE REED, ) MOTION TO DECLARE REGISTRATION
i )
)

Defendant.

1. On March 14, 1980 the defendant was convicted of a

lwviolation of subdivision (a) of Section 647 P.C.
' 2. The Court, having read and considered a probation
i report in this matter (see Exhibit A) sentenced the defendant

ito serve 3 years formal probation, with a condition of probation
! that he "obey all laws" and a further condition that he obey all
;rules and requlations of the probation officer,

3. After having been sentenced and while still present in
| the courtroom, defendant was required by the bailiff to read and
isign a "Notice of Registration Requirement Pursuant to Section
1290 P.C." (see Exhibit B).

f 4. Defendant then £filed a Notice of Appeal £from the
éJudgment of Conviction on March 14, 1980.

; 5. On March 24, 1980, defendant was given written instructions
'by his probation officer to "register per 290 P.C. at Hall of

| Justice, 211 W. Temple St. L.A." (see Exhibit C).

6. On March 27, 1980, the Court entered an order staying

¢ execution of sentence pending the appeal from the conviction.

7. On October 31, 1980 the Appellate Department filed an

BHBTD £-7
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Opinion and Judgment affirming the judgment of conviction. (see
People v, Reed (1980) 170 Cal.Rptr. 770). That appeal d4id not

involve the issue of the constitutionality of the registration
requirement (Section 290 P.C.} as applied to this defendant or
as applied to 647(a) cases generally. ¥t did.not involve any
issues concerning conditions of probat&dn which require such
registration.

8. On April 16, 13981 the Clerk of this Court sent notice
to defendant that there would be a hearing on "condition of
probation re: duty to register under provisions of Section 290

il Penal Code" on May 1, 1981 at 9:30 a.m. in Division I of this

Court.
9, This hearing on May 1, 1981 will be the first. time the

tdefendant has been before a judge of the Municipal Court on the

issue of registration.
10. Defendant objects to registration as applied to him as

| being unconstitutional. i

GROUNDS FOR OBJECTION

11. Registration of this defendant, taking into consideration

| the fact that he has no prior criminal record, the facts underlying
~this conviction, the fact that one year has paséed since his '
| original conviction and there have been no further brushes with the

law, the defendant's persocnal history, theunlikelihood that the
defendant would repeat this type of offense in the future,'and the
fact that registration would not be helpful to the police in

''enforcing the lewd conduct statute against the defendant in the
i future or in deterring future criminal activity of this nature,

would constitute a violation of due process of law under the state
and federal constitutions.
12, Requiring this defendant to register as a sex offender,

| without first affording him an opportunity to demonstrate at a

hearing that he is not likely to repeat a similar offense in the

: futdre, that he is not in need of constant police surveillance,
1 that registration would not subject him to constant police
isurveillance, and that registration does not aid the police in

2= £-§
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deterring or apprehending lewd conduct vioiators (as opposed to

other sex crimes where it is helpful, e.g., indecent exposure,
child molestation, rape, where identity of the offender is often
not known by the private citizen victim) constitutes a viclation

i of due process of law. Insofar as Secxion;290'P.C. requires such a
defendant to automatically register without affording an evidentiary
hearing to persons convicted of 647(a) P.C., it creates an
unconstitutional conclusive presumption.

| 13. Registration for persons convicted of Section 647(a) P.C.
||constitutes a violation of equal protection of the law under the
state and federal constitutions in that persons committing similar
or identical conduct for money or other consideration and who are
convicted under Section 647 (b) P.C. do not suffer the disability

| of registration under Section 290 P.C.

14. The uneven and selective application of registration

for persons convicted of 647(a) P.C. vioclates Article IV, Section
16 of the State Constitution which requires that all laws of a
|general nature shall be uniform in operation. The Court in

1Newhall requires registration for all persons convicted of a
%violation of 647(a) P.C., while courts in other parts of Los.Angeles
1County {({e.g., Long Beach Municipal Court) do not require such
fregistration. '

ﬂ 15. Taking into consideration the facts underlying this
|.conviction (adult behavior, plainclothes officer as the only
observer), that defendant has no prior criminal record, unlikelihood
iithat defendant will commit a similar offense in the future, Article
iI, Section 1 of the California Constitution (right to privacy)

will be violated if this defendant is required to register as a

| sex offender, without a compelling state interest.

; l6. Taking into consideration the facts mentioned in paragraph
315, requiring this defendant to register as a sex offender will
%violate his right to intrastate travel, without a compelling state
%interest.

! 17. Imposition of registration as a sex offender on this
defendant, taking into consideration defendant's background and the

blifacts of the case, constituted cruel or unusual punishment. (see

| Exhibit D as an examplé of how this principle has been applied.}

. - EF
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| does not give the right to interpose reasonable and legitimate

| received and argument heard regarding the constitutional validity
of section 290 as applied to defendant'’s particular case is error.

fdue process to deny such a hearing to the defendant, but it

i| opportunity for such an evidentiary hearing. (This Court is

itcase of People v. Ripley, supra, attached as Exhibit E, not for

| its precedential value but rather on the issue of equal protection
i just raised).

W7/

5 (/17

1777

REQUEST FOR EVIDENTIARY HEARING

17. Since the defendant is objecting to registration as being
unconstitutional as applied to him (taking certain facts into
consideration as mentioned above), defendant iéquests that this
Court afford him an evidentiary hearing at which he may offer
evidence to establish the points raised above. The Court could
then rule as to whether registration would be unconstitution i
as applied to defendant in this factual context. This type of an
evidentiary hearing would then create an adequate record for any
appellate review of any rulings of this Court on those constitutiona]
issues.

18. '"Due process requires that a party sought to be affected
by a proceeding shall have a right to raise such issues or set up‘
any defense which he may have in the cause . . . A hearing which

defenses cannot constitute due process of law . . . " 16A Am.Jur.24,

section 843.
19. A judge's denial of a hearing at which evidence could bhe

(see People v. Ripley, Apprellate Department of the Los Angeles

Superior Court, CR A 16440, Opinion and Judgment filed August 20,
1980). _
20, It would not only constitute a violation of procedural

would also constitute a violation of equal protection of the law,
in that other defendants (i.e. Jay Ripley) were afforded an

requested to take judicial notice of the Opinion and Judgment in the
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following evidence:

. registration Of persons convicted of 647(a) does not assist

OFFER OF PROOF

21. At the evidentiary hearing, defendant would offer the

a) defendant's personal historyfas'étated in the
probation report filed in this Court on March 10, 1980;

b} defendant has no prior criminal history or record
other than for this case;

c) defendant has no arrests or criminal record in the
past year, i.e., in the year following his conviction;

d) 3udicial notice of the facts underlying this
conviction;

e) psychiatric testimony that it is unlikely that the
defendant would commit another viclation of the lewd conduct
law in the future;

£) testimony by police and sheriff officials that

the police in apprehending violators cf the lewd conduct law
in that virtually all persons arrested for such an offense
are arrested at the scene of the crime by an undercover vice
(although registration of persons convicted of indecent
exposure, child molestation, and rape usually assist the
police in apprehending suspects because the defendant is not
arrested at the scene of the crime, the victims of these -~
offenses are privaté citizens, and that registration photographs
can assist the victim in helping the police identify and
locate the suspect).

g} statistics to show that most persons prosecuted for
647 (a) do not repeat that offense;

h) expert testimony to show that most 647 (a) cases
involve only adults and not children and only a plainclothes
vice officer as the sole observer of the lewd conduct;

i} the registration requirement of Section 290, as
applied to 647(a) offenses, is being enforced in a manner
that violates Article IV, Section 16, in that it is not being
uniformly applied by the courts and prosecutors in

E-I2
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different judicial districts throughout Los Angeles County.

Dated: May 1, 1981
Respe

THOMAS F. COLEMAN

E-13
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i NEWHALL JUDICIAL DISTRICT
MUNICIPAL COURT OF NE\.\/%&DWCK K. onLricH)igae€iAL DISTRICT

COUNTY OF LOS ANGELES, STATE OF CALIFORNIA
PROBATION OFFICER’S REPORT

REPCRT SEQUENCE NO. 1
HE PEOPLE OF THE STATE OF CALIFORNIA, DIV, ATTY. :

JUDGE
Plaintiff N | COLEMAN CLARX
. vs. HEARING C.l. NO. COURT CAaskd O,
‘ 2-14-80 A06529290 M-9185
ALLEN EUGENE REED _Z RalacPAr o)
Defendant MC MILLEN ESFV=VAL
TRUE MNAME ADLKHESS PROB. NO.
R—821838
SAME 26404 BENTGRASS WAY,
SAUCUS, CA. 91350
IHMANGED iTH THE CHIMES] OF
647(A) P.C. (LEWD CONDUCT)
SINVICTED OF THE CRIMI(I) OF : 3Y (P:.b_‘u. DFEYS N s
COUMT JL=Y) |'THIS CAuE
647(A) P.C. (LEWD CONDUCT) JURY MONE
D Pra-conviction invest. (131.3 C.C.P.) D Drug Diversion invest. (1000.1(2) P.C.)
IMPAMIOM CALES

RQISPOSITIONS

PIONAL HISTORY

_: CIRTHOATE HACE FORMAL EODUCATION AGE LEFT Surioon

52 3-5-28 . |CAUCASIAN COLLEGE GRADUATE Ll o
TARITAL STATUS HOME INCLUDES ) ) NG.OF DESENDLINTS
DIVORCED J il MAYTUM NOMNE i
NCCUPATION INCOME PER MONTH WHENRE EMPLOYED . hl

SR. APPLICATIONS 8SPEC. $1 ,290.CGROSS | MONROE, CANOGA PARK

TEALTH CAMSZ TS STATE CAME TO COUMTY BRANGH MILITARY SERVICE KIND OF DISCHARGE

<002 1978 1973 U.S.A,F. HOMORADLE o
£S SUSPLIED BY

1 (AS SUPPLIED BY DEFENDANT.)

2 _ DEFENDANT IS THE YQUMGER CF TwWO BQYS BORN TO .

3 GEORGE AND LAURA (S CHME'DFR) REED IN DRAVOSSBURG, PENNSYLVANIA,
4 HIS FATHER COMMITTED SUICICE IN 1938 WHEN DEFENDANT WAS TEN

S YEARS UF AGE., DEFeNDANT WAS THEMN RAISED 8Y HIS MOTHER N

K]

fo)]

DRAVOSZLURG UNTIL HE WAS TWaNTY.

~d

DEFEMDAMNT GRADUATED FRCOM MC KEEZSPORT HiGH SCHOOL
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76C692G -~ pa§3 CA ~ 11/76 | EXH!EH' D

£

IN MC KEESPORT, PENNSYLVAMIA IN 1946, ULATER IN LIFE,’
HE FURTHERED H!S EDUCATION AND GRADUATED FROM THE
UNIVERSITY £ 7 NEBRASKA IN OMAHA IN 1970 WITH A
BACHELOR OF GENERAL STUDIES DEGREE. BETWEEN 1971 AND
1972 HE COMPLETED TWENTY TO THIRTY UNITS TOWARD HIS
MASTERS IN BUSINESS ADMIMNISTRATION DEGREE AT
CREIGHTON UNIVERSITY IN OMAHA.
DEFENDANT ENTERED THE UNITED STATES A{R FORCE
MAY 1, 1948 AND RETIRED FROM SERVICE AS A SENIOR MASTER
SERGEANT JUME %0, 1969, HE INDICATES THAT HE WAS It KOREA
DURING THE KOREAN WAR FROM JUNE TO NOVEMBER 1950.
FOLLOWING DEFENDANT'S RETIREMENT FROM THE
AIR FORCE, HE ATTEMDED SCHOOL THROUGH 1972. FROM 1972
TO 1976 HE WAS A BRANCH MANAGER FOR BOOKKEEPERS BUSINESS SERVICE
IN HOUSTON, TEXAS. HE LEFT THIS JOB TO ACCEPT EMPLOYMENT WITH
HIS PRESENT EMPLOYER, MOSROE, THE CALCULATOR éompANY l&
HOUSTON, TEXAS. HE |S PRESENTLY EMPLOYED AS SENIOR APPLICATIONS
SPECIALIST EARNING $1,259.00 GROSS PER MONTH. 1IN JULY OF 1973
‘HE WAS MOVED BY HIS EMPLOYER FROM NEW ORLEANS, LOUISIAMA TO
LOS ANGELES. HE'IS PRESENTLY WORKING QUT OF THEIR OFF.ICES AT

8020 DEERING AVEMNUE, CANOGA PARK, DEFENDANT'S [INCOME IS

SUPPLEMENTED BY HIS MILITARY RETIREMENT OF $717.00 PER MONTH.
DEFENUANT MARRIED ALICE THELMA RAY, NOW 52,

E-IS
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JUNE 15, 1950 IN PITTSBURG, PENNSYLVANIA, THEY WERE
SEPARATED IN 1971, DEFENDANT STATES, BECAUSE THEY HAD
PROBLEMS GETTING ALONG BECAUSE HZ WAS A HOMOSEXUAL.
THE DIVORCE WAS FINAL IN 1974, THREE CHILDREN HAVE
RESULTED FROM THIS UNION, A BOY AND TWO GIRLS NOW
RANGING IN AGE FROM 24 TO 28 YEARS,

FOR THE LAST TEN YEARS, DEFENDANT HAS BEEN

LIVING IN A HOMOSEXUAL RELATIONSHIP WITH JIM MAYTUM, NOW

30. SINCE SHORTLY AFTER HIS ARREST IN THE PRESENT OFFEMNSE,

IN APRIL, 1979, DEFENDANT AND HIS YLOVER" HAVE BEEN

LIVING AT THE ADDRESS OF RECORD, A TWO-BEDROOM MOBILE

HOME VALUED AT $44,000.00. THEY EACH PAY ONE HALF OF TIE

$650.00 MORTGAGE PAYMENT AND PRESENTLY OWE A BALANCE OF

$43,000.00. HE HAS A 1979 DATSUN 310 AUTOMOBILE VALUED

AT £6,200.00 ON WHICH HE PAYS $166.00 A MONTH. HIS

BALANCE IS PRESENTLY $5,500.00. HE HAS OTHER VARIOUS

DEBTS TOTALLING APPROXIMATELY $13,000.00 ON WHICH HE PAYS

OVER $500.00 A MONTH. HE HAS APPROXIMATELY $200.00 IN

BONDS AND ALSO OWNS TWO VACANT LOTS IN OCEANSPRINGS, MiSSISSIPP]

WITH A TOTAL VALUE OF 55,000.00. ‘ |
DEFENDANT [INDICATES HE 1S IN FAIR HEALTH AT THE

PRESENT TIME. HE HAD ENCEPHALITIS IN 1950 AND 1951 AND HAS

2 ALSO SUFFERED FROM HERNIAS, N 1954 AND 1965 AND AGAIN IM 1974
-%- ’

76C632G - PROB 5A — 11/78 EYH!E!T D
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r HE UNDERWENT MAJOR SURGERY ON HI3 FEET,
2 DEFENDANT 18 OF THE CHRISTIAN SCIENCE FAITH

3 AND ATTENDS CHURCH OMCE OR TWICE A MONTH.

4 SUBSTAMCE USE:

5 DEFENDANT DENIES ANMY INVOULVEMENT WITH THE
6 USE OF CONTROLLED SUBSTANCES. HIS USE OF ALCOHOLIC

7 BEVERAGES 18 LIGHT STATING THAT HE ORINKS ONLY UP TO TWO
8 BEERS A WZEK AND AM OCCASIOMNAL GLASS OF WINE WITH DINNER.
9 ARREST RECORD:

10 SOURCES OF IMFORMAT{OMN:

0
1 Cl1  (1-30-80), FBI (2-13-80), LACO,
PROBATION INOEX, DEFENDANT,

12

13 ALL OF THE ABOVE REVEAL NO PRIOR' ARREST HISTORY,
14 PRESENT OFFENSE: ' |
15 DEFENDANT WAS ARRESTED BY OFF|CERS OF THE
16 LOS ANGELES COUNTY SHERIFF'S DEPARTMENT APRIL 10, 1979 AT
17 11:00 PM AT THE GAVIN PASS REST STOP OFF OF INTERSTATE 5
Fan V1i:AT e :
18 PRESYBEDYN SECTION 647(A) PENAL CODE (DISORDERLY COMDUCT--LEWD).
19 THIS OFFEMSE WAS FILED UNDER THE PRESENT INFORMATION AND, AFTER
20 A NUMBER OF CONTIMUANCES, OEFENDANT WAS FOUND GUILTY OF THE
2 OFFENSE AS CHARGED BY JURY TRIAL ON JANUARY 23, 1980. THE
22 MATTER WAS THEN CONTINUED TO THE INSTANT DATE FOR PROSATION
2 AND SENTENCE HEARING,

g,
L
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| ACCORDING TO THE ARREST REPORT, THE
CIRCUMSTANCES OF THIS OFFENSE APPEAR TO BE AS FOLLOWS:
AS A RESULT OF COMPLAINTS THAT MALES WERE
COMMITTING LEWD ACTS IM THE MEN'S PUBLIC RESTROOM AT THE
GAVIN PASS REST AREA, AN INVESTIGATION WAS CONDUCTED BY
DEPUTIES FROM THE SHERIFF'S VICE BUREAU., APPROXIMATELY
TEN MINUTES AFTER DEPUTY GARCIA ENTERED THE RESTROOM,
THE DEFENDANT ENTERED AMD OCCUPIED THE URINAL ADJACENT
TO WHERE DEPUTY GARCIA WAS. DEFENDANT IMMEDIATELY BEGAN
MASTURBATING H1S ERECT PENIS. DZIFENDAMT AND THE DEPUTY
THEN HAD A SHORT CONVERSATION REGARDING THE WEATHER AND
DESTINATION OF TRAVEL. DURING THIS CONVERSATION,
DEFENDANT CONTINUED TO MASTURBATE. A SHORT TIME LATER,
DEFENDANT TURNED TOWARD THE DEPUTY WHILE CONTINUING TO
MASTURBATE AND ASKED, "YOU WANT TO MESS ARQUNDZ™"
DEPUTY GARCIA REPLIED, “WHAT DO YOU MEAN?" DEFENDANT
STATED, "YOU WANT TO GO DOWN ON ME?" THE DEPUTY REPLIED,
WSOMEONE'S IN THE TOILET STALL." DEFENDANT THEN WALKED
OVER TO AND LOOKED INTO THE TOILET STALL AND SAID,
"NO ONE 1S IN HERE,.%E CAN GO IN HERE." THE DEPUTY
STATED, "I'LL CHECK AND SEE IF IT 1S CLEAR." DEPUTY GARCIA
THEM EXITED THE LOCATION AND GAVE APRE-ARRANGED SIGNAL TO
DEPUTY MANSKIR WHO THED REGPONDED TO THE LOCATION. THZ
-5~

7803926 -~ PR;B 5A — 11/76 EXH!Q]T D
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DEPUTIES IDENTIFIED THEMSELVES TO THE DEFENDANT AND

"PLACED H!M UNDER ARREST,

DEFENDANT'S STATEMENT:

DEFEMDANT SUBMITTED THE ATTACHED TwO
PAGE TYPEWRITTEM LETTER IN WHICH HE DISCUSSES IN
DETAILS THE CIRCUMSTANCES OF THE PRESENT OFFENSE. IN
HIS WRITTEN AND ORAL STATEMENTS, DEFENDANT REPORTS THAT
HE HAD GONE OUT FOR A DRIVE BECAUSE HIS M"LOVER" HAD GONE
OUT WITH OTHER FRIENDS THAT NIGHT. THEY WERE LIVING IN
SEPULVEDA AT THE TIME BUT WERE IN THE PROCESS OF MOVING
OUT TO THE1R PRESENT RESIDENCE [N SAUGUS, HE DOES NbT
REMEMBER HOW FAR UP [INTERSTATE 5 HE WENT BEFORE TURNING
AROUMD, CUT HE WAS ON HIS WAY HOME WHEN HE STOPPED AT THE
GAVIN PASS REST AREA TO USE THE FACILITIES, FROM THE
MOMENT HE ENTERED THE RESTROOM, THE UNDERCOVER OFFICER
"NEVER TOOK HIS EYES OFF MY PENIS." DEFENDANT DENIES
ANY [INTENTIONS OF DOING ANYTHIMG WITH THE OFFICER¥STATING
THAT THE CFFICER VAS "COMING ON TOO STRONG." HOWEVER,
HE DOES ADMIT THAT HIS PENIS BECAME ERECT AS A RESULT OF
THE OFFICER'S STARING AT HIM AND, "...1 DID!'MASTUR3ATE!
FOUR OR FIVE éTRéKES...." HE WAS TRYING TO LEAVE THE
RESTROOM, AMD, IN FACT, DID LEAVE THE RESTROOM BEFORE
BEING ARRESTED.
e

75C692G ~ PROB 5A ‘- 11/78 EXH&BH' U
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DEFENDANT ADMITS THAT HE 1S A HOMOSEXUAL

2 AND FEELS THAT BECAUSE OF TH!S FACT, "...THE JURY COULD

3 NOT ACCEPT ANYTHING | SAID UNDER OATH AS THE TRUTH." |

4 HE FIRST REALIZED THAT HE WAS A HOMOSEXUAL WHEN HE WAS

5 IN HIGH SCHOOL BUT DID NOT HAVE HIs FIRST EXPERIENCE UNTIL
6 AFTER HIGH SCHCOL.

7 INTERESTED PARTIES:

DEFENDANT SUBMITTED THE ATTACHED CHARACTER

9 REFERENCE LETTERS FROM RICHARD EUGENE MILLER, CRAIG M, JAMIESON

10 (SALES MANAGER AT DEFENDANT'S WORK), AND FR. THOMAS MEYER, O. CAAM,
N DIRECTOR OF PASTORAL CARE AT HOLY CROSS HOSPITAL IN MISSION HILLS.
12 THESE LETTERS ALL SPEAK FAVORABLY OF THE DEFENDANT AND ARE

13 ATTACHED FOR THE CONSIDERATION OF THE COURT.

14

PROBATION OFFICER ALSO SPOKE WITH JIM MAYTUM,

15 DEFENDANT'S "LOVER". HE 1S CONYINCED THAT THE CEFENDANT .15 .
16 INNOCENT OF ANY WRONGDOING. HE FEELS THAT THE ALLEGATIONS
17 PRESENTED AGAINST HIM ARE TOTALLY OUT OF CONTEXT FOR HIS

18

19

= NTYPE, M

= EVALUATION:

23

-7
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BEHAVIOR, DEFENDANT IS TOO TIiMID TO ENGAGE IN ACTIVITY LIKE

2 HE ALSO KNOWS THAT "OFFICER GARCIA IS NOT THE DEFENDANT'S

FENDANT 1S AN ADMITTED HOMCSEXUAL WITH

EXHIBIT D

THIS, FURTHER HE KNOWS THAT THE DEFENDANT WOULD NOT LIE TO HI.

E-2o


http:TRUTH.1f

10

12
13
14
15
16
17
18
19
20

2

7576825

NO PRIOR ARREST HISTORY. ALTHOUGH HE DENIES SOLICITING THE
UNDERCOVER OFFICER, HE DOES ADMIT IN HIS WRITTEN STATEMENT
THAT HE BRIEFLY MASTURBATED HIMSELF WHILE STANDING AT THE
URINAL. ALTHOUGH THE DEFENDANT MAY NOT POSE A GREAT

THREAT TO THE COMMUNITY BASED UPON HIS ARREST RECORD, IT

IS FELT THAT HE SHOULD BE SUPERVISED BY THE PROSAT!ION
DEPARTMENT AMD ORDERED TO PAY A SUITABLE FINE. HE 1S, OF
COURSE, AWARE OF THE REQUIREMENT TO REGISTER AS A SEX
OFFENDER PURSUANT TO SECTION 290 OF THE PENAL CODS. THE
FOLLOWING RECOMMENDATION |S THEREFORE RESPECTFULLY SUBMITTED.

RECOMMENDAT | ON:

, ' IT 1S RECOMMENDED THAT THE COURT FIND THAT
THIS OFFENSE |S MOT A VIOLENT CRIME RESULTING IN INJURY GR
DEATH TO THE VICTIM; THAT THE DEFENDANT 1S, THEREFORE,
SUBJECT TO A $5.00 PENALTY ASSESSMENT FOR EACH CONVICTION
OF A MISDEMEANOR TO BE PAID THROUGH THE PROBATION OFF|CER Td
BE REMITTED TO THE STATE [NDEMNITY FUND PURSUANT TO

B

- - EXHIBITD
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SECTION 13967 GOVERNMENT CODE; THAT PROBATION BE GRANTED
FOR A PERIOD OF THIRTY-SIX MONTHS AS PER THE ATTACHED
MEMORANDUM.

RESPECTFULLY SUBMITTED,

KENNETH F. FARE, ACTING
CHIEF PROBATION OFFICER

BY ,

J. TA CLEN, CEPUTY

EASY NANDO VALLEY AREA OFF [CE-VALENCIA

TE 984-0610

READ AND APPROVED | HAVE READ AND CONSIDERED
. THE FOREGOING REPORT OF THE

\\f\ ~ - | PROBATION OFF ICER.
’ <

W. C. MARTIN, SOPO
TRANSCRIBED: 3=6-80/4:25PM

(DICTATED: 3-5-80) —_—
JGM:GB (&) JUDGE
-0
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: HOMROE Mor-oe, The Calculatsr Comeany
Litton 802C Deenng Ave, Cancga Pare, Cal!. 81207 207 g28.000

Feb. 7, 1980

Probation Officer
14414 Delano Street,
Van Nuys, Ca. 91401 v

Dear Sir, ,

As per your request, Allen Reed has asked me to write you this
letter regarding his employment with lonroe, the Calculator Co..

I personally have know Al on both a social and professional
basis for about a year and a half now, ever since his transfer
to our office from our MNew Orleans branch. Al came to us from
that office under very hiqh recormendations and has since per-
formed far beyond our expectations.

As an applications specialist, Al plavsg a very integral part

in our business and in the opinion of myself, our custorers,
"and the hundreds of cother employvees of our companvwvho he cores
in contact with, he isHghly efficient, trustworthy, ancd honect.
As the senior application specialist for the Pacific Region
offices, Al is responsible for all work in proaress as vell as
handling special projects, yet despite his heavy work load he

is always happy to help in any phase of our business that he
may be able to.

I have been aware of Al's lifestyle for approximately one year
novw. ¥When Al first told me that he was gay I was very surpriscd
to say the least, as nothing had led me to suspect even that
possibility. Before mecting AL I, like many others, had ny own
preconceived beliefs concerning the morality, desireability,
etc. of gay people, however, Al has consistently proved ny
previous theoughts to have bheen wrong.

In short I have, the Kighest respect for ARl as both a friend

and as a co-worker and I hope that this letter will help vou
in making your necessary recormendations.

Sinceregly
éﬁ; A

EXHBITD

¢ M. Jamieseon .
s lanager
-oe, the Calculator Co.
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February 6th, 1§
To Whom it may concern;
Probation Officer,

I am writing this letter for Allen Reed who is to see you
on Monday February 11th. I have known Allen for a couple of
years now, since he moved to Colifornia. Socially we have gonae
out together and 1 have had dinner 2zt his home a number of times.

Needless to say I was very shocked when the whole incident
came about and even more shocked when I heard the results of the
trial. I sometimes wonder where justice really begins for the
innocent person. Because we sure know quite well how the real
criminal is protected by the law. God must be totally confused
with our laws, justice and moral acts. But when a person whon

I feel is a good person like Al, is totally exposed to embarrasneant

by the law, then I am truly distrubed with our justice system.

During the time of our asscociatinn and friendship which I
highly cherish, I have never known Al to deliberately hurt anyone.
I have always known Allen to be a vary friendly and honest person,
who likes good times and things, but does not interfer into other
peoples affidrs. This present situation has madz Al becoune
very tense and really withdrawn from friends. It is changing
Al into an entirely different person. Al 1s not oneg toc zo around
breaking laws and if you 108k a2t his ocutstanding military record
even you would come to the same conclusion that Allen is a
good man.

I really fecl that with all the jood that Allen has done
for our country, that we in turn can help him and not allow Hin
to be unjustly persecuted at this time. I certainly hope aad
pray that you as his probation officer will feel the same way and
ask the judge to dismiss a2ll charges.

Thank you for taking the time to read this letter and I
will pray that God guides you in your decision.

) » i

- .

incercl y yours,
k/ )
@ (\ “f?‘fr@ \,g«. [” /’Lfflv.

\ﬁh hc;er,p .Cary.
LlPQCL of Pa tifal Care
FXH!BXT 0
15031 Rinaidi Sire o HiLsion Hil's » Califoraia 91345 o [213] 3465.3051

[EN)
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home,

On entering the uen's rest

Garcia, standing at tnv urinal about a foot

H2 watched over his shoulder oz I entered
renoved my penis from my trousers to use t

the corner of my cyc that he was fingering his penis,
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Gareia thom said,

said, 'Yla carn go in here.'! -- pointing to

way out and said, 'lio, I%m leaving''. »t

%

get me to go into the stall and when he

stensed forwacd as if to block oy exit,

25 I was walking toward my car I nobiced

v

sheuted, "Is this the quy?''* A glance over
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awhile I doubled back
stopped at the rest stop on Inter

rooa I saw a man,

d.mz, I turned my head toward him and we corm:@n
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‘masturhate

ant te

nped up and steppad

¢n opened the outside door, stepped half

thig

SaW

But I brusihed pazsed and want

Lwh guys

February 4, 19890

incident I had been out driving, going nocth

to head south and bac'™:
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who lawer proved to be
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' four or five strovbes

- P

do

way out, thon cama
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na u folder, I accepted thew as police eventhough I eould not reclly se=

(4]

3 -
[Aapes

vhat I was shown dus to lighting and lack of reading glaszses. The offi

asked me if I had been informed of my rights. I seid, 'iG", so he did tnhzw,

I choge to bring the case to trial rather than plaading gonilty t2
a lesser offznse because I felt stroagly that I was innocent of the charges

1o

by the Officer., I could not arbitrarily accept tha lessar offense to egstel-

lL sh a cecord on nysclf bucauze I folt ne offense had besn coamitred, It

]

vould be absurd cnd fool Luarty Lo me to walll up beside a stranger at a

3

nal and immedictely masturbate, as the ofiicer has stated, This would

[ 5l

uz

o
v
s
>
B
O
W
(23

only lead to a bruised head or missing ¢ of the time. All th2 way

H

the 0fficar acted as an intarested poerson, encouraging ne to do things T
would not have dona without pleaty of indication that the onlocker was not
to be cffanded.

The guilty verdict has me completely baffled and s5till stunned, 7
can only fjustify in my nind that sinmply Tezause I an gay the Jury ¢ould not
acecept anything T said undsr octh as the truch, If I were géing to Lie, o<
b=l to lie to make it lool good to the jury, I would not hav2 gone as
T.have with this case,.

My reacticn now is that I ean naver again, lat myself be placad in

o

such a comproaising position, no matter what, In the tinzs sinze vhea 1 have
had to us.: vuklic zTest room fusilities, I have all but been unabls to relax

3

srfficiently to urinnte, evan und:

that at aanytime I, or anypae, (straight ov gay) could be falgely accused of

such en cffense cud have vavy slin aoddn, if any, of disproving the cecorusations

or having anyoun= belizvs anything bur what the atouser says.

VM/J) 2ol
EXHIBIT D E-2
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- XY OF LOS ANGELES, STATE OF CALIFGATIA P
P&:S MEMORANDUM OF COURT ORDER - PROBATION [ Rowdx: |
Psople of the State of California vs. Lﬁfea Office: ESFV-VALENC | A Date of Ordar: ‘1 Z""’?—:Q.M
_Judge: CLARK
Division: 1 Offense: 61:7( } P _‘_-— '
Mame: . ALLEN EUGEME REED | CaseNo.. M=39185 Probation Mo. X_3 :‘f‘::‘_\_,_ N
(1 Probation/Diversion denied.
(] Sentence imposad as follows: 3 . days imprisonment in the Co. Jail. -
[ s or days in the Co. Jail.

J Imgosition of sentence suspended. [ Execution of said sentence suspended.
(] Piaced on formal/summary probation with/without supervision of the Probation Qfficer with/without prior referral,
[ erobation/Diversion granted for ____ . ~ months, :

TERMS AND CONDITIONS [MPOSZD AS TO COUNT (S)
REC. ORDERED

150 . ] Spend first

. daysin Co. Jail. (] Defendant shail sarve __ _ consecutive week-ends inn the Co_ Ll

of Los Angeles County, each week-end period to be from ~M.on to M. on
heginning on .19 . Ocredit tor days susrved {includes GT/AVT).
o 2. () Payafineof$______ andassessment(s) for: [ _Orserve ________ daysin the Co. Jail.
[ Peace Officer TrainingS —  [ONightCourtS . [ Lab fee of $25.00 included.
A nd AZ?* 3 Driving Training $ R CJvictim Indemnity Fund $
= ) «‘ﬂ_..)’ d through Court Clerk/Probation Officer as follows: § forthwith; § on the | -
Zov - . of each month commencing until paid;
o G4  in the manner directed by the Probation Officer.
.} 3. O Minimum paymeat of fine/restitution to be §
O 4. ] Make restitution through the Probation Officer in such amount and mannar as officer shall prestribe.
O Sa. ! Abstain from use of alf alcoholic beversges, including beer and wine, and stay out of places whers they wre the chisf
itemn of sole,
. s, [ Cooperate with Probation Officer in any program designed to curb defendant’s drinking habit,
O 6. -, Nat use or possess any narcatics, dangerous, or restricted drugs or associated paraphernalia, excopt wii valid prenen
tion, and stay away from piaces where users congregata,
| 7. 1 . Not associste with persons known by you to be narcotic ar drug users or seilars,
i 8. O Submit to perindic anti-narcotic tests, as directed by the Probation CHicer,
O 9. - Not hava blank checks in possession, not write any portion of any checks, not heve bank account upun witch ynu i
drow chacks.
C 10. ! Mot camble or engage in bookmaking activities or have paraphernailia thereof in possession, end ot be present in
. places where gambling or bookmaking is conductad.
- 11. O Mot lassociate with}, [harass, maolest, or ennoy) .. ... — e e e e
-l 12. 1 - Cooperata with Probation OHicer in a plan for
D 13. | Support dependants as directed by Probation Officer,
k| 14. . Seak and maintain training, schooling, or employmant as aporoved by Probation Officer,
] 15. O Maintain residence as approved by Probation Officer.
] 135. O Surrender driver's licensa to clerk of court to be returns] 1o DMV,
- 17. ] Mot drive a motor vehicle uniess lawfully licensed to drive, and then only witen PL & PD insuranue has bisen cbtaic =
and avidence thereof shown to the Probation Qificer.
O 11,8 O Not own, use or possess any dangarous or deadly weapons.
1 19, [3 Sibmit his {her) perwon and property to search or seizure at any time of the day or night by any Law Cnforcament
Qfficer or by the Prohation Officer with or without a warrant,
}.“3 20. i Cbey all laws, ordbrs o the Court, and rules and regulations of the Probation Officer,
O 21, | Spend _— days/hours in Community Service and show proof of completion to IO
VR T T e L
1 22, ] Continued to Bt i . M, for Cal. B
. . . Defendant ordered to return, 05s i
O 23 0O Ramain sway froin the premises ot . ST v S B
il 2. ] Not associate with children undur 14 yeors, except in prosance of rosponsible wlules, T
2 n Stay out of places where homosexuals conareguts, - Kede, 1 N
O 26 O ohr ————-H -
Clric of the ahov : numed murt Oy .. . - e~ Duputy
CPUS MEMNTTANMOY hm AR NAIRRS r nenasg P"m—& ATION
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P State of Califernia P
DIVISION OF “RIMINAL IDENTIFICATION AND INVESTI. .JION

P. O. Box 1859, Sacruments 9, Calif. CH Ne.
' : NOTICE OF REGISTRATION REQUIREMENT tocal N
V Purtuant to Sec. 190 Peaci Code b:tzh::heincwn 1o Notifying Officwe
Z (}n : ///ﬁ’i a2 5 e 7 D347 e ek B {,ﬂze-md«
~- . " NOTIFYING OFFICEN O AGENT Acoaess s // A

STATEMENT OF NOTIFYING OFFICER

Y7
| cartify that 0-03 — AO the bel d subject wos informed of hs duty 1o ragister under the provitions of Section 290 Penai Code. Notification
DATY (/
- e /
mpndieurn&onrhtfwtha‘tm,.%... . go ... subject will be . [ AL ED 'o A}' F”’?m’el— /“50/347'/

DA?!

—-—— ok e g op e e a2

DISCHARGED, PARCLED, AELEASKED, GRANTED LEAVE, ARLIASLED S AROBACION HESHARGRD UPON PAYMENT OF 'INE om O?Htl (:GNDIT!OS(

FULL NAME OF Aé 2 {"‘AJ L (R YN g K. g )O?t—'-"F'A

PERSON NOTIFIED: e e
TYPE OM PRINTwmlIAST, MIDOLE, ANO LAST NAMES, [NGLUBING ANY Af'su xNOWH

GD‘;’AJ Eyes BE ’\j HMQM ‘7l:“Wo|gM /P .. Age 5‘1' Descont..._. i-‘(é' X Occuptman% A’A‘p‘t)”ﬁl /M j¢¢
3 'f ~2 K :}n\/c‘ﬁawj) Pﬁ»

Date of birth .. e eremanrats e PHOCR Of bm

Haie...

Scars, tataos, defarmities

e 5 o oy

‘Nér'tmﬁs OFFICER: . .7 ﬁ”’ new X m(;..;”“(: :i:: / (M )
jm[ {( <:'{—. )’ﬂﬁ/”\} 7 A’ ﬂf’"’f/‘/ry

STATEMENT OF PERSON NOTIFIED

t-1¢~ /f( //z ¢ c:’”/\/ Elceas /

..undwr ﬂw name of ..

| was orrested on ‘

D&TI

e AN Mmm— l//w’“/ Durpire s S7a /”/M/ (/%.»mu. Lo
:mi:t:d of ] [ (/ 7(;4) / (; Con l/...//) - /’7

camemitind Q’A; - "GPRRNAR OR REASON FOR COMEITMENT Lo Tmmm— oare T

paid a fine of 5. 5 (\G aad/ovm fined at ... / e e s enree e a8 Number... /‘J /A- eree et

NARZ OF Pkﬁ;t GF CONFINEMENTY

L}gs .. plaged on /Lh’p/”ﬁi /W{‘Iﬁﬁ/omxi ;(/‘ 22'

for . " . yeass, . mon; ol = plasedon L0 T T LA LTN entil. -
° 4 [ m~prAL %g» rﬁ;ﬂ’. WAS O WAR NOT FRORATION R PAROLE
- rereneren OV U 15 BN " [P
UPON MY DISCHARGE, PAROLE, OR RELEASE | EXPECT TO RESIDE S—« S /\ coommr SR
St~ ANear GrASS At £ 46 ¥ ZA /;-m, g
APARTHENT OF ROOM W eTaEET Avosase ere 7 counTy

-.J {g“ Fres K i /)//’&J “:/ 7 s e e e ....Ra}ctiomhipw.f‘{(i‘(E/"{ /\) .

Name of nearest relative {(or friend)

SR /Jﬁvr("pﬂgs Ppegns (pe

Residence LT T L e A A L i LT

i understend that or o resuil of the abova-described conviction and/or commitment | am requirsd io register immediately or within 30 days of coming into any oiher
city or county of Califarnia under the provisions of Section 290 Penal Cade with the chied of police of the city or the shecif of fthe county, if vaincarporcted area, in
which | reside or am lemporarily domiciled for such length of time. Upon changing my residence address | understand thet | sholl infarm in writing, within 10 doys, the

faw enforcement agency with whom I lust registerad of my new residence cddress. | ACKNOW&EDGE RECEIPT OF A COPY OF THIS FORM, B
2T , ) R - .
SIGNATURE OF PERSON NOTIFIED: b (~ ;%{:'f’ e f( R
- FiNeT iGOLE LA‘NA”Q

SECTION 290 PENAL CODE IS PRINTED ON THE REVERSE OF THIS FORM

QOriginal {orange) % to be 1ent to
Duplicote (canary) | Division of Criminal Identification and Investigation « 3
Iripiicate {pink}t for Motifying Officer
Quodrupiicote (white}: for Person Motified

oiied Fingerprint

Cli.d (REV. 1835 : Right lndox Finger of Person Matified
soans 1.we 1am (D sra H 1 l (if d, use next available finger;
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- COUNTY OF LOS ANGELES

XENHETH F. FARE PROBATION DEPARTMENT

Sf TING CHITCE PROBATION OFFICER

INSTRUCTIONS TC ADULT PROBATIONER.

1
.

NAME _____ Reed, Allsc Bugene PROBATION NO. _XB218%8
COURT NO. X006 COURT DATE.__3/14/80

With these instructions you are receiving a2 copy of the court order

vv | GRANTING [x] PRoBATION
MOOIFYING OR
RESTORING D DIVERSION

{n addition to the conditions of your grant of probation or diversion which are contained in the Court
Order, you are instructed by the Probation Officer 23 follows:

1. To notify the Probation Officer before changing your address or empioyment.

2. To remain in Los Angeles County or county of residence unless permitted by the court or
Probation Officer to go elsewhers. Requést (o leave the State should be made two months
in advance.

3. To report to the Prabation Officsr in person as directed. The office is closed Saturdays,
Sundays and holidays.

4. To obey all laws

5. To notify the Probation Officer of any arrests no more than 24 hours after they occur.

8. OQther directions:

TIFK e 50 0 o

E-32
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0CT 5 1980
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3
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RECEWEDDCT’OI%O

v
SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO

APPELLATE DEPARTMENT

FILED 0CT S 1980

THE PEOPLE OF THE STATE OF
CALIFORNIA,

SUPERIOR COURT NO. CR 50555,

MUNICIPAL COURT NO. M 316117

Plaintiff and {San Diego Judicial District)

Respondent,

JOHN EDWIN WYATT, )} = QORDER
Defendant and

)

)

)

)

)

)

VS, )
)

)

}

, )
Appellant. )
)

Judgment affirmed. The matter is remanded to the trial
court to strike the registration requirements, it being cruel and

unusual punishment in this case.

BY THE GOURT
R gg??é/f}?{éﬁ7v' : P.J.
I .
\ < —_—
3.

EXHIBIT D
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COPY

MUNICIPAL COURT OF CALIFORNIA, COUNTY OF SAN DIEGO

SAN DIEGO JUDICIAL DISTRICT
THE PEOPLE OF THE STATE OF

CALIFORNIA, A No.: M316117}
iiilgigiié SETTLED STATEMENT
P ! ON APPEAL

JOHEN EDWIN WYATT,

Defendant/

)
}
)
)
)
)
)
)
)
)
Appellant. )
)
)

On December 3, 1979 in Department Eight, Judge Ernest Boru:
presiding and jury having been waived, trial proceeded as set

forth below. Opening statements were waived.
The prosecution called as its only witness Edward A.

MacConaghy, who testified that he has been a San Diego police

officer for about one year. He is now a uniformed patrol offic:

assigned to the.State College area of San Diego. .

On August 24, 1879 Officer MacConaghy was on a special

plainclothes assignment in Balboa Park. It was his first and

last such assignment. He did not think much of such duty; it

offended him. -

-

BB D - g-34
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At approximateiy 1:00 A.M. on August 24, 1979, he was ‘in the

Marston Point‘area of Balboa Park. He first saw the appellant

(whom he identified at trial) inside the men's public restroom b
a picnic area at Juniper Street.
Briefly thereafter, while Officer MacConaghy was leaning

against a wall cutside the bathroom, appellant Wyatt approdched

- him. A short conversation followed and names were exchanged.

Wyatt suggested they go for a walk tégether; MacConaghy agreed.

They walked across the grass to the south of the restroom. Ther

at Wyatt's suggestion, the two sat on a public bench in an area

known for homosexual activity.

vicinity. It was not totally dark as. some. light from the

NO one was in the immediate

restroom area reached them. MacConaghy could see Wyatt's face.

Wyatt offered MacConaghy a cigarette. After a conversation of

two to three minutes Wyatt reached over putting his left hand o
MacConaghy's knee and immediately moved it up and gently touche:

MacConaghy's trousers in the genital area. (The trousers were

properly zipped closed.)

MacConaghy stood up and advised Wyatt he was under arrest.

Wyatt resisted MacConaghy's attempt to handcuff him. MacConach

attempted to'apply the standard police sleeper hold but failed. W
was eventually subdued on the ground and placed under arrest vi

the assistance of Officer DeVries.
Appellant's motion for judgment of acquittal (Penal Code
§1118) was denied as to both counts.

Appellant Wyatt took the stand as his only witness. He

 EXHBITD g-35
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/77 |
testified that on August 24, 1979 at about 1:00 A.M. he was walk-
ing past the restroom near Juniper Street but did not go in. He

saw a man, identified as Officer MacCongaghy at trial but unknowr

to appellant when he first saw him. The man was leaning against

the west wall a2t the northwest corner, looking toward Sixth

Street, staring around the corner. The man spoke to Wyatt, com-

menting on what a nice evening it was, and offered him a cigaret!

They conversed for five to ten minutes. The man (not the appell.

then suggested they take a walk.,

They proceeded, with apéellant in the lead, toward the sout’
At the park bench the officer (not known to be an officer) saidf
"Let's sit." They did, with the officer on appellant's left.
They were facing north toward the restroom structure. There was
very little licht. The officer sprawled (sic) his legs apart.
éppellant talked about his school, his job, his recent bréakup
with his male lover, and the end of his two-week vacation.
Appellant assumed the officer was also gay. The officer movea
closer and touched appellant's knee with hisAknee. Appellant's
legs were crossed.

%ppeilant believed the officer was gay due to the suggestic
to walk away from the light coupled with what appellant recogniv
as a typical ;ineﬁ "Nice evening, want a cigarette?” "Want to -
fo? a wélk?# .

After talking to the officer for a total of about one half

hour, ten minutes at the building and twenty minutes on the berne

appellant thought the officer was tired of listening because he
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was looking off and not replying. He felt at this point that he

knew the officer pretty well and that he (the cfficer) wanted
something besides talk. The officer had said where he lived, gi:

his first name and had discussed not liking his job. As a gay mi

with experience in other situations, appellant "could gather what
the man was after" and proceeded to offer it; he reached over anc

stroked the officer's thigh two or three times, then moved his.

hand up to the officer's crotch. The officer identified himself

as a cop at this point.

Appellant felt panicky (sic) and stood up. He was upset.

He started to apologize as soon as the officer identified himsel

The officer again said to turn around, that he was a police offi

The officer struck appellant in the back; he went down with hisg

hands on his knees. The officer struck appellant several timés;

appellaht was crying and asked to be taken to the car and to jai

The officer reacted by hitting appellant again and applying the

sleeper hold. Further struggling occurred. Appellant was final

cuffed by the other officer who had just arrived.

Officer lacConaghy again testified in rebuttal. Appellant,

not the officer, suggested the walk. The conversation on the

park bench lasted five to ten minutes, -not twenty. The officer

d4id not move closer to cause knees to touch. Appellant did nct

stroke the officer's leg before touching his crotch. The offic

did not hit appellant in the back; appellant was on the ground

due to the sleeper hold. He did not kick appellant nor see hic

partner knee him in the face.
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The Judge found appellant not guilty of count two, Penal Cox

§148, and guilty of count one, Penal Code §647¢tay.

Approved as to form and content.

QEX\,&Q<quf:i:é§¥~&** \Zzz:tlgz

GECORGE VERSTICK, Attorney f«¢
Defendamt/Appellant.

DATED: May (3, 1980

DATED: May , 198¢

FRAN F. McCINTYRE, Deputy City
Attorney for Plaintiff/Respord
The above Statement is hereby settled as setting forth fai:.
and truly the evidence and proceedings in this action, and the
same is hereby certified to tﬁe Appellate Department, San Diego
Superior Court.

DATED:

ERNEST RBRORUNDA
Judge of the Municipal Court
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YTHE PEOPLE OF THE STATE OF CALIFORNIA,
12 . ‘

JALLEN EUGENE REED,

THOMAS F. COLEMAN
1800 North Highland Avenue :
Suite 106 |
Los Angeles, CA 90028
(213) 464-6669

Attorney for Defendant

MUNICIPAL COURT OF THE NEWHALL JUDICIAL DISTRICT
COUNTY OF LOS ANGELES, STATE OF CALIFORNIA

Plaintiff, Case No. M-9186
MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
OBJECTION, MOTION AND
REQUIST RE: REGISTRATION
UNDER P.C. §290

VS.

Delendant.

R N " L S S

{
TIHERE IS NO BINDING PRECEDENT ON THE CONSTITUTIONALITY.
OF SECTION 280 AS APPLIED TO DEFENDANTS
CONVICTED OF VIOLATING SECTION 647(a) P.C.

In the case of In re Anders (1979) 25 Cal.3d 414, the constitutionality
of Section 290 P.C. (sex registration) as applied to 647(a) defendants was presented to
the Supreme Court. That issue had not been raised in the Munieipal Court or in the
Superior Court. The Supreme Court disposed of Andérs without even a reference to
Section 290 or its constitutionality. In the case of Pryor v. Municipal Court (1979)
25 Cal.3d 238, the Court acknowledged that the issue had been raised but
stated: '

"Defendant's attack on the constitutionality of

Penal Code scction 290, the sex registration law, is
premature; he has not yet been convicted and is not

presently subject to registration." Pryor, supra, at
footnote 14, ) -

There is no California Supreme Court decision in which the constitution-

%?ality of Section 290 as applied to 547(a) defendants has been discussed or decided.

t
|
|
1

B
i
i
1
i
1

The California Court of Appeal refused to deal with the constitutionality
EXHIBIT E |
E-39
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of sex registration under 290 for those who were convicted of Section 288a P.C.
(oral copulation}. Previous to 1976, the oral copulation statute prohibited consenting
adult sex in private. In the case of People v. Zeihm (1974) 40 C.A.3d 1085, the
trial judge declared Section 288a unconstitutional and the People appealed. The
Court of Appesal reversed the dismissal and, because the defendant had not yet
been convicted, refused to consider the issue of the constitutionality of Seection
290.

In the case of People v. Mills {1978) 81 C.A.3d 171, the defendant had
been convicted of Section 288 (lewd and lascivious acts with a child under 14). On
appeal he challenged the constitutionality of Section 290 as applied to his convietion.
The Court of Appeal rejected his constitutional objections, as applied
to a conviction of 288 P.C. and, particularly, to the facts of his case. The Court

specifically pointed out that it was not deciding the constitutionality of 290 as
applied to 647(a) defendants. The Court recognized that the constitutional arguments

1 would be much stronger in such a context.

Only one case has held that sex registration for 647(a) defendams is not
cruel and unusual punishment. People v. Rodriguez (1976) 63 C.A.3d Supp. 3. In
that case the Appellate Department of the San Bernardino Superior Court upheld a

i| conviction under 647(a) of two men who had been kissing in a parked car at 1:00

a.m. This case is not controlling {or three reasons. First, the decision of one
appellate department is not binding on a court in another county. Secondly, Rodriguez
has been criticized by the Supreme Court in Pryor and has been effectively overruled.
Finally, other constitutional issues were not raised and decided by that court.

Therefore, the issues herein presented come to this Court without binding
or controlling precedent, and this Court is f{ree to decide the issues f{reshly..

I
SEX REGISTRATION FOR 647(a) DEFENDANTS WORKS
AN INJUSTICE ON HOMOSEXUAL MALES

It is common knowledge throughout the legal system that Section 647(a)
has tradxtlonal}y been used to reguiate homosexual conq}uglt; and speech e a}most
exclusively so. In the case of People v. Dudley (1967) 58 Cal Rptrs?g:, the Court
indicuted that both homosexual sohcltamon and homosexual conduct is prohibited by
647(a). Similarly, in People v. Mesa (1968)° ‘“”l Cal. Rptr%% 587, it was stated:

"t is manifest that the Legislature believed that

| g-4o
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subjection in public to homosexual advances or observation

in public of a homosexual proposition would engender

éutrage in the vast majority of people.”

Virtually all published opinions concerning 647(a) have involved homosexual

conduct or speech. People v. Rodriguez, supra, (homosexual kissing); People v.

Williams (1976) 59 C.A.3d 225 (masturbation in a homosexual cruising spot); Pryor v.

Municipal Court, supra (homosexual solicitation); People v. Mesa, supra (homosexual
solicitation); People v. Dudley, supra (homosexual solicitation); People v. Woodworth
(1956) 147 C.A.2d Supp. 83l (homosexual solicitation). Although the court records in
Silva v. Municipal Court (1947) 40 C.A.3d 733, and People v. Deyhle (1977) 76 C.A.3d

Supp. 1, do not reflect the speech or conduct in question because the only issue in

each case involved a demurrer to the complaint, counsel can represent that each
involved homosexual situations since counsel was either attorney of record or amicus
in each case. This Court may also take judicial notice of unpublished opinions of
the Appellate Department of the Los Angeles Superior Court which show that the
overwhelming majority of those cases involved homosexual situations. (See People
v. James (1977) CR A 15320; People v. Forshbach (1972) CR A 10813; People v.
Correa (1970) CR A 9250; People v. Tyson and McDonald (1967) CR A TU2-7113.)

The California Supreme Court noted that:

"Three studies of law enforcement in Los Angeles

County indicate that the overwhelming majority of arrests

for violation of Penal Code section 647, subdivision (a)

involved male homosexuals." Pryor, supra at 252.

This Court can also take judicial notice that for many years it was a
standard practice in the Los Angeles Judicial Distriet to impose conditions of pro-
bation on persons convicted of 647(a) or of a lesser offense arising out of a plea
bargain in a 647(a) prosecution which stated, "Do not publicly associate with known
homosexuals. Do not frequent places where homosexuals congregate." This Court
may take judicial notice of the documents on file in the case of In re Edwin Eugene

Womble, petition for a writ of habeas corpus, case number HC-203886, dismissed
as moot October 13, 1977, by Department 70 of the Los Angeles Superior Court

because those conditions of probation, under challenge in that petition, were vacated.
The fact that 647(a) has resulted in a disproportionate number of pro-

secutions of homosexual offenders, as opposed to heterosexual men committing lewd
conduct, takes on added significance because of the requirement to register under
290. Automatic registration of all persons convicted of 647(a) has a disparate
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registration, but found that as applied to a convicted child molester, there were

impact on a particular class of people — homosexual males. Furthermore, since
most people in law enforcement and the legal system assume or have assumed that
a 647(a) defendant is a homosexual, automatically requiring registration in the
community in which the defendant lives or moves into is tantamount to requiring
him to announce to the police that he is a homosexual, and thereby subjects him to
possible harrassment because of his sexual orientation (as opposed to his status as a
misdemeanant).

Foreing someone to disclose his sexual orientation is a violation of the
right to privacy guaranteed by the California Constitution, absent a compelling
state interest. Of what possible benelit could this be to the police? Certainly,
any benefit would not involve a valid or legitimate state interest. On the rare
oceasion when a person is convicted of violating 647(a) for heterosexual conduet,
automatically requiring him to register in his local community of residence will
create an equally cruel result. He will be labeled by the police as a homosexual
even though he is not. '

Therefore, because forced registration of 647(a) defendants is tantamount
to foreced disclosure of either actual or perceived sexual orientation thereby infringing
on the right to privacy, this Court should strictly serutinize automatic registration
and uphold it only upon a showing that there is some compelling state interest and
that there is no narrower manner than registration by which the legitimate interest
in registering such persons—if there is a legitimate purpose-— could be achieved.
The Mills Court recognized that a defendant's right to privacy was invaded by

sufficient state interests to invade that right. Here, where the gist of the offense

is consenting adult sexual behavior which merely offends the sensibilities of plainelothes

vice officers in most situations, what compelling interest could there be for registratio

i
ALTHOUGH HOMOSEXUALS HAVE HISTORICALLY BEEN
SUBJECTED TO AUTOMATIC PENALTIES AND DISABILITIES,
THE LEVEL OF JUDICIAL SCRUTINY AND PROTECTION

" ' HAS CHANGED IN RECENT YEARS

Historieally, and particularly in America, homosexuals have been subjected
to a tremendous amount of discrimination from both the government and private
individuals. Until recently, there was little or no recourse against such discrimination.

g
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Homosexuality was an automatic bar tc civil service employment (see
Morrison v. State Board of Education (1968) | C.3d 214, 226, at footnote 17) for

many years. Now, however, sexual orientation is not a ground for dismissal (see
Singer v. United States Civil Service Commission (1977) 97 S.Ct. 725).

Homosexuality has traditionally been an automatic bar to service in the
military. Now, however, "fitness hearings" are being required in many cases before
a discharge will be permitted. Saal v. Middendorf (N.D.Cal., 1977) 427 F.Supp. 192;
ben Shalom v. Séretary of Army (U.S.D.C., E.D.W.S., 1980) 22 Fed Cases 1388.

Previously, all homosexual conduct, though not shown to relate to fitness,

warranted disciplining of 2 teacher (see Sarac v. Board of Education (1357) 249

C.A.2d 58, 683-64). This type of automatic penalty for homosexuality was finally
disapproved and preciuded in 19698 by the California Supreme Court in Morrison,
supra.

Homosexuals had no recourse from automatic termination of employement
in the private sector until last year. In Gav Law Students Association v. Pacific

Telephone and Telegraph Co. (1979) 156 Cal.Rptr. 14, the Supreme Court broke new

ground and interpreted a secticn of the Labor Code to authorize both eivil and
criminal penalties against & private employer who so diseriminates.
. The point being made here is rather simple and direct. The level of

judicial serutiny regarding sex registration should be greater than it has been in the
past. Although strict scrutiny has applied de facto regarding registration of 64%7(a)
defendants because many, if not most, judges simply do not order defendants to
register, it is time that this silent policy becomes de jure.

v
THE REQUIREMENT TO REGISTER
IS AUTOMATIC

Section 290 of the Penal Code requires persons convicted of certain
enumerated crimes to register with the Chiel of Police in the eity in which he
resides or into which he moves. "The section applies automatically. . . and imposes
a lifelong reqqiren_'\'ent of registration and re-registration absent a court order re-
leasing the régistrant from the penalties and disabilities of his convietion under
section 1203.4 . . ." Barrows v. Municipal Court (1870) | C.3d 821, 825.

Failure to comply with the registration requirement is a misdemeanor

and may subject the defendant to an additionsl prosecution for such a violation.
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Kelly v. Municipal Court (1958) 324 P.2d 990. If a defendant has been properly

given notice of his duty to register and has been ordered by the sentencing court

to register, he might also be subject to revocation of probation if he fails to comply
with 290. People v. Buford (1974) 42 C.A.3d 975. If the sentencing judge fails to
properly comply with the notice requirements of section 290, it would be an abuse

of discretion to hold the defendant in violation of probation for his failure to register.
Buford, supra, at 986-987. ‘

All persons convicted of 647(a) must register. There are no exceptions.
A fifty-year-old man with a perfect record who engaged in a single indiscretion
with another consenting adult must automatically register even though there is no
likelihood that he will ever commit the same or similar offense. He is barred
from presenting evidence to a judge that registration will work & severe hardship
on him, damage him psychologically by lumping him with rapists and child molesters,
that the incident did not harm anyone, or that it is unlikely that he will ever
commit such an offense in the future. Although & judge might be sympathetic to
these issues, the law does not provide for any hearing on the interest to society or
lack of it in having this particular man register.

v
NO PROCEDURE EXISTS TO
EXPUNGE THE RECORD
OF REGISTRATION

"The duty to reregister upon changing one's place of address is a con-
tinuing duty, & burden the convicted person carries with him until his dying day.
Being thus severely limited in his {reedom of movement and continuously under
police surveillance . . . the conclusion seems irresistible that this registration re-
quirement is one of the 'penalties and disabilities resulting from the offense or
erime of which he has been coenvieted' from which as a faithful and successful
probationer, he is thereafter 'released’ by the mandate of section 1203.4" Kelley,
supra, at 992. )

‘ __B_lﬁ., the Kelley Court noted:
"This release obviously operates prospectively and
not rétroactiveiy. It does not necessarily revoke or
expunge the record of any registration or reregistration

E-4Y
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that took place during the probationary period." Kelley,

at 992, footnote 2. '

What does this mean in practical terms? A homeowner who lives in Los
Angeles but who is convicted of lewd conduct arising out of a "raid" on a gay
bathhouse in San Diego, must register as a sex offender with the Chief of Police in
Los Angeles. After his probationary period, he can apply for relief under 1203.4 in

_the San Diego court. However, he will continue to be a registered sex offender in

Los Angeles until his dving day, and as long as he does not move to another address,
all the information on file with the Los Angeles police remains current. Relief
under 1203.4 does not help this man vis-a-vis registration. Another man lives in a
small community of 1,000 pecple. He goes to the "big eity” and gets into trouble
when he solicits an undercover vice officer to have sexual relations with him. He
can't afford to stay and fight his case and so he pleads guilty to the charge. Although
he was told of the duty to register by the judge accepting the plea, he simply
didn't realize the significance of registration. When he arrives home and comes to
his senses, he understands that he must register with the police department in this
little community or worry about being prosecuted for failing to do so. Rather than
going on record with the police as "the local pervert”, he opts to move to a larger
city where registration will not work as serious a hardship on him or his family.
The hardship stories are almost as numerous as the number of defendants who are
required to register.

Onee registered, always registered! The defendant's name, photograph,
and other relevant information goes on record with the local police and is sent to
the state Department of Justice within three days after the local »registration oceurs.
Although a defendant may be relieved from giving the local authorities updated
information concerning his new residence, he will nonetheless continue to be registered
with the governmental entities regardless of relief under 1203.4. '

v
AUTOMATIC REGISTRATION FOR 647(a) |
DEFENDANTS VIOLATES EQUAL PROTECTION
UNDER' THE STATE AND FEDERAL CONSTITUTIONS

Persons convicted of soliciting & lewd aet must register; persons convicted
of such a solicitation for money or other consideration never have to register.
Persons who engage in lewd conduet in a publie place and who are so convicted

E-4S
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must register; persons who do the same act for money or other pecuniary gain—~
even as a business—need not register. All those who violate 647(a) must alwavs
register; all those convicted of 647(b) never have to register.

In discussing an equally absurd situation, the Supreme Court refused to
interpret 647(a) as applying to live theatrical performances. "(A] serious equal pro-
tection problem would evolve if we were to interpret section 647, subdivision (a) as
respondent urges. . . It would be arbitrary and vexatious to require that persons in
petitioner's position should be subject to the registrafion requirement, while those
who have viclated the laws against obscenity by selling and exhibiting obscene
movies, books, and pictures to minors or who employ minors {or the purpose of
such distribution (3§ 311.2, 3113, 31.4) should not be subjeet to such a burden.”
Barrows, supra at 827.

This same constitutional problem emerges in a comparison of the duty to
register under 647, subdivision (a) and the lack of it under subdivision (b). It is
arbitrary to require registration for all 647(a) defendants and not for any 647(b)
defendants. Such arbitrariness violates the equal protection provision of the state
and federal constitutions. ‘

V1l
AUTOMATIC REGISTRATION FOR
647(a) DEFENDANTS VIOLATES
THEIR RIGHT TO TRAVEL

The California Court of Appeal has recognized the existence of a right
in intrastate travel. In the case of In re White (1979) 158 Cal.Rptr. 562, 567, the

Court stated:

"We conclude that the right to intrastate travel (which
ineludes instramunicipal travel) is a basic human right
protected by the United States and California Constitutions
as a whole. Suech a right is implieit in the concept
of a democratic society and is one of the attributes
of, pe;‘éonél liberty under common law . .. It
would be meaningless to describe the right to travel
between states as a [undamental precept of personal
liberty and not to acknowldge a correlative constitutional
right to travel within a state.” Citing King v. New

- E-Y6
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Rochelle Municipal Housing Authority (2nd Cir., 1971) 442
F.2d 546, 648,
"Many other fundamental rights such as free speech,

free assembly, and {ree association are often tied in with

the right to travel. It is simply elementary in a free

society. - Freedom of movement is basic in our scheme of

values." White, supra at 387.

Noting that the right to travel is not absolute, the court in White strictly
serutinized a condition of probation restricting the free movement of a conviefed
prostitute and held the restriction unconstitutional because it was not the least
restrictive alternative to accomplish the goal sought to be achieved.

Having to register as a sex offender, a person is "thus severly limited in

his freedom of movement.” Kelley v. Municipal Court, supra at 992. {(Emphasis
added).

The Court in Mills, supra, also acknowledged that registration severely
limits a person's right to travel, but in the context of that case (sexual molestation

| of a seven-year-old girl), a defendant may forfeit his right to travel

Many persons convicted of 647(a) would undoubtably prefer not to move
into a small community if they would have to register as a sex offender upon
arrival. Hence they would give up their right to intrastate travel in order to avoid
the additional embarrassment and possible harrassment that would accompany such a
move. Although the registration record is supposed to be confidential, the Mills
Court recognized that "its public availability to a degree” invades the registrant's
right to privacy. _I\iill_s., supra, at 18L V

Particularly in rural areas police officers may serve many dual functions
in the community. If someone comes into the department to register, all of the
officers will know this. No doubt this knowledge wiil affect their interactions with
the registrant when they meet him at the grocery store, church, and at other times
and places in the community when those officers are off duty.

Such an invasion of the right to travel should not be condoned or mandated

by law, absent a compelling state interest. While such a compelling interest may
exist for knqwleﬂge'of‘ the whereabouts of child molesters (Mills, supra, at 180),
what interest can there be to know the whereabouts of someone who solicited an
undercover vice officer to engage in consenting adult activity, albeit in a quasi
public place, or who massaged his penis for five seconds in a restroom with only an
undercover officer watching, albeit a touching for a sexual purpose?

N | E-47
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VI
AUTOMATIC REGISTRATION FOR 647(a)
DEFENDANTS VIOLATES DUE PROCESS OF LAW

VIII(A)
Registration as a Collateral Disability
Based Upon an Invalid Conclusive Presumption

If registration is a collateral disability, then the analysis and arguments
regarding its constitutionality must be drawn in a certain way; if it is punishment,
then the analysis and arguments are different. For this reason, we begin by explorin
the legislative intent in enacting the registration statute and including P.C. 647(a)
within its ambit, particularly looking f{or a legitimate legislative purpose other than
mere punishment. Once found, that legisiative purpose must be supported by actual
practical application. And if actual practice does not support the legislative purpose

| then the effect of the registration requirement would be merely punishment, only

then bringing into issue the standards for cruel or unusual punishment. If the
legislative purpose is legitimate and supported by actual practice, then registration

would be a collateral disability, and the requisites for determining the constitutionali
of such a collateral disability would apply.

What purpose did the Legislature determine would be served by imposing

automatic registration on certain classes of persons, viz., persons convicted of

i certain crimes?

"Individuals convicted of one of the enumerated crimes

have been deemed by the Legislature to have a propensity

to commit sueh anti-social crimes in the future and thus

are the subject of continual police surveillance. When~

ever any sex crime occurs in his area, the registrant may

very well be subjected to investigation.”" In re Birch, o CZ2 3iv

supra, at 321

Registration was thus intended to serve the purpose of having certain
people subj.ectg'd tb eonstant police surveillance, "in order to prevent them from

Ca3s 9oy
committing similar crimes against society in the future.” Barrows’?‘“s bra, at 827. It

appears that the Legislature based its enactment of $290 P.C. eon three underlying
premises: first, that persons convicted of certain erimes are likely to be reeidivists:

E-48



O© 3 OO kN

kES

14

16
17
18
13
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
38

second, that constant police surveillance of those persons would help deter future
eriminal activity by them; and third, that requiring those persons to register would
in fact, subject them to the necessary police surveillance to accomplish the intends

result.
The Legisiature also determined that there could be no exceptions to th

registration requirement, that all 547(a) defendants ere likely to be recidivists and

are in need of this constant police surveillance. Petitioner
contests this determination—actually a conclusive presumption—but has been denied

a forum in whieh to present facts as to how the Legislature's basic premises are
fauity with regard to automatic registration in general for all convicted 647(a)
defendants, how those premises are faulty with regard to application of the registr
requirement to him in particular, and how those faulty premises create important
constitutional infirmities. Petitioner could not have presented such facts in the
lower court dwring a criminal trial because such facts would be irrelevant as to hi:
guilt or innocence. He is precluded {rom raising such facts for the first time on
appeal because he is bound by the factual record created in the trial court below.
Where is the proper forum? Or is this one of those "Catch 22" situations in whict
there is no remedy for this injustice? Our view of the legal system is not so
eynical; the old maxim, "For every wrong there is a remedy" has meaning here. L
other words, when the validity of the coneclusive presumption described above is
challenged, there must be a forum in which to present evidence regarding its inval
Since none was provided in the trial court and no hearing is possible on appeal, thi
petition for a writ is the only apparent alternative.

A statutory presumption must be regarded as "irrational” or "arbitrary”
and hence unconstitutional unless it can be said with substantial assurance that the
presumed fact is more likely than not to fllow from the proven fact upon which it

is made to depend. Leary v. United States (1960) 395 U.S. 6, 36. Does the statut
presumption created by §290 meet this constitutional test as applied to 647(a)

defendants? What information is necessary for the court to resolve this constitutic
challenge? First, we must determine whether 647(a) defendants, as a class, are
more likely than not to repeat the offense. Studies conducted by counsel for petit
suggest that 'a majority of 647(a) defendants do not repeat the offense. If the
evidence (to be found in the court records and records of the police and prosecuto
offices) show that a majority of persons convicted of 647(a) do not repeat, then th
conclusive presumption established by the Legislature with respect to registration ¢
all 647(a) defendants is based upon a false premise and is therefore unconstitutiona

~11~
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If the evidence shows that a majority of 647(a) defendants do repeat or the evidence
is inconclusive on this point, the second factual area of inquiry with respect to the
statutory presumption is whether registration of these defendants has any effect on
deterring future crimes of this type. Counsel for Petitioner would like to present
evidence that the police simply do not use registration as a tool for deterring the
conduct proscribed by 647(a). If this is true, the conclusive presumption again

fails.
"On the whole, modern courts of justice are slow to recognize presumptior

as irrebutable, and are disposed rather to restrict than to extend their number. To
preciude a party by an arbitrary rule {rom adducing evidence in his favor is an act
which can only be justified by the clearest expediency and the soundest policy; and
some presumptions of this class cught never to have found their way into it." Bull
v. Bray (1891) 89 C. 286, 295.

In the trial court, Petitioner was not afforded a hearing prior to being
ordered to register by the court so that he could show that that forced registration
would work an injustice on him and would be of no great bene.fit to the state.

It is a violation of due process for the Legislature to employ a con-
clusive presumption that is not adequately supported by the facts and is, therefore.
unwarranted. Atkisson v. Kern Housing Authority (1976) 58 C.A.3d 89; Stanley v.

Tlinois (1872) 405 U.S. 845.

"M A] eriminal statutory presumption must be regarded
as 'irrational' or ‘'arbitrary’ and hence unconstituticnal
unless it can at least be said with substantial assurance
that the presumed fact is more likely than not to flow
from the proved fact on which it is made to depend."”
Leary v. United States (1969) 395 U.S. 6, 38.
In People v. Stevenson (1362) 58 C.2d 794, a rebuttable presumption in a

criminal case was held to be unconstitutional since it applied to many situations
where there was no rational basis {or the fact presumed.

In one situation the California Supreme Court recognized that:

"It would be irrational to impose upon an actor in &

".theat'richl'performance or its director a lifetime re-

quirment of registration as a sexual offender because he

may have performed or aided in the performance of an aet,

perhaps an obscene gesture, in a play. It is an errant

concept we cannot attribute to the Legislature that persons
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convicted of such an offense will require constant police

surveillance in order to prevent them from committing

similar crimes against society in the future." Barrows,

supra, at 826-827.

The United States Supreme Court has established a method of analyzing

whether a statute creates an unconstitutional conclusive presumption. In Bell v.
Burson (11971) 402 U.S. 539 the Court established a five-step process. If we apply
it to forced registration for all 647(a) offenders, it appears as follows:

conclusive presumption as applied to Section 647(a).

(1) Assumption of some statutory purpose by the
court (person is likely to commit similar serious

crime in the future and in order to protect society
the person should register so he can be under
constant police surveillance);

(2) Identification of some characteristic by the
statute (convicted of an enumerated crime such as
section 647(a));

(3) Attachment of certain consequences which flow from

this characteristic by the statute (automatic duty

to register with local police);

{4) Determination by court that all persons with this

characteristic need not be subjected to this burden

in order to achieve the state’s purpose, assuming

the purpose is legitimate;
(5) Court's conclusion: the individual must be allowed
a hearing as to the appropriateness of his bearing

the burden under the statute.

Using this analysis it is clear that Section 290 creates an unconstitutional
All 647(a) convicted defendants

are not in need of constant police surveillance—probably none are.

The Court should declare Section 290 unconstitutional as applied to

Section 647(a). If the Legislature agrees with the decision of the Court, that will

end the matter. 'If it determines that some 647(a) defendants should register, it

can sét up procedures for hearings on the issue and establish eriteria as to who

should register and who should not.
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VITI(B)
Requiring 647(a) Defendants to Register is
Arbitrary and Irrational by Today's Standards

If the purpose behind forced registration for 647(a) defendants has been
illegitimate, then it should be declared unconstitutional for this reason. However,
assuming that the purpose was some unknown legitimate reason, we must still inquire
into whether it is rational by today’s standards. The traditional test for the validity
of an enactment is whether the ends sought are appropriate and the regulations
described reasonable. Galyon v. Municipal Court (1964) 40 Cal.Rptr. 446, 448.

"As applied to & law, 'reasonableness’ is manifestly

not what extremists upon one side or the other would deem

fit and fair . . . reasonableness is what 'from the calm

sea level' of common sense, applied to the whole situation,

is not illegitimate in view of the end attained.” In re

Hall (1920) 50 C.A. 738, 790.

A statute valid when enacted may become invalid by change in conditions
to which it is applied. Gaylon v. Municipal Court (1964) 40 Cal.Rptr. 446, 449. Due
weight must be given to new and changed conditions when a court is reviewing the

constitutionality of a statute. As the court in Gaylon stated, "The reasonable
objective of the statute upon its enactment may have been a valid exereise of the
police power but because of the changed conditions (changed concept of publie
morality in the enumerated areas) during the last 91 years perforce requries us to
determine that there is no reasonable objective to be reached by the statute.”
Gaylon, supra, at 449. A similar approach should be taken with respect to the
present validity of §290 as applied to §47(a). :

Four major changes have occured since the registration law was first
enacted, which changes make it appropriate for this court to declare automatic
registration for all convicted 647(a) defendants unconstitutional, thereby giving the
Legislature the opportunity to redraft the law in light of these changes.

The first major change is in the area of technology. As the Report of
the Joint Legislatijve Committee for Revision of the Penal Code (attached hereto as
an Exhibit) states:

"In this respect registration is outmoded by the
availability of computerized information systems con-
cerning the modus operandi of offenders . . ." Penal

£-52
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Code Revision Project, "The Criminal Procedure Code.”

Maurice H. Oppenheim, Project Director (Introductory Notes

by the Staff, page vi) ‘

The second major change concerns the transformation of public policy
regarding homosexuality. Prior to 1976, most forms of private homosexual conduct
were criminal and, in fact, felonious. Landlords and employers were {ree to arbitrarily
discriminate against homosexuals. Today, private homosexual conduet is not illegal
because of the passage of the Consenting Adults Act, and homosexuality is a protected
status with respect to housing (the F.E.P.C. protects homosexuals in this area under
their Unruh Act jurisdiction) and employment (see Gay Law Students Association v.
Pacifie Telephone Company (1979) 156 Cal.Rptr. 14). The public policy of protecting

the rights and encouraging the realization of human potential of homosexuals was
further boosted by Governor Edmund G. Brown Jr., in his Executive Order B-54-79,
which Order bans diserimination within state government under the Governor's
jurisdiction. The voters of the state also made their feelings known by the defeat

of Proposition 8 in 1978, which proposition would have banned homosexual teachers
from the classroom. The Legisiature has also f{urthered this publie policy by enacting
legislation in 1976 to allow the licensing of teachers convicted of 647(a) violations,
after 1203.4 relief is granted (see Education Code §87215)

The third major change concerns the legal status of public sexual behavior
or public ‘sexual soliciation. Whereas all such speech or condt;ct was criminal when
290 was enacted and applied to 647(a), now, public sexual conduct is not per se a
violation of law. Pryor v. Municipal Court (1879) 25 C.3d 238 says that there is

little state interest in prohibiting such conduet unless a person is present who may
be offended. Just as Pryor limits 647(a) to situations in which the state has an
interest, namely, the prohibition of public sexual conduet where someone is present
who may be offended, so too should this court limit §290 as applied to 647(a) to
situations in which the state has a legitimate interest in imposing a requirement of
registration. Just as the Supreme Court required the facts and circumstances of
each case to be taken into consideration by the trier of fact, thereby disallowing
automatic convietions for public sexual conduct, the trial judge should be allowed
to consider r_egeva;‘it facts and circumstances as to whether forcing a particular
defendant to register will advance a legitimate state interest.

The last major change has to do with the right of privacy which was
greatly expanded in California by constitutional amendment in 18972. Article I

Section 1 of the California Constitution states:

o 5-!3
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"All people are by nature free and independent, and

have certain inalienable rights. Among these are en-

joying and defending life and liberty, acquiring,

possessing, and protecting property, and pursuing and

obtaining safety, happiness, and privaey." (Emphasis

added).

The argument in favor of this 1972 Amendment to the State Constitution
stated: |

"The right of privacy is the right to be left alone.

It is a fundamental and compelling interest. It protects

our homes, our families, our thoughts, our emotions, our

expressions, our personalities, our freedom of communion,

i and our freedom to associate with people we choose.”

See also White v.Davis (1875) 13 C.3d 757, 774-775, in which the Supreme Court
acknowledged the propriety of judicial resort to such ballot arguments as an aid in
construing such amendments. ‘ V

There are several recent California appellate cases whieh discuss the
scope of the federal and state constitutional right to privacy. With respect to the
state constitution, the Supreme Court, in City of Santa Barbara v.. Beverly Adamson,
(1980) 164 Cal.Rptr. 539, laid to rest the argument that the right to privacy contained
in Article I, Section 1 of the California Constitution was intended only as a protectior

against electronic surveillance practices. The court noted that the right to privacy
protects also against state intrusions into personal decisions such as the choice as

to with whom one will live. The freedom to make such a decision without government
infringement is fundamental and cannot be overriden absent a compelling state
interest.

California appellate courts have recognized that the right to privacy,
apparently under the federal constitution, protects against governmental involvement
into personal decisions as to the circumstances of one's private sexual conduet. In
Wellman v. Wellman (1980) 164 Cal.Rptr. 148 it was noted:

"Our state Supreme Court has referred (0 & con-

stitutional right of privaey in matters related to

marriage, family, and sex." Wellman, supra, at footnote

5.

Speaking of private sexual conduct between consenting adults, the Court
in Wellman stated, "[Sluch conduet has been held to be within the penumbra of

£-5Y
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constitutional protection afforded rights of privaey. . . so that intrusion by the
state in this sensitive aresa is not a matter to be taken lightly."” As the court in

Wellman noted, "At least one decision of the California Court of Appeal appears to

be in accord." In that case, Fults v. Superior Court (1879) 88 C.A.3d 899, 904, the

court considered "one's sexual relations” as a "well established zone of privacy."
Also, in the case of Baby Lasher v. Stephen Kleinberg (1980) 164 Cal.Rptr.

818, the Court of Appeal heid that it would be an unwarrani:ed governmental intrusio

into an individual's right to privacy if the court were to supervise the promises
made between two consenting adults as to the ecircumstances of their private sexual
conduct.

Thus, sexusl orientation and private sexual activity no longer create a
class of persons to be distrusted, harrassed, viewed as criminal, serutinized by the
state, or treated differently from other citizens in any way. “

Prior to all of these changes, it could have been argued that the state
did have an interest in having lists of homosexual offenders. After these changes,
the state interest has become sevérely and constitutionally limited.

What then—-given the present state of the laws and public poliecy—could
be a legitimate legislative purpose for including 647(a) within the 290 requirement?
Fcllowing or harrassing homosexuals can no longer be condoned. The answer lies
with the underlying premises discussed earlier. If 647(a) offenders are in fact
recidivists, if reecidivism or the occurrence of the crime in general is lessened by
police surveillance, and if registration results in that type of surveillance, then the
reduction of crime would be a legitimate legislative motive. We can think of no
other proper purpose. Whether this alleged purpose is in reality supported by the
registration procedure can only be determined after an evidentiary hearing.

IX
REGISTRATION AS PUNISHMENT

Do the 'police actueally put §47(a) registration records to any good use?
If no valu'a.ble purpose is served by requiring automatic registration of 647(a) defende
or if such registration is virtually useless in the overall police procedures used to
curb lewd conduct, then it would appear that such registration occupies no position
in the scheme of the criminal law than to punish those convicted under 647(a). If

£-55
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a court were to come to the conclusion that the only rational purpose of registratio:
by today's standards is punishment (because no other important purpose is being
served), then it would be appropriate for the court to invalidate registration for
647(a) defendants.

Registration was not originally intended by the Legislature to be punishm.
However, it may be serving no other pupcse today. If the court reaches such a
coneclusion, it should void the registration requirement for 647(a) defendants rather
than analyze the issue as to whether the imposition of such punishment would be
cruel or unusual. If the Legislature reinacted registration for 647(a) defendants
after this court voided that requirement, and it appeared that the new legislative
purpose was to impose a punishment, only then would the issue of cruel or unusual
punishment be squarely before the court.

However, so that the court will have all legal arguments before it, even
if the court only uses it as background material at this time, Petitioner is attaching
arguments as to why the registration requirement for 647(a) defendants is cruel or
unusual. Petitioner incorporates by reference, as though fully set forth hereat, the
arguments contained at pages 23 through 37 of the Amicus Curige brief of the
Pride Foundation which was submitted to the California Supreme Court in the case

of In re Anders.

X
A HEARING [S NECESSARY TO DETERMINE
IF THE CONSTITUTIONAL REQUIREMENT THAT
LAWS OF A GENERAL NATURE BE UNIFORM IN
OPERATION IS BEING VIOLATED

Because forced registration of all persons convicted of 647(a) is conside're'
by most participants in the legal system to be harsh, numerous methods are being
used to avoid this consequence whenever possible. Some prosecutors file a battery
charge, that is, §242 P.C., instead of a lewd conduct charge even though the arrest
was made ‘under 847'(3). A good example of this is demonstrated by People v.
Sanchez (1978) 147 Cal.Rptr. 850, Other prosecutors refuse to file a battery charge
and even object to battery as a lesser included offense in a "grope" case. Therefor:
whether a defendant will have to register as a sex offender because he "groped” a
vice officer will often depend on the city in which his conduet oceurred.

-18 E-S,‘
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Some prosecutors have establisned "disposition guidelines"” which allow for
a plea to a nonregisterable offense if the defendant does not have a prior similar
offense within five years. The disposition guidelines of the Los Angeles City Attorn
presently allow for such "reductions” in most cases. The present disposition guideline
of the Los Angeles County District Attorney allow for reductions, but in fewer
cases. If a defendant "gropes" a vice officer in the city of Los Angeles, he is
treated more leniently by the prosecutor; in Long Beach he is treated more harshly.
For example, in Long Beach, the City Prosecutor has guidelines which disallow a
reduction to a nonregisterable offense if an officer was "groped.” Yet, in Long
Beach, where the prosecutor's office is more harsh, the trial court judges have
established a policy of refusing to order registration of persons'convicted of 647(a).

So, while facially it appears that registration is automatice for all persons
convicted of 647(a), many participants in the legal system have found ways to avoid
registration. First, filing guidelines in some jurisdictions cause filings for other
than 647(a) whenever possible. Secondly, the disposition guidelines of some pro-
secutors encourage more "plea bargins” and thus fewer convietions for lewd conduct.
Thirdly, where the filing and disposition guidelines have failed to avoid the registra'
requirement, many judges will often sentence the defendant in a manner so as to
avoid registration. Scometimes, judges will simply fail to mention the matter at all.
If the sentencing judge fails to inform the defendant, on the record, of his'duty
to register, the defendant may not be held in violation of probation for not registeri
People v. Buforci (1974) 42 C.A.3d 975, 985. Other judges will place the defendant
on probation for less than 30 days and grant a motion to dismiss under 51203.4 P.C.

immediately thereafter. Such relief terminates any duty to register (Kelley v.Munici

Court (1958) 324 P.2d 990), although once registered, there is no provision for remov
of a name from the police registration files. '

While the Legislature passed a bill last year (S.B. 13) to put "teeth” into
the registration law Dy requiring mandatory jail for those who should register but
who fail to do so, it did not include 3$647(a) in this bill. Although the Legislature
has not yet repealed the registration provisions for §47(a) it has lately refused to
treat 647(a) in the same manner in which it has treated rapists or child molesters.
Hence we see a growing recognition in the Legislature that all sex crime should
not be lumped into the same category. ‘

If a hearing is held on the constitutionality of §290 as applied to 647(a).
prosecutors can be subpoened to testify about their filing and disposition guidelines,
judges can be subpoened to testify about their sentencing practices and as to how
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many 647(a) defendants register in their courts or in their judicial districts. Counsel
for Petitioner believes that such testimony and supporting documents will be relevant
on at least two legal points materinl to the constitutionality of registration for lewd
conduct defendants. First, it would establish a lack of the uniformity of operation of
the law which is required by Article IV, Section 18 of ‘t'he California Constitution.
Secondly, it would show that registration is "unusual”; if registration is determined to
be punishment, imposition of such a punishment is "unusual" under the California
Constitution which prohibits the imposition of cruel or unusual punishment because it is

imposed in only a limited number of 647(a) cases.

X1
AN EVIDENTIARY HEARING I3 NECESSARY TO DETERMINE
IF REGISTRATION 1S UNCONSTITUTIONAL
AS APPLIED TO DEFENDANT

"Due process requires that a party sought to be affected by a proceeding

shall have a right to raise such issues or set up any defense which he may have in the

feause . . . . A hearing which does not give the right to interpose reasonable and
ilegitimate defenses cannot constitute due process of law . . . ." 16A Am.Jur.2d, scction
1843, '

A judge's denial of a hearing at which evidence could be received and argu-

'ment heard regarding the constitutional validity of section 290 as applied to defen-

dant's particular case is error. See People v. Ripley, Appellate Department of the Los
Angeles Superior Court, CR A 16440, Opinion and Judgment filed August 20, 1980).
Not only procedural due process, but also equal protection demands that the

defendant not be denied an evidentiary hearing. Other defendants, including Jay Ripley,

iwere afforded an_opportunity for such a hearing; there is no rational excuse for giving

some defendants such a hearing and denying the same to the defendant in this case.
The Ripley case is not cited as precedent, but this court is asked to take judicial
notice of it as evidence on the issue of equal protection. (See Erhibit E attached to

the original Objection, Motion and Request, filed by the defendant in this case.)

b9l
CONCLUSION

It appears that the preponderance ol the legal profession which has been
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ifc:adled upon to address the issue of registration for 647(a) delendants is now of the
zopinion that such an automatic requirement should be climinated. Many of these
positions and policies are matters of whieh this court may take judicial notice.
The Los Angeles City Attorney testified during a hearing in the Senate
Judiciary Committee in 1979 and recommended that regﬁstrhtion~be eliminated for

647(a) and 647(d) cases.
In dealing with the issue of registration for 647(a) defendants, the Supreme

Court has limited the scope of such registration whenever possible. See Barrows v.
| Munieipal Court (1970) 1 Cal.3d 821; In re Birch (1973) 10 Cal.3d 314.
The Joint Legislative Committee for Revision of the Penal Code recom-

mended repeal of registration in its report to the Legislature. (See exhibit attached

hereto.)
( The Senate Judiciary Committee, after hearing hours of testimony on the
subject, voted 6 to 2 in 1979 to rcecommend repeal of the registration provision for

?647(5) cases which dé not involve children. Even Senator Richardson, who is tradi-

itionally conservative on such matters, favored the bill. (See S.B. 539, introduced
éfMarch 1979, by Senator Sieroty.)

] Senate Bill 13, authored by Senator Richardson, was passed by the Legis-
:llature in 1979. That bill requires judges to impose manditory jail terms of 90 days
T;for persons who fail to register as required by law. However, 3647(a) was intention-
igally omitted from the scope of this bill, thereby allowing current practices by many
,]members of the legal profession and the judiciary of non-enforcement of mandatory
Iregistration of 647(a) defendants to continue as usual. This is the first time the

| Legislature has acknowledged that registration requirements for rapists and child mol-
esters are different issues from registration of lewd conduct defendants.

! At the 1975 Annual Meeting of the California State Bar, Resolution 9-15
iwas adopted, which appointed a committee to study and make recommendations to the
State Bar with respect to sexual privacy ond scxual orientation issues. After one year
lof study, the committec issued a report and presented it to the 1976 Conference of
Delegates. The full text of that report, which calls for the elimination of registration
for lewd conduct offenders, is found at 2 Sex.L.Rptr. 66 (Nov./ Dec., 1978}, That
ireport was approved by the Conference of Delegates that year.

A recent Law Review article supports the position that automatic regis-
(tration of 647(a) defendants is unconstitutional. Note, "Sex Offender Registration for
1§647(a) Disorderly Conduct Convietions Is Cruel and Unusual Punishment." 13 San

|Diego Law Review 391 (1976). Thc Appellate Department of the San Diego Superior

~21- E.—ff
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Court rccently declared §290 unconstitutional as applied to a specific 647(a) case. See

!
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i
|
\

1Exhibit D attached to the original Objections, Motion and Request filed by the defendant

in this case.

for persons failing to register. People v. Buford, supra. They have been liberal in

‘i

] .

| California appellate courts have been reluctant to impose probation violations
i

t

|applying remedies to terminate future registration. Kelly v. Municipal Court, supra.

They have indicated a willingness to look at registration for 647(a) defendants in a
different light from registration for child molesters. People v. Mills (1978) 81 Cal.
TApp.3d 171.

The mental health profession, when called upon to address the issue, called

|
Ifor the repeal of the registration statute. See "Report of the Subcommittee on Homo-

{sexuality and the Law to the San Francisco Mental Health Advisory Board" adopted
iby the Board on April 10, 1973 (attached hereto as an exhibit). While ordinarily the
:Ipositions of these various legal institutions and ofllices would be matters of interest

Elto the Legislature and not the courts, the fact that such a wide spectrum of the legal

lorofession (academie, judicial, prosecutorial, legislative, ete.) disfavors registration, may
|affect the level of examination used by this court to assess the” problem. For this

v

|reason and because fundamental rights are involved (privacy and travel), strict scrutiny

‘Ewould be appropriate.

In balancing the purpose served by forced registration of all 647(a) defen-

!
i

";dants, the conclusiveness of the presumption created by automatic registration, the

J%Change of conditions since the statute was first enacted, the disapproval demonstrated

|by a large segment of the legal community, and the infringement on the rights of

iindividual defendants, it might be appropriate for this court to declare §290, as applied

i|[to this case, to be unconstitutional for the recasons set forth in the Objections filed in

this case, and more fully set forth in this Memorandum.

IDATED: Respectfully submitted,

Thomas F. Coleman

! ) Attorney for Defendant
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THE DISPOSITION TABLE OF PENAL CODE SIC- hadteed and it the
TIONS; Repceal of Sex Registration Laws el roseRh o
A disposition table of Penal Cade sections relating to criminal procedure ' 1“{t,1‘,§l" v‘..:s‘fm;{-\
follows these introductory sotes snd contains roferences to these notes, The h‘f “\/(‘r :-h:m.‘u
tuble should be wseful in companing the present code with the proposed code. {'n‘;.';“f’;;“,!:‘,”: .
o addition, it ulw reflects basie reconunendationy sinee it suptests the repeal “’W'h i ;";.\ N
of certain statutes. N " :‘1 | W,‘] .
Probubly the most controversial chunge would be the repeal of Penal Code e 1mv’¥ ‘t ‘J‘ .; .
Sections 200 and 2HLS, relating 1o the regstration of sexual offenders. These }\I‘H ':' ;”‘i
provisions were originally designed o aseastin the prevention and mvestieation o r‘. :‘» ;;z..l«,
ol sex erimnes. (See Hurrows v Mundeipa] Conrd DI T Ol b 421, 823826 {83 Howees ‘, .
Cal. Rptr. 819, 484 P.2d 4x3].) In this respect regiseration s outmoded by the Lot e
availebiiity of computerized information systems eoncerning the modus oper- C-"_”““"‘ P
anali of offenders, such as PATRIC—=Pattc rn Recognition and Information Cor- AN m\“' o
redatunt desedoped by the Lo Angeles Police Dopartment, The exponse - ‘”h’";\:
involved in the maintenanee wd ase of the present reuisteation files, swhich but A‘*”'” :
st bhe searched by hand, should be considered. Sinee sea offenders make up el :”m :”
foss than five perceent of the reported enminal activity in California, it is goes- H‘j‘! AN
totable whether retention and mumtemuwee s ostilied by the evpense The it “!"'"‘"""“
e o traveed from eity 1o eity within a eounty further reduces the importance 7 e
ol such fifes. 18w unbkely that o sex offender who intends o conunt further " “;:, o
oy offenses would live and register in the city in which he intends to cugage "33"“‘““‘ :‘,;"‘
w Turther eriminad activity. In addition, it secms dlogical to register sex offend- ("”""'_ f "
ers bt not robbers, burglars, and othess whao pose a greater statistieal threat 4 3‘“3-”""
to the safety and well-being of the population than sex olfenders. prrblenn

TRIAL JURORS' FLES AND SKELECTION ‘ PLEX B

Sections relatiog to the fees and mdesge allowed for jury service in the trial Th:‘ s
of eriminal cases are not incorporited in this draft. (Cf. Seetion 9006 of the draft, HBZ3. v not:
refating to the fees of grand juroes 3 histead, such seétions would e transferred not represent
to the appropriate part of the Government Code. Strong public sentiment has "W”“_"‘ LEARE
been exprissed for raising the amount presenbed by Section 1143 of the Penal the triat sy ~llx'
Code. This position would oreate a confliet botwoeean the amount presently paid o osyatem wabie
to juroes in civil cases and the stipend for those selected to serve on eriminal COtHZONEIHY, ¢«
panels 1t did not seem appropriste to suggest an across-the-board raisn since ) o the {mrf
this approach would substantially affect the enst of a civil jury trial without the senteney s
benefit of the views of attorneys who vngoue in civil trial work, There are a In Poopls
nuriber of solutions which will readily oceur to the reader, but it is recomnmoned- Court gbsee
ed that the ramificutions of the problem ought to he separately considered apurt “Both
from a draft on crimumal procedure by a group which includes representation betseht
aned partespation by thee eivil bar rlaboratu

I addition, it is suggested that such a group could modernize the luw con- LT
cotiiag the selection process, For exanple, Section 198 of the Code of Civil et
Procedure, which-defines comipetency of a person ta serve us u jurer uses the The prerye
teng Tdecsept.”s Sueh Lignasse, while pediags proper m 1872 when it was el
wlopted, no longer reflects modens asage Likewise the whole subjoct of ox- I the g

enpdionss frots v didy rases guestions of pabide poliey swhieh have recenved
attention in reeent years ad could be recevaluated.

vi
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Torcword:  Charae to the Committere

{ \

P Your subcemmitice was charged with looking into the role of taw enfarcan

Scn Francisco vis a vis overt, or invitcd, homosexual acts Letween any percs,
° -

-y

=
i
of any age; to-report the obtainabla facts, and to meke recommendations, if

warranted,
To prepare this report, your subcommiites mat with reprasantatives of - v
law enforcement acencies and homophile organizaticns; before wa proceed, we v

J1ke to publicly thank them for their most helpful cocparaticen.

Rationalz and Qroanization of Repor:
For the purposes of this sctudy sexual acts ware class|fied in {ive ways:
of willinaness (vs. force); classes of persons concerned (e.g. adulz, sanv);

e ———— e L)

of sex acts per se (e.g. fellatio); the role of payment for sex (prostitutic

thie degrae of public exposure involved (ea.g. nude at beach).

Ve limlted our study of '‘law enforcement' to the level of initial cortean,

*

the arresting officer.

The Rules of Law

There arc a number of California statutas which nsrtain to sexua) activiey,

classify them for our purposes, as fFollcws:

.

Class (1): Acts which prohibit any sex Jct done without the willinn consaac
both of the acting parties (liote: excestion: heterosexual intercourse b7 REe

and wife), The relevant statute Is Section 281: " (Fforcible) rape.'

Class (2): Acts which prohibiz any sex act detween carzain

. -
C.A5%52% A7 ~nrTn
[adiiy

- . v 3 ) a o
Jefined LDy the statute,specificaliy those classes as lLetwesn Madulis', &l

Hehlldren”; Yetween ''sane'’ and "insane'; "child' and "child', tha “marricd -
i
and "uamarried perscn’’; and between certain deqress of kinship (“"incesct').

rrlevant statutes are:  Section 262: “stacutory rape''; 2070 Menduellen o

cusly chaste person'; 267a: “liviag ia adulzery't; 272, Meontributing to e

delinqueney of a minor'; 285: "incess't: 230: Mehlid molestation.!t

| E-bb
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LI
aets (Msodemy™), The Jaws do nol prohinit oral=aral acts (Muissing

prohibited acis are called "yanatural®, "lewd', "lasclvious', ete, /Jolin: ("
. ‘ -
tlng") a person to perform such -9n act por se fs 3 crime, The relevint olat o

e it

-~

“are: Sectlons 283a; oral=genital {(“oral copulation'); 285: genizal-anal (V.

G73: Mutual masturbation {"lewd act'); &47a: ‘seliciting for..." wural-orai

although not forbidden, has heen harassed (2.g. a white male kissing bLiach ma:

arrasted for “"ohstiructing the sidewalk"), Sometimes Section 601.w9 is used

v

o

Interdlcet ‘petting''; the term used is ',..lead a disselute life." 'Sc

13
——

. Ghyd

archlibits “lgitering...in punlic toilets...(in crder to solicit/perinmm).,. . lew

.

sets " . ‘ : o -
riass gb\: Acts which, recardless of consent, and recardless of accoptobitivy

endaer Class (3), are done as a commercial servica for monav, or (85 equivaicag?
Thls i3 called Horgetitusion", '"wharing.'t Alse proh?hiccc are acets ar SOt
vilileh aid prostitution, such a3 "pimping', Yeparating a bawdy-hcuzc”.(nr eyl
111 repute’), ete. Alsoe, sceking customars ger ose is a erime (Msoliciting''y,
low teles to differesntiates betwesn semeons who, {n "Tree lance®™ fashicn, trode:
dlnnar, chea:rc..ctc., for Interesursa, cte.; and o person who derives his (he

11velihodd -from selling sexual favoers. The relevant sgatutes are Sec, &47b:

vsoliclting for...'t and For doing the act leself; 318: for Ypimping'', "housin-

Class (5): Acts which relaie not to sex acts per se, but o public visibilisy
czrtaln garts'cF the human §cd9, especlally the sex orgaas; these prohibiz in
varyling degrées, when and where and how much can be shewn; e.g. nudist heaches,
nude sheas {n nig%c clubs; ”c#hibi:%cm?scic” display Syna man of his penis to
chlidren I'n a pgb!f&'phék. The relevant statutes are 341.1: "indecent exscrur

31,2, "perzuading (to expose)'’,



jv. Dotzarns of Arrest

in this section we tabulata the variaties of reported "offensas' and arresin Tnr
Uhomosexual' activities. Some '"hererosexual' ofifenses are includad Yar compari=-

-

san. Some of these figures are rounded-aoff; currently, the San Francisco
Police Department keeps various kinds of tabulations {or Federal, state, and
focal purposes; these '"headings® did not easily fit our categories. lHowever,

by cross-tabulating, c¢ertain key patterns were easily evident, (Explanactory

commants follow.)

Class (1) Forcible Raos (1972 figures)

567 reported cases (207 classed as "attempted')

Qf these;

.

Y

508 (13% “attempteds") werz vaiidly charged, and,
62 were classed as ''unfounded "

For the 505 valids, 209 men were arrested (approximately 45%).
Of the 505, thesa classified as '"homosexual': nona,

Class (2) Prohibitad Pairinas (1972 figures) A

(1) Cases of "incuast'': 3 reported occurrences,

(2) thild molestation: 107 offenses (10% "attempts"); fairly consistentiy,

S~10 cases per month
Classified as ‘*homosexual't: none,

One careful study (Oregon) showed over 257, to be heterosaxual contacts, montiy

within the family unit (especially stepfathars, uncles).

(3) 29 cases of "statutory't rape, 24 arrests; cases classed as homcsexual;

o ——— s

Class (3) Prohibited Acts (1972) )

(1) Sodemv: 12 occurrences rcportad (avarage i/month)

(2) 0ral Ceoulation: 1860 arrescs

-

(3) Lewd and lascivious act (solicitina for): A73 arrests. HMote that h74 of

thesz were by plainclothesmen (vica squaa'). (See belew, Yantrapmenc) .

The Mlewd! " solicited was aiiner orai copulation or sodomy ) na arrosts

for neeting, halerosuxuyal requascs. a e "E“li
»
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tmarly 2,000 female arrests (1500 bewween ages 13=00) 0 noaa by fon n
(120 between ages i13-bLLY, The 400 are prooably all hosmosexual "hustlars' | o
cuntemers (of femalas) (uatil very receatly) are almast never arrested,

flote the great 'differences in socio-cultural factors. jlnterosexual prostitutes

comnenly arc in complicated emotionai-financial bondage to their pimps (incl.i-
ing drug pushing); today the Yquickie'' hatei-mota]l has replaced the “‘bawdy
house '

Bomosexual "hustlers' ars lons-woelf eperators. The main "pimping' ocutlets have
been "modelling agencias' which only kept name-addreoss [Tiles,
tiote that hcmosexual prostitutes can be Furtﬂer charged under Class (1) with

soliciting an "unnatural" acr.

Class (S) Publlic Display (1972)

OQver 300 arrests for indecent sxposure. These figures do not moke cirar wiat

xinds; for exampie, under the present Jaw, "indecent! covers everything [rom
ihe exposura of the penis of a man urinating in a dark alley, accidentaily dis=
coverced by a police officer, to the ercction of a psychotic exhibiéionist
pointed at a group of baby girls, |

The distribution over the year is non-illuminating; a "steady'' average of 25/

month., (That is, no "summer cluster!” for ‘‘nude swimming''), Same lawvers fan'
that these figures hide prohibited acts.
For example, in contrast, there ware 75 arrests for obscere shows, 35 occurrsac

in just 2 months (April=flay), aone at all in the fail (Sept.-Nov.), a3 patiarn

typical of "rousting." (The term, "roust', refers to (sudden) increascrd caifnr:n-

-

ment of some particular Jaw,)

P Y

As an example of overlapoing charges {indecent exposure/lewd act (lass 35, czn-
-

sider the case of two males approhended in the act of fellatic in a publie pari,
or in a public latrine, (The 4.5, Supreme Court has racently ruled that, whon
.

such statutss apply, the act must be truly "public’’; that is, visikhle ta an

Yianocently aceicntal' viewer; that is, pot someone hidden in the ventilatian

eveEam, e, ) - : . .o ’65
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1.

ihare is good psychiatric evidencs that some small nwi s o nuch e

involve homosaxuals who have 3 clear naurolic '‘necd' to exhipil themselves

spocificaliy to perform oral copulacion in a3 public sreting; some, fur.lermarz,

bl §

wilh @ “need" to deliberately risk arrest. On the other hand, the vast

. 3

majority are those whao, driven by lonelinass, yet fearful of Llackmail, stigua,

13

ele., seek the anonymity which only casual public sex can afford. (MRcstracms”
otier safrmty, plus semi-privacy.)

.

Civil Riahts Aspects (Homesexuals) (Classes (3) (4 above)

In the discussion which follows, xeep in mind these factars:

(1) Qur socierv's attitudes to homossxuality, and oven saxuality in gencrad,

have changed markedly in the past decade, (Concurrently refleeting these
chanqges, so0 have the xinds and degrees of police activity, As one o’finia;
put it, '"llow that the gays also are a prassuyra group, we ¢an never 50 back

to the olg ways.'!

E£-T0



- , ; ‘ -
(A Lbasle principie of low is tha € prohiur Ling o el

uslng, or cnticing another to commit 2 crime, i co don2 bty a pelice o

Veatesmenr N

then arrests the very pcrsoﬁ,he/xhc has enticed, it is called
o
cxample, a pélicc officer, Uisguised as a "elvillan”, could benaive in an ar:
scductlve way which could encourage snother to solicit a sex act, f1ee, or
D?:cu::toé: | s . ~ .

An———————— . -

ihen o police officer deeclares i- courg that a person has solicited him/iwr [y

prehibized sex (Classes (3) (%) above), and the cther denies it, o is then « <i

N

jears automatically arc beliowe

e 13

t'ione persen's word 2gainst anothgr.'t If police of

be the truthtcllers, the pawer of unchecked abuse (espzcially entrapgmant) couvid i

w
[ 4

great.  (In one trial for homaosexual solicitation, the defense spesch was enc
long, “YEither my client is lyiag or the policecman is'; the jury, after only 20¢ i

&

voted 12-Q to accuit!

In 1970, in responsa to various complaints, 'plain clothesmen' were assiyned o

-

-t

Golden Gatz Park; and a number of arrcsts for solicitation were made. e Loy

£
E4

cencerned complained that certain officers "enticed' them (e.g. the 'ercciion’ |
oiflecar's tight jeans was his pistol), Also carlier (late '60's) plain clctin-n

hed made arrests in ''gay!! bars; 3gain cthe complaint wes entrapirent (2.g. officer

51t at bar with drink, "awaiting' zolicitation); also uniformed poiice would onte
ticusly demand |,D. cards {("'upsctting'' custamars),

As of 1972, situation Is, as we determina it, as foliais, Oue to fnerecased gurnr
milltancy of.homophile groups anmd lncrrasing use of the ¢ourts, plus an increasia

by police forces that the''cost-ensrqgy® cfforts are roc worth the mini-results, go
<
pellce surveilliance of homosexuais in San Francisco has markadly dearaas

-

clothes unlt in Goldem Gate Park has heasn dissandnd; and no more plain clothosau.

(3]

. The

. s

dssigned to ''gay' bars. However, plain closhes officers still cruise the strece:

-

arresting prostlitutes of either sex.

.
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- ‘ .
weihave no recommendations about Clusses (V): foeciles 0 sl Uy

| . “
s

! . . . .
prostitution; these are contcxc$;?uc:sde our assignment. GOur recomrendativn. v

For Class (3): Yynpatural" acts -

t - » N . . .. . ‘,
$ince modern seientific findings (anthrcpology, mrdicine, Ninsey, Hastuers, 0%
thoroughly demolished the 1870's definitions of "natural” sex, and sin<es it 19

obvlous that milllons of ''normal" people practice the so-called '‘uanatural' oc?

hundraeds of millions of times; and

"
eeo

siﬁéc constant violacicns'of a. law on such a massive scale breeds a*coq:ém;:f
and;for law [n general; and

since the only functlon of these laws has been a threat and/or an wpen iasviiat
to blackmail; “they ald add hothing to 'the public safety or wetfarc” {(5.0.4, Do
Conyers)

we reconmend the total rep=al of a3)l laws which define the "ncmnalicy' and tre

-
w

Msbornormality! of the types of possibie sexual actioas, (As of S Harch

0
f

copulation' statute was declared unconstitutional.)

Fer Class (1): nmollie= aetivity .

fending raepeal of laws defining "unnaturalness'', we recommend that the law cnfc

cgencles continue their current enlightensd program of not attempting to vigsrou
. . ————

forco these ''laws'!, except where ths sexual 3ctivity is a true public nuissnc:.

-

For Class {51

The law shoa?d'clgar!y;dif?erentiacé beltween accidentsal genitaf exposura, "bear
type nudity, and psychapathic ”cxhibizionfsm“; anly the last cateqory ncndﬁ':crc
o .

soclal sanctiong

Ve reccmmand (1) tha creation of a category: ''open lewdaess®, defined as *:?
exhlbitling the géhicgis in order tg arcuse onezeli or othars; and (2) that vz of
the YAustralilan® system, whereby ''sick! exhibitionlsts are mandated to cuipatics
peychiatrie care for o S-month pericd, after which they than are reexamined by ot

. . e o
cecurts, etle, " e ’



For all Classes:

»

' . . o
Under Sectlon 290 of the Smatules, any one convicted of any offanse wines 0,

»

’ " .
268, 28, 286, 288, 288a, 3i4,1,2 and 647 (a)(d) must thereaftar register (in

prescribed Fashion) as a ''sex offender.'t This Is a gross lifatime condnmnatin

of a perscon; we recommend the total repeal of this Secetion,

\i¢ also recommend instcad, tha* danazrcus sexual oflenders, or gross ''ropsain

.

(c.g. cortain exhibitionists) be cither in therapy, or incarcerated, unti' tru
‘'eyred,'t (Presently, harmless types are stigmatized (or years, while some
homicidal ropists have ''served their time!’; have been rcleased; and have kil

agaln.)
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II.

SECTION 290 DENIES EQUAL PRQTECTION TO
THOSE COMPELLED BY ITS TERMS TO
‘ REGISTER AS SEX OFFENDERS.

Contrary to Real Party's assertion, the registration
requirement imposed by Section 290 is by no means a trivial one.
(Return, p. 24). Registration makes significant inrcads into
the .individual’s liberty, autonomy, and privacy; it affects
his freedom to travel; and it provides a continuing source of
shame and humiliation by reminding the registrant for the rest
of his life of his earlier misadventures.

Individuals convicted of one of the enumer-
ated crimes have been deemed by the Legis-
lature to have a propensity to commit such
anti-social crimes in the future and thus

are the subject of continual police surveil~
lance. Whenever any sex crime occurs in his
area, the registrant may very well be subjected
to investigation. Although the stigma cf a
short jail sentence should eventually fade,
the ignominious badge carried by the convicted
sex offender can remain for a lifetime.

In re Birch, 10 Cal.2d 314, 321-22
(1873).

Those upon whom the burden of registration falls must expect
to find themselves the special targets of police interest.

Ibid.; see Barrows v. Municipal Court, 1 Cal.3d 821, 825-26 (1970).

They must forever -- unless judicially relieved -- suffer the em-

barrassment of revealing this aspect of their lives to strangers

in the police department -- a duty to be repeated whenever
they move to a new town.§/
3/ . .
Thus the argument of Real Party that registration information
is "maintained confidentiallv® (Return, p. 24) ignores the

{Footnote continued on page 12)

-11- E"’ 76’



The injury thus dealg to the personality of one placed
under a duty to register constitutes as tangible a degradation
‘as the pillory. Any law purporting to impose it upon one class
of persons, but not on others, should be subjected to the most

exacting scrutiny. That was done in Skinner v. Oklahoma ex. rel.

Williamson, 316 U.8. 535 {1%42), where Oklahoma had imposed
sterilization as a penalty for those habitually engaged in larceny,
but aeclined to impose that extreme penalty on one who had re-
peatedly embezzled property of eqgual value. The Court held:

. When the law lays an unequal hand on those
who have committed intrinsically the same
guality of offense and sterilizes one and
not the other, it has made as invidious a
discrimination as if it had selected a parti-
cular race or naticnality for oppressive
treatment.... We have not the slightest
basis for inferring that that line has any
significance in eugenics nor that the in-
heritability of criminal traits follows the
neat legal distinctions which the law has
marked between those two offenses.

316 U.S. at 541-42.

More recently, in Autry v. Mitchell, 420 F.Supp. 967 (E.D.N.Y.

1976), a three-judge court held invalid a North Carolina "out-
lawry" statute enabling any citizen without penalty to kiil a
fleeing accused felon who had been declared an outlaw after
failing to surrender. The statute covered all felonies and
all felons, but did‘not apply to anyone unless an accusatory

pleading had been filed. Thus, as Judge Craven held for the court:

5/ (Continued)

subjective feelings of degradation which must be suffered by having
to provide such information to anyone. The level of confidentiality
is in. any event a minimal one, since the records are cpen to any
"regularly employed peace or other law enforcement officer.”

Section 290. Moreover, the court records and transcripts embodying
the original order to register are ordinarily open to the public

E-T6
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The statute makes no distinction with res-
pect to dangerousness, Nor is there any
distinction based on the nature of the
felony. ....Whether one is outlawed appears
to be a matter of caprice.... Some accused
murderers who fail to surrender are out~
lawed, and many others are not.

420 F.Supp at 970-71, 972.
A similar method of analysis should apply to Section
280, Although its purpose has been held to be the prevention

of recidivism (Barrows v. Municipal Court, supra, 1 Cal.3d at

825-26), not all criminal cffenges =-- indeed, not even all sex
offenses -- are included.é/ The guestion raised is "whether
there is some 'ground of difference that rationally explains

the different treatment...." Eisenstadt v. Baird, 405 U.S.

438, 447 (1972); see In re King, 3 Cal.3d 226 (1870). We submit

there is none.

The statutory reqistraﬁion scheme makes no reasonable.
distinctions in terms of the nature of the vicﬁim. .Although‘
a concern with children might be a proper basis of differentia-
tion, sex crimes involving children fall on both sides of Section
290's line. One who is convicted of exciting the lust of a
child (Section 288) must register:; one whose goed fortune it is.
to be'convicted instead of lewdness in the presence of a c¢hild
{section 273g) need not. Oral*copulatidn with a minor (Section 283z
(a=c)) 1is a régistrable offense; other forms of sexual inter-

course with minors amounting to statutory rape (Section 261.5)

6/

T  The contrary statement by Real Party in the Return, p. 26,
lines 3-5, is untrue, as shown in Appendix "A" to this

brief.

-] 3
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7/

are not.-— Child molestation (Section 647a) requires registra-
tion; child abuse (Sections 273a, 273d) does not.

The seriousness of any of thesé crimes does not seem
to offer any method for divining a rationality on which Section
290 operates. A person who uses a minor under 16 to produce
pornographic films (Sectien 311.4) is guilty of a felony, but
need not register} vet for the same act, the same perscn might
be convicted of Section 272 (contributing to the delinquency of
a minor) as a lesser-included offense, which, although only a
misdemeanor, requires registration if lewdness is involved.

One who has had sexual intercourse with an unconscious woman
(section 261(4)), although guilty of rape, need not register;
but if the sex act consisted of oral intercourse, the victim
being unconscious, the offense (Section 288a(f)) requires
registration for life.g/Sodamy (Section 286) is registrable,
but bestiality (Section 285.5) is not; incest (Section 285) is
registrable, but bigamy (Section 281, 284) is not. |

There is no touchstone based on the presumed degree
of recidivism inherent in any of the offenses,. Although, as
we argue elsewhere in this brief, any conclusive, irrebuttable

presumption of future recidivism denies due process, even if it

7/

" Although Section 288a ostensibly includes acts with both male
and female "victims", Sections 261 and 261.5 apply only to acts
upon women. The exclusion of the latter offenses from Section

290 may indicate a wholly impermissible discrimination based on
the sex of the victim and the supposed sexual orientation of the’
actor, since most arrests under Section 288a involve same-sex acts
by males.

8/

See footnote 7 above,

wld =
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were generally supported by empirical data, there is no rational
basis for supposing that those who commit the listed offenses

are inherently recidivist while other "sex offenders" are not.

For example, one who "procures" or "abducts" a m@nor for
prcstitutioﬁ (Sections 266, 267) must register; one who keeps

a minor in, or sends a minor to, a house of prostitution (Sections
273f, 309) need not. A rapist whose victim cénﬁot resist be-
cause she is drunk (Section 261(35) is "deemed" a "potential
recidivist",g/ but if, instead, the victim is insane (Section
261{1)) the presumption disappears along with the registration
requirement. Apparently, we are supposed to believe that those.
who loiterAin toilets for lewd purposes (Section 647(d)) are
compelled to commit these acts again and again, but those who
loiter about and peep in windows {Section 647 (h)) are not:

or that soliciting sex for hire {(Section 647(b)) is an isolated

event in the person's life, but eliminating the consideration of

payment turns the person into a compulsive recidivist (Section 647 (a

‘

8/ Cf. Note, "Criminal Registration Ordinances: Police Control Over
Poténtial Recidivists," 103 U.Pa.L.Rev. 60 (1954). Punishment for
the sole "offense" of "potential recidivism" is the result of
Section 290 if its purpose 1s as stated in Barrows. Yet casting

the issue in these terms shows that Section 290 1s perhaps a crude
ancestor of the more recently developed notion of "preventive
detention”:

Throughout history, governments have been

tempted to establish order by identifying and
imprisoning in advance all likely troublemakers.
Our society, however, has made the basic decision
not to entrust _such sweeping power to the state.
We have relied instead upon the moral and deter-
rent effects of laws which define particular acts
as criminal and which punish all who violate
their proscriptions.

Tribe, "An Ounce of Detention: Pre-
ventive Justice in the World of John
Mitchell," 56 Va.L.Rev. 371, 376 (187C

- £-79



It is impossible to conceive any permissible legisla-
tive judgment that would lead it to conclude that seduction of a
previously chaste, unmarried woman under promise of marriage
(Section 268) was a crime so heinous that the perpetrator should
be branded a "sex offender” for life; but that persuading a
child to perform in a porncgraphic movie (Section 311.4) was not.

Compare In re King, supra, 3 Cal.3d 226 (1970) (nonsupport penalty

depended on residence of defendant; held invalid). In fact,
the arbitrariness with which similar or equally grave offenses
are included within or excluded from the ambit of Section 290
can place the future of a suspect completely in the power of

the arfesting officer or prosecutoriﬂ/ ~-= or of a jury wﬁich, in
convicting of a "lesser" offense, might unknowingly be imposing
a much greater, énd autcmatic, penalty.

3

In Barrows v. Municipal Ccurt, 1 Cal.3d 821, 827-28,

(1970), the Court resolved the equal protection problem narrowly,
by construing Section 647(a) to excliuds theatrical verformances

covered by the obscenity laws. _But the scheme of Section 290
10/

Often the offense committed is one which
could be charged under either the regis-
terable or non-registerable statute. For
example, an officer observing two suspects

in foreplay preliminary to a felonicus homo-
sexual act could arrest for indecent expo-
sure, disorderly conduct, or outraging public
decency. Qf these, only a conviction for in-
decent exposure requires registration. There-
fore, due to what seems to be the predominant
view of police officials that such offenders
should be registered, the arrest would be for
indecent exposure.

Note, - "Compulsory Registration: A
Vehicle of Mercy Discarded," 3 Cal.W.L.
Rev. 195, 199 (1967) (footnote omitted] .

See also In re Davis, 242 Cal.App.2d 645 (1966).

- ~16- E,ga
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is so broad, and its inequitieé SO pervasive,éi/ that reinterprein-
tion of nearly every sex-related section of‘the Penal Code

would be necessary to give the benefit of the Barrows' reasoning
to persons charged with other registrable offenses. Concededly,
it is not for this Court to redraft the entire legislative scheme
merely to avoid a constitutional ruling. Rather, such é ruling
is necessary in order that the Legislature be required to express
its policy decisions in a constituticnally permissible way.

At a minimum, this requires that the category of offenders upon
whom punishments are to be visited be defined with a degree of
precision appropriate to the gravity of the harm to be imposed.
That degree of precision is absént from Section 290 as it

presently exists.

I1T.

SECTION 290 DENIES DUE PROCESS BY CONFERRING
A DISABLING STATUS ON DEFENDANTS WITHOUT A
HEARING,

.An individual convicted of one of the listed sex

crimes
ha[s] been deemed by the Legislature to have
a propensity to commit such anti-sccial
crimes in the future...
In re Birch, 10 Cal.3d 314,
. 321 (1973).
17

In Appandix "A" to this brief, we have compared each offense
listed under Secticn 290 with other, non-registrable offenses
which are similar in content or equally serious in terms of
the presumed concerns of society. The Appendix amply demon-
strates that the entire scheme of Section 290 is fraught with
inconsistencies and inequities of the types described above.

E-§/



This "propensity” is not in issue at the trial for the under-
lying offense which triggers the registration requirement; nor
is it an element of the prosecution's case if the defendant is
charged with failure to register. The registration requirement
is mandatory and is not affected by any mitigating circumstance,
such as the nature of the offense or the parties, or the subse-
guent amendment or repeal of the statute under which defendant
was convicted.lgThere is no method by which a defendant may avoid
the imposition of the registration requirement by proving that
he has no propensity tc repeat his offense.ig/
The effecﬁ of this procedure is to use the fact of
conviction to place the defendant in a status which penalizes
him and from which he cannot escape by proof. Such conclusive

presumptions have been declared unconstitutional in numerous

civil contexts, [see, e.g., Vliandis v. Kline, 412 U.S5. 441,

446 (1973)] and should be striken here as well. The vice of these
procedural shortcuts is that they do not permit the defendant

an individualized hearing on the very issues which are most
crucial to the case. By limiting or eliminating issues, they
permit the categorizaticon and punishment of individuals with a

degree of imprecision that is intolerable in light of the pur-

pose of the statutes in gquestion. See generally Tribe, "Struc-

tural Due Process,;". 10 Harv.Civ.Rts, = Civ.Lib.L.Rev. 269 (1973).

L2/

T Compare People v. Jones, 42 Cal.2d 219 (1954), citing Section
290 in support of 1its holding that one charged with violating
Section 288 was entitled to show his mental condition as proof
of lack of propensity to commit the charged offense.

-18-
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In a proceeding for viclation of Section 296, the
Court is required to assume that anyone convicted of one of
the lisied offenses is per se likely to repeat the conduct ~--
and §2Alikely to do so that soc}ety is justified in imposing

a registration system that would be intolerable to the general

13/

population.— "Even in the abstract, the required assumption
is a strained one:

In view of the lack of any definite know=-
ledge [on the subject of recidivism]... it
is guestionable whether there is a suffi-
cient relationship between the registra-
tion requirement and the objective of these
laws.

Note, "Criminal Registration Ordinances:
Police Control Over Potential Reci-
divists," 103 U.Pa.L.Rev. 60, 101
(1954) .14/

13/

T Registration requirements are traditionally disfavored. Where
imposed in our society, thev are usually viewed as administrative
measures carrving no social stigma, as in the case of lobbyists

or licensees of various types. Other registration requirements

are usually justified by some overriding national need of supreme
significance, such as the war.power or the power over aliens. ,
Even in such cases, courts recognize the "unnecessary and irritating
restrictions upon personal liberties” which cause thesse systems

to be "at war with the fundamental principles of our free govern-
ment...." Hines v. Davidowitz, 312 U.3. 52, 71 (l941). The poten-
tial for abuse of all reglstration systems is always present, and
brings to mind "the notoriocus card indices of race polluters and
homosexuals, used by the administration of the Third Reich mostly

for political frameups." Kempnexr, "The German National Registra-
tion System as Mesans of Police Control of Population,”" 36 J.Crim.
L. & Criminology 362, 382 (1946). The burden placed on those

who would impose any svstem of dossiers must reflect the justifiable
fear that such a system will inhibit the exercise of constitutional
rights. See White v. Davis, 13 Cal.3d 757, 767~68 (1875}, and

cases cited therein. .

14/ .

T Another regquired assumption is that the punishment inflicted
will achieve the stated goal, i.e., that registration will reduce
the incidence of recidivism. Although this is next to impossible
to prove, the Kinsey studies suggest that no degree of punishment

(Footnote continued con page 2Q)°

19~
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In the concrete case, it can become ludicrous if a
defendant is presumed, without proof, to be a danger to society
for the rest of his life. Such danger is_in no way established
by the underlying criminal conviction, because the broad issues
involved in such a judgment are no%, and cannot-be litigated in
a trial for specific past conduct. For this reason, a teacher's
conviction for the identical offense cannot constitute per se

proof of his unfitness to teach. Newland v. Board of Governors,

19 Cal.34 705, 714 n. 11 (1977); Board of Education v. Jack M.,

19 Cal.3d 651, 704 (1277). Similarly, an isclated conviction,
regardless of the crime, cannot stand alone as sufficient proof
that the offender is at all likely to commit the same or a simi-

lar offense again., Cf£., Kennedy v. Mendoza-Martinez, 372

U.S, 144, 167 n. 21 (1963).

;i/ {Continued)

can eliminate the basic impulses from which the proscribed sex
acts arise.

-Data which we have on more than 1200 persons
who have been convicted of sex offenses indi-
cate that there are very few who modify their
sexual patterns as a result of their contacts
with the law, or, indeed, as a result of any-
thing that happens to them after they have

" passed their middle teens. This is not because
convicted sex offenders are peculiarly degencrate
or different from the mass of the population.

It is simply because all persons have their
gexual patterns laid down for them by the cus~
tom of the communities in which they are raised.

A.C. Kinsey et al., Sexual Behavior
In the Human Male 392 (134%57.

E-84



The purported availability of proceedings which in the
- future may negate the duty to register is no answer to the fore-

going argument. See Kennedy v. Mendoza-Martinez, supra at

167. First, those proceedings are not available at the time
of conviction, but require the defendant to wait until his
probation has expired (Section 1203.4), or one year (for mis-
demeanants not placed on probation under Section 1203.4a), or
a variable period not less than three years (for felons under
Section 4852.03). Second, all the foregoing statutes not
only place the burden of going forward and of persuasion on
the defendant, but also reguire him to satisfy standards such
as "the interests of justice" (Section 1203.4(a)) or "has...
lived an honest and upright life" (Sections 1203.4a(a) and
4852.05) which in effect leave his fate in the unbridled discre-
tion of the judge who hears the petition. Third, the issues w
involved in such proceedings do not substitute for a finding ex-
plicitly deciding whether or not the defendant's registration
with the police would serve the social goals underlying Section
290.

In dealing with registration statutes, in general, it
is worth néting that they became common in the 1930's, after
previous éttempts to deal with the rising crime rate by creating

status crimes [see Lanzetta v. New Jersey, 306 U.S. 451 (1939))

or by using "existing vagrancy laws to harass the gangsters

and racketeers." Note, supra, 103 U.Pa.L.Rev. at 62 (footnote

omitted). After those attempts proved unconstituional or unworkable.

-21-
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registration laws were enacted:

Many felt that these ordinances would be
effective because criminals would be har-
assed by the information reguirements and
convictions could be obtained merely by
showing presence within the jurisdiction,
a criminal record and failure to register.
Id. at 62 (footnote omitted).
Because past conduct cannot be changed, basing liability on a
"record" amounts to creation of a status crime. See id. at
100. The "social protection" theory does not excuse this;
society should be protected encough by the conviction and sentence
actually imposed, without the need for creation of a caste of
"sex offenders" to which defendants are consigned. Similar
"preventive" theories were formerly thought. to Jjustify vagrancy
laws as well.
A vagrant is a probable criminal; and the pur-
pose of the statute is to prevent crimes which
may likely flow from his mode of life.
District of Columbia v. Hunt,

163 .24 833, 835 (D.C.Cir. 1947)
{footnote omitted).

Creation of a status crime called "sex offender" is
merely the other side of the coin of conclusive presumption.

Cf. City of Detroit v. Bowden, & Mich.App. 514, 149 N.W.24 771

{(1967) (voiding an ordinance forbidding convicted prostitutes
to stop or hail pedestrians or motor vehicles). The vice of
Section 290 under either formulation 1s that it places indivi-
duals in categories to which they might not belong, and from

which serious disabilities flow, without affording a prior

-2
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hearing on Lhe substantive tooues which delermine whelher

«

liability ocught to be imposcd. Thus, in Kennedvy v, o duz -

- e

Partines, 372 0.5, 144 (1963), the Court held inoa2id an A

P —

s

of Congress v tch aulenatically divested any per:on of Unit :d
States citizenship who lcfﬁ the country to avold military
scrvice, where no hearing incorporating all the Pifth and
Gixth ;nncruknéx1L guarantees was aftorded on all the lfiﬂﬂi:

relevant to the divestiture. Seo, 372 U.S. at 167 n. 21.

and in Autry v, Mitchell, 420 F.Supp. 867 (E.D.L.C., 1276}, the

Court considered a North Carcling statute which pruvidod Toor
dueclaring an accused Lelon who did nol surroender dn'“gutln:‘
who could thorcafter be kiilcd by any citizon., in additic: to
the caual protection holding, Judaca Crﬁvcn'ﬁ opinicn Leld e

.

statute invalid for failiag to provide a pvior boasineg on @ oo -
zuc of vhether the accuscd was so dangerous as to rogulire inLu-
sition of such punishmont.

llere, too, tho statute in guaestion reduces the issucs

on whouse resolution punishment depends to matters which are <o
far remeved from the purpose for which the scction was cnacted
as to dony due process of law. Accordingly, Section 290 shiould
boe declared invalid on Lhis yround.
v,
APPJIF‘” OF DRCTION 700 TO VIOLATIOWE

(H; QhClltu; L7 () CorantruThs ChURL O
UNUSUAT PUNTSEIDHNDT .,

In Peonle v, andoerson, =2 this Court held the deash

5 N ““" U

«i/c Call Xl 028 (1972), covitdenioa, 406 U.G. 958 {(1972).
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penalty statute in force at the time violative of the stats
constitutional proscription anainst "crucl or unusual” puni h-
m2nt.  The Anderson test for detarmining whether a punishi
crucl or unusual wuas whelher Uhe punishment "afll:onbs conb corar:
standards ol deceney", that is, "the evolving stondards of
deccncy that marks the progross of a maturinoe oo cicty ™ 07

Cnl.2d at 642, quoting "roo v, Dalles, 356 U0, 6, 101 (1. )}

vy

Altﬁuugh the Court recognized thal the legltlature should e
accorded the broadest discreotion possible in enacting penal
statutes and in specifying punishment for crimes, it held that
"the final judgment as to whether thzs punishment it decreos
cxceads constitutional limits is a judicial funcltion." {6 lal.
3d at 640, This judicial function i3 performed Ly a d“:c::inﬂ—

Wt i PRI I

ticn basod on cocioty s attitudes and actions teward a p

pPunloiuaent, The Court stressoed the reluctance to put caple.
punishmnont into c¢ffect as well as "the brutalizing psychaliogicat
cffects of impending cxecution....” {6 Cal.3d at G51).

The most obvious proofl that Section 647 (a) registration
violates contemporary standards of decency is the new Californina

16/

sex law of 1975, This law removes criminal sanctions for

adul terous cohabitation, sodomy, and oral copulation poerforp~d

. | . , 17 . . ‘ .
by consenting adults in prlvatc‘ﬁw/ This legislative acbkiosn hau
16/
Stata, 1975, Chipter 71, p. 144,
17

Td At 146=147. California Penal Code Oectinns T69(A), 2694},
200. 0, and J8s(L) wore repealed, Scution 28t{a) was substan-
FPally amendoed,
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effectively decriminalized private homosexual conduct and las
csignificance as a rccognition of the evolving sitandards of con-
tenporary decency of particular relevance to honosexual kel avier.

A second cdse, In ro Lynch,iﬁ/ also decided in 1472,

crecated guidelines for determining when a statutory penalt:
amounts to cruel or unusual punishment. The Court held thiot
“punizhment of excessive severity f[or ordtnur offonses nloht b
both ¢ruel and unusual" within the meaning of the California
Constitution and undoer the Dighth Amendmeont to “he Unitod
States Conustitution., (8 Cal.3d at 420). while the dicproy o=
tionality concept found in Lynch 15 not new,£2/ Lt ois o impnotant
because it transforns the vaque proscription ag.insi cruel oz
unusual punishment into a more speciflic mandate.  Whe apn!
of the Iewneh analvsis has not beoen limited to 4o Zacts of ¢hat
original casce. Sinece Lynch, California courts have sustoo: od
fourteoen ciaim: of crucl or unusual punishment utilizing Lhe

dinproportionality analys “.23/ In the 100 vyears prior to 1977,

T

8 Cal.3d 410, 217 (1972,

19/
T7 The genesis of the concept may lie in Weeoms v, United States,

217 UL, 349 (19100, The Weens court def T ad Lhrce: CFiteir o g

smportant for cvalualing senboncos: (1) punishmont should e
gradualod and proportional to the olfense: (2) staudards of jusois
should evolve as publdic opinion bhecemes onlishtened by Justico;
and {(3) punichment i sufficient 1f its purposen ol doterrenc. .
relorication are fulrilled. (217 U.s. at 367, 27v¢, 38Ll).

20/ U
T oLeaming v.athaniodg il Court, 12 Cal.2d 6373 (1974 Yoo o
10 'c':l-(j'i'iff"ﬂ'L'u“"'(‘l'ai‘zf."{); D0 e Wathor, 10 Call2d 764 (1974): oo
v, Schucren, 10 Cal.ic ,”‘3*33'{ N )”;‘ Boante o, Puia, 49 Cat,l T, Lo
Ii*i (‘i‘!}' ) : Poeonls v, heooh, ah ’]—__j:‘;?::_,ru “*:“rlj“;.[u‘;r\: Lereys, U an
Lizariina, 43 Calianyr 07815 (4 P T T e TR Pt

[Footnote countinu ! en page . 26]
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. . "M/ o . .
only one California case™ 7 oastavned such o olau,

The Lynch court rcafiivmed the rationale of Andaer on

- ——

that legisletive authority is limited by constitational sail.o=
guards against cruel or unusual punishment, it being the rorvon-
sibilivy of the judiciary to guard cqually with the Legislaiure
against any violation of those safcguards. Justice Mosk, I r
tlie Court, stated:

The courts can often prevent the will of

the madjority from unfairly interferins with

the rights of individuals who, even wihen

acting as a group, may be unable to prortect

themselves through the political proccss....

8 Cal.3d at 414,
The reguirement thal all persons convio'ed of wio orin:

o Re] R

cection H47{a)%®2 roaglister as sex offoaders un RERTCl NS T O

,,\)/ (Continuca)

SRl (1074 ; Pooo i s h(m\‘:t, AL Caloapp 280 (1074 oo
v. Madloy, 4l 'fl.n; RETSES N N ST E D I T
21/

Exonarte Garncer, 179 Cal. 402 {(1918).

22/

Section 647 (a) provides that every person "[wlho solinits any~
one Lo eongage in or who cngages in lowd or dissolute conduct il
any publie place or in any place open to the public or expascd ta
public view" is guilty of a misdemcanor.

23/
Gection 290 reguires those convicted of conz nex of fonser to
redgistor ithin 30 dave after contencing, wilh e appropreate Lo
enforeement acgency having duriadiction. Anv change of rveoideno:
perinanent oy temporary, roguires ro=-rcgis tration within 10 dave,
This reauirement dq re-reogicter pursues the individual thoroucahe n
his life untess and until o court relicves nim from thic dloaliio
(G, egL, Sceetion 120304y 0 The reauilred reaistration documontn
incTude a4 siancd informational aratowent, finaerpainls, ool phois -
graphs, all of wirlch arce prompily torwarded to the Departmont o:
Ju,iick. Failure Lo comply with the roguirement bn rogicior
puniczhable an a ;wif:Cg"n:w*x<w‘, and mav subject defendaat Lo Lar
prococdings a0 o Ymentally disordored® aouw of foralor, Soo e
tunicipal Cour b, lod qu.f'\grp.Zn'z J0 1958y I e :I:::Miav, 7 Cul

IO

’

":\,
N
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violates the standards sct by this Court in loynen Tor drteraint
vhen punishment is cruel or uausual and therofou: unconstic =
tional,
This Court, in Iyneh, formilated o {throo-part Loat

or determining whether the nxnzflmont%i/ imposad on an indivi-
dual is di JPLOQOLLLQDJLL and therclore cruel or unusual: (1) th:
neture of the oftense; {2y the sceverity of the punishoount an
comparad to that for more sericus crimes:; and (3) the dispa.ity
of trecatment whon contrasted with punishment for tha same
offense in other jurisdictions. The reygistration requirement
under Scction 290 is disproportionate under all the tests u.sed

in J.ynch and should be struck down.

A. The Crimn is A Minor Once.

Under contemporary standards, peotitionor's oritia vas
a minor onz.  The vagrancy statutes, which cncorpacs Joewd o0 Gio-
solute conduct, have historically beon considered ninor crimeg,

. . ) . 25/ , .
punichable by a small fine and/cr imprisonmont,~= Socction 6A7 (4
retains this characteristic as a minor offense and as such Las
been under recent scrutiny by these studying and working witnin

the legal community.

24/
T Contrary to Real barty's astounding suggostion that reaistra-
tion "is a merg inconvenicncae" {Return, p. 27), it iz clear that

punitshument 1o Involved cven if other purpocses are also achicoved

Lhorele, .<ﬂ United States v, Brown, 381 U.S, 437, 458 (1965);
Kennedy v, dondoza=ravcinesn, 372 Uls. 144, 167-63 (19635 .
2u/

Sce PMapncheistou v, Citv of Jackronville, 405 U.S, 156, 193
nn. 1 aud 2 (ly71).
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A recent law revieow arvticle found that

section 647 (a) is a victimless crime which
produces no roal harm to the public.

Modern clinical studies typically charactor-
ize "lewd or dissolute" conduct as a sccial
nuisance, rather than a criminal activity,
Findings substantiate that there is no r2al
"victim", and any harm causcd 1s minimal.
Furthermore, it is the consensus of opinian
among psyechiatrists that sox offondors por=
sist in thoe same tvpe of Lehavior; thoy do
not progress to mere soriouns scox oorimes,

*his opinion is confirned by crirmn stati-stics.
In short, this type of sox offender usually
injures no onc by his conduct.

Note, "Sox Offvender Registration
for Snction 647 Disordorly Conduzt
Convictions lgCrurl ond Unusual
Punishment,™ 13 Can Dicgo Loy,

391, 400-401 (197v).

Section 647(a) is a minor crime whan comnared co
othoer sex offenses falling within the reogistration rogulron . nos
of Scction 290. Additionally, Section 647(a) requires the
police officer involved subjectively to decide the intent of an

individual, in order to determinc whether the conduct obrerved

'l ae

is or may result in lewd or dissolute behavior. This subjectiv:
encourages seclective and discriminatory eonforcemnnt, while
doing nothing to develop or maintain support and reogpaect {nr

the criminal justice system. (Sce Plapachristou v. (itv of

Jackvonville, sunray. The concern that the Section can e and

quently is selectively eonforced is supported by a study 1ropoecied

. . . _ , o/ . .
in the ULC.L.2 L 1awv T?<‘\m«w.§d—’ (hereinafior voforred to

I - - o
Note, "The Connenting Adnlt Homoosesual and the Law," 12
U.C.L.AL Doy, 643 (1uGh) . '

at “

Yo

5



B i L -

which indicates that Scction 647(a) 1ls Califoznia's horosoxual
control law.

Projoct, supra, indicates a statistically and faectually

insignificant number of private citizen complaints recvarding
Scction 647 (a) offcnscs:

o Out of 434 arrests for vieolation of 647 (a)
“in 1965, only 10 involved ecwvidencr supplicd

by private citizens as complaining witnessces;
only five involved tostimony of accomplices. -
All other complaints werce filed by police
officers as the only complaining witnesg.27/

® Statemeonts in arrest reports, as written by
arresting officers, are admittedly (by the
police) "a matter of form".28/

o The fact that the police use decovs in a
majority of their misdemennor arcocts in
647{(Q) cases 1o divectly related Lo thelr
inability to generate privatoe citizen OG-
plaints.29/

Eﬁgiﬁﬁia sunra, notes the vrivate nature of the  cncounter:s:
&  omoscexual "contacts" are accompliched
most discrectly. The majority arc made -
only if the other individual appears renpon-
sive.  Such contracts are accompliched by
means of quiet contacts and the use
of subtle gestures.30/

Projcect, at p. 688, note 17.

Ihid., pp,. 689-690.

Z—i-]-/ o

Thid. at.690.

Thid,, nn. 83=-81,
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In short, the type of "crime" which oftcen results
in registration as a sex of fender consists of 1ittle wmore Lhan
a gesture; an invitation for sexual favor; or, as in thoe present
case, conduct labeled "lewd" by a snooping vice officer. Almost
never is there a victim of these petty crimes. This use of

1
police resources has been criticized by observerz of the social
and political scene specifically becaucse of the relatively in-
. - 31/

nocuous character of a Scoction 647(a) offense.=—

A violation of Section 647(a) i3 clearly rot a major
crime, yetbt the reguirement of rogistration has been recognized

. . . 32/

by this Court to be extremely onerous.— Real Pa:zty in Interast
attempts to cioaractorize registration under Scotion 290 as acimilar
to non=ponal reygistration laws such as Lhoso roguising gpeoioLrotd
of automobiloey, alien stutus, or I.R.&. changes of «ddress.  Suth

onparisons are grossly misle.ding as nonce of the above-moniicnd.!

(&

[

carry the sccial stigma tiis society plocos on any identiflao
sex offender, For a crime which usually involves no public act
beyond speech or amblguous gestures, such reygistration is dis-

oportionaic warsh -and scverce,
roport 1y ! 1 d

317

Culbe kadph, "the Problom for Lhe Police”, How Slatennan, Jinn
1960; vre aloo Projoct, ’_ipxgz, At GUL=GH99 oth, MLOTGY i ore-
ment ol dlomouexual Laws”, L12 U.Pa L Rev. 259 (L963) .
32

pastae

fee In re pirvch, 10 Cal.3d 314, 321-22 (1973). Recal Parny
argucs That ;ogqurw*lon “is not such an oncrous tashk” and that,
in offcct, only 4 long prison term can be considered crucl or
anusual. {Qoturn, p. 24) . That is completely at odds with tho
disproportionality concept and with the freuuent holding thot
aven a civil disability can constitute "punlshment™. Sece cases
cited in footnote 23, supra; Robinson v, California, 270 U.S.
669, 666-67 (1562). -

- Y ) -
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. Violation of Scction 647(a) Resnlts in Dunichmenl More
Sovere Lhan that Inlliciod for More Serious Croues.,

The registraticon roguirement appliad to Scvction 647(a)
in excesnive wheon compared with punicshment for other cimilar
crimes. This is apparent from the fact that not cvery subdivi-
sion of Section 647 imposes the rcquirement to’rcgistcr, although
cach crime in that scectzion is part of the same guencral group
and Qach carrics the same possibiility of fince or imprisormoent,
The irrational, disprOpQrtionatQ, discriminatory nature of Lhe

registration required by Section 647(a) is even more clearly
A}

evidant when comparcd with Scction 647 (b), which does not zubilcce

‘T

4 persoil convicted of precisely the same conduct for money or

olhcr concideration to the rogistration provisions of Section

290, The police are allewed wvide dicscroetion in deciding usa' oy
whrieh ceotion of Lthe code Lo chargye a person arrested, thus coin-
pounding the potential for arbitrary, capricious, discriminaéory
use of the Penal Code to punish excessively.

The registration rcocquirement bcars no rational rela-
tionship to a conviction for crimes relating to scxual misconcduct.
A comparison of viclations reoquiring registration with those

3/

whiich do not supports this vicw“éa
A carcful reading of the Penal Ceode supports the arjumoen®

that application of Scction 290 to Section 647(a) offensen falle

to maet the segond requirement of the Tynoh test.  The registravios

-

requirencent is imposced f[or such crimes as forcible rape, wnd is

See Appendix "A", infya.
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not for some secxual crimes involving children (coo Scctions

261.5, 273C, 273g, 309, 311.4) or crimes of violence (sne

Section 2C3).

The reguirement of regist;ation is excessive punish-
ment ac applied to petitioner when compared with those offenses
which have no registration roguirement at all.  The rugiutrdtiun
roquirc@cnt is unnccescary as a means of protecting the public
where the offensce does not gencrally affect the public, and in
this case, did not affect the public.

Rcal Party argucs that registration of Scction 647(&5
offenders is necessary because the Legislature felt this would
assist the police in preventing such persons from Cénmitting sipd
lar offcnses in the future. As the authorities cined in Lhls
bricl puint out, the majority of wvictimless scex oficnders hiavae
a much lower rocidivism rate than those more serious crimus

which involve a victim. Indeced, it appears that Recal Party

&

agrees with this view, since its Return (p. 23) uses rapco

(rather than a Section ¢47(a) offcnse) as the best example sus;
taining the nced for rcgistration. It is apparent by referring

to Appendix "A", however, that protcction of all rape victims

is not guaranteced by the present Penal Code since registration is
not reqﬁired for all rapists. Even morce pertinent to petitioncr':

case is the fact, supported by roescarch (sec Projcct, supra), that

Scction 647(a).offenders arc not rapists. Arguments roelying

»

on the problems of identifying rapists arc mislcading and in-

applicaible to petitioner's situatinn,

i

t
w)
§
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It should be noted, as well, that conly certain nar-

cotics offenses {(in addition to those scox offensce listed

tn

Scoction 290) roquire registration in California. The abosncn:
of additional narcotics convictions within five years of an
initial conviction results in an automatic suspension of the
duty to register. gSce Health and Safety Code, Scction 11594,
Only by opcraticn of Section 1203.4 can onc convicied of a
sex offense requiring registration be relieved of that-obliga-
ticn. And while such obligation to register may be expungced
under Séction 1203.4, the record of the requirement to register
remains as does the arrest record and original conviction,
available to haunt such persons as petitioner indéiinitcly.gﬁ/
Further, there is no {eolony registration law in this
state cxcept for sex and narcotics crimes, although the recildi-
vism rates for such violent crimes as robbery, assault, and
burgléry are higher. While the purposc of Sccticn 290 is to
assurce that persons cénvicted of the enumerated crimos will
be readily available for police surveillance at all times he-
causce the lLegislature decmed them likely to commitAsimilar of-
fencos in the futurce, the avallable dota does not support this
leglilslative presumption.  The great majorily of sex offenscs,
with the exception qf rape and c¢hild molesting, arec ong-tine

cvents.

EEY

Seo Frisboeo, "Another lLook at Secx Offenders in California”,

California Mental Healbh Reoseareh Monograph Ho. 12 (1u69);
England, TA Study of Post Vrovation Recldivism™, 19 Fed.Proh.
10 (1955); wappan, "Some Myths About the Sex Offcnder®, 1lu
Fed.Prob. 1 {(1955).
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The. San bicao Law Leview Tound Chat

the reaistration of (herr minor sex ool fen-
ders scrvee no legreimate penal purposce,
Registration was prowmisced on the hbclicer
thatt sex credmes woeps Wivhly reci:livistic
and that it was the bost moans of protect-

, ing socicty from recuvrenees, Pevcehiatrice
studics revend, however, (hat sem ofron g
have one of the Jlowost reecidivism ralbeen ol
all criminal v oo, in addi tion, an cmnir-
ical ctudy in the fue Anceles aren comebgoed
that the curient rAgiscroLion syatem d
not justitied as an aid 1o law entorcencnt,
It was found thuat the compulsory reristra-
tion of obscecne misdemeanants severely di-
lutes the elfectivencas that registvation
might otherwise pruvide in the pPreventicon
of child rolestation, forcible rape, and
other violent sex crimes. Thus, public wro-
tection, the very btasis upon which sex of-
fender registration is prcemised, is not
cffectuated.

Note, subra, 13 Sen Li- co INEL N
at 401-2.

Many serious crimes involving victius do pot reaulice
registration, while Section 647(a), which usually his n~ viegion
(as in pctitioner's case), docs require registration. Such
digparate, discriminatory and irrational punishment fails tc
mecet the requirements for constitutionality under the second
test of Lvnch,

C. The Punishment ig Disrarate Whep Compared With Punjichment
for the Some OVien=2 in Other Statos,

The final criterion for rasolving the izsue of cruel

Oor unu: uel pandcblmsne under vneh regquires that a ComparLLon

. »

be made between the scrutinized law and laws covering thoe gors
. Ce 25/ . .
offense in other Juvi.diction:s .=z Two studies, npade fifyoon

0
REY

——— — —

reotnota on follewing DaGa,

-
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years apart, of rcgistration statutes offer a perspective under
which a rational cecvaluation of the present California statuto

. G
L, revorted in 1954,3;/ indicates that

can be made. The first
cut of 220 United States -cities with a population over 56,0060,
only 32 (15%) had a reqgistration ordinance Q£ A Ei£ﬂ° st
all of these ordinances worpe tex-rolated., Guly Live statone

hed any type of bL. ewlide registration law. In 19oY, the dentor
for the Study of Crime, Delinquency and Corrections at Southern
Illinois University surveyed current cr-iminal regictration luws
in the United States in tne same size cities {(over 50,000
Fopulation). 31/ Only four states rcquired registration for
serious sex offenses not including disorderly conduct. O4Lio

onc of the four, vequired rogistration only afteyr coavictiocs Lor
two or nore sex offenses. -Two states had narcotics registra-
tion laws; one had a felony control statute.

Only 13 cities (out of 1384 surveyed), all localed

within six states, had sox registraltion ordinancoes. Forty-seve::
57 (ConTinuca)

Real Party suggests this last test under Lvnch carrics the
least amount of “Ulght citing Peorle v. anno, 14 Cal.zd Llov
(1975). 1t is @éi ’flcu]t to sce now TNis concrusion was roache ]

3 - .

This Court clearly rvcoanzcd in Winao that dlcuromnrtionatc
treatr.ont an ¢ t:alvu VOt that dn Ginter svates rais

dlc issur of a protential finding ¢7 cruel or unusua: Qe r-x""‘n no.
The i SRR STTEH ﬂalt with indetermulnate scltcnc1uq and gho

decisTan hela t-nL it was oppropriate Lo-give the auvthorivic:.

an opnortunity te cuply the law const .gut10n111 < TN o fcnion 2%
renisiletion casas, such discretion is none:istent oNCT anoindj -
vidual is cenvicied under Scetlion G 7 (a).

2/
Nele, suj'ra, U.Pa.L.Rov. GO (1954),
37/
Doy A ;:'U-f“"ﬂ' "Curimin.] Pegistration Statutes i Liee

bni\.u'utxtc"“ LUy, 617, Carbondale, 11linoiws (1962,



maintained fclony regictration law: and 18 required rogiotea-
vion for parcotics convicticns.,  There wore no SeX regislbration
laws at all in 47 states, including the District of Coluwbia,
and 29 of thosec states had no registration requirement for
any criminal offense.

By 1976, only California, Arizona, Nevada, and Ghio
rcquircd_se# offender registration, and only Arizona had a
reéistration'reqﬁircmcnt comparable to California's. in

Nevada, registration is limited to sex offenses classificd a

g

felonies. Ohio has a law similar to Mevada's, .with the

additional regquirement th

4]
cr
£
o

individual ba convicted o0fF v,

Or morc scex crimes in toparara trapsaclions ko come withi. th

purview ol reyistration stataten.

Scction 290 constitutes cruel or unusual punisibisenss
as it relates to minor sex offcenses which involve. only Qpﬁcc‘,
the solicitation of lawful scxuzl conduct, or, as in the
casc, conduct which offended no one but, thecoretically, th.
vice officer. More serious crimes are punished less severcly
while similar crimes go unreqistered here and in almost every
other jurisdiction in the country. Compared to other jurisdicei-:

having any reqgistration laws for sex offenders, Culifornia's

statule, attaching regiztration to conviciions under Section

4

647 (a) is hwrsh, irrational, and excessive.
The requicement to register upon a conviction taale -
Seetion 647 (a) vielates the standavds of this Court scbt dovs

ir Anderson ard rofincd in Lyach.  The requiremont: arounts to

£-/oc



cruel and unusual punichoent aad should be abolishod.

Concnraion

Petitioner's arrest was ohtained by means of a searci.
which violates rcascnable cxpectations of privacy. Moroover,
the sex offender registraticon requircuent to which he has boen
subjected is cruel and unuscal as applicd to the offense for
which he was convicted, and violates constitutional duc process
and equal protection provisions. For all thecse reasons, weti-
tioner should be discharged from the restraints placed against
him.

DATFD: March 17, 1978
Respecttfully submitted,
DONALL C. ERUYSON
JIERLL MCCRARY
DONALD M, SOLOMNN
MARGARET C. Cnosay
ALAIN L. SCiiLOSS™R
AMITAT SCHWARTZ
JILL JAKRES
FRED OKRAND

MARK ROSENRBAUM
TERRY SMERLING

By

DONALD C. KIUSGN

Attorneys for Amici Curiacs

RN
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*

Counse:l qratefully acknowledge the assiastance of Judith
ledgpelh and of Paul Celler, ©sq. in the preparation ol thie
Lricef. ’
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APPENDIX "A"

Conparison of Sone ofow 05 Bogulring Heqlstfatlon
qucr PonqL COdP Section ’“0 ulrt Othor GUiennen
NOt RLQUlrlng W 9Lot"at10n.
REGISTPATION REQUIRLED FOR: REGISTRATIONM NOT REQUIRED FoR:

I. Offenses Involving Children

§266. Procuring fomale under 5309, Adwmitting or howping min.:
18 for prostitution. ~ in a house of prostititicn.

§267. Abducting a minor for §273¢ Sending a minor te ualern,
prostitution. house of prostitution, cte.

§272. Contributing to de :linquency 5311.4.  Child pornoyrapuy.
of minor [by lewd or lasciv-

ious conduct]. §652g9. Loitering akout scheolyarnd..,
§288. Excitirg lust of caild §313.1. Dlstrabut‘on Ot pornoaray
under 14. to minors.
§288a (subds. a-c). Oral copula- §261.5. Sexual intercourss ti=g
tion with minor. minor female (statutory rap:; .

§647a. " Annoying or molesting child. §273a, 273d. child abuce.

II. Offenses Involving Adults

§261(2). Rape--sexual intercourse §273.5. Willful assault uporn
with female not one's wife, one's spouse or cohabicarn:.
if the victim resists.

"§261(3). Rapo--hhcro victim is §261(l). Rape--where victim's
prevented f{rom resisting by ‘insanity renders her -
threats or intoxication: incapable of consent..

§268. Scduction of rreviously §§266d-266i. Pimping and pandering:,
chaste unmarriced female
under promise of wmarriage. §§315-316. Keeping house ot preaty -

tution.

§285. Incest. §281, 284. Bigany.

$286. Sodomny. S §286.5. Bestiality.

§288a (subd. f). ral copulation §261(4). Rape--sexual intercour
upon unconscious viceim. with uncenscicus femala.

E-/02
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. APPENDLX A" (Cone'd)
Compariion of Some Offenses Renuirina peqistraticn
Under Penal Code Scoction 290 wIith Othin? Grivhses
Not Requiring Ronwjistracion.
REGISTRATION REQUIRED FOR: RECGISTRATION NOT REQUINED FOi:
. III. Offenses Involving the Public
§220. Assault with intent to §220. Assault with inteat to
commit rape, infamous crime commit mavhem, robbary,
against nature, or sodomy . or grand larceny.
© §531l4. Indecent cxposurc. §273g. Lewdness in presenco of
child.
§647(a). Soliciting lewd conduct §647(b). Soliciting or envaging
in public, in acts of prostitution,
§647(d) . Loitering in toilets $647(h) . Poeping in winidows ad
for lewd purposes. night while luitering, cta.
.
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MINUTE ORDER and IN THE MUNICIPAL COURT OF Case Number
. CLERK'S NOTICE e NEWHALL . JUDICIALDISTRICT
PURSUANT TO C.CP. COUNTY OF LOS ANGELES, STATE GF CALIFORNIA M 9186
SECTION 6643 |23747 W. Valencia Blvd., Valencia, CA
PEQPLE OF THE STATE OF CALIFQRNIA VS e ALLEN EUGENE BEED
..... Plaiariff(s) Defendanc(s)
Coure cnnveuedzx._.?.-?_o.--------}.'b{.,on -__.-_--..I.*.aj._;. _1_9_(-3_.\_. ................... in Division Qg:e _
Presenc Honorable (... .. JACK B. m e—meeme ,Judges __.._--_.-.5_’.1“31_9_3:?:.&-.?59913 ........ ~Depuey Clerk;
and the following proceedings were had:
Plainciti(s) THE PECQPLE OF THE STATE QF CALIFQRNTA emem imenee ppeasiogty
Myron Jenkins, D.D.A. ) L
Defendant(s) m. m Bm - m—mm————————— - ammeecmem mm-ee— 2ppearing by
Thomas P, Calemar . _ e

NATURE OF PROCEEDINGS
Causa called for hearing re canditior of probation to-
register 3290 Penal Code.
Counsel for defemdant submits matter tuo Conrt for ruling
on written offer of proof and waives further evzd.entuarf

DISPOSITION: hearing..

Motion to declare 8290 Penal Ccde unconstitutional as
applied to this defendamt is demied.

(see Appellate Div. Habees Corpus ruling OOO 095, order
dated 4/7/81l; Han. Philip M. Saeta Ju.q.ge cases

The foregoing mn%lte‘t k2= m) ..... “"% o jjj,(ﬁf/
Eqmcﬂ Y ‘K’ Mymine 7 Depury Clerk

Clere FREDERTCK K. CHLIICH
Entry of order irr register of

actions compaged and dared. By -%.6..}2;‘.—.44-:-./ --.M‘M%l.._--..-

e e = Fledon . 2/%/8% __ Damela K. ‘.T.'nou:ne Depury Clesk

CLERK'S CERTIFICATE OF SERVICE

I hereby certify char I amx the Clerk of this court; not 2 party co chis cause; chat | served-a copy of this NOTICE on the below date, by
placing a copy chereof in separare sealed envelope(s) 2ddressed ro:

Thomas F. Coleman Myron Jenokins
"""""" 4Lbtorney--at-haw—---—--—--------—----Depi-District-Attormer——m-—-
1800 N. Highland 23747 W. Valencia Blvd.
------------ Tos-dngetesy-Gi--90028 - ---———---—Fatemciay - Ci---9E355--—--—-
ar the 2ddress shown by the records.of chis Court, and by chen sealing said eavelopets) and depositing same, with postage fully prepaid
thereon, in the United Scares matlae .. ... Valencda e

California.

bued. MY %, 1081 By -u&ﬁ.%fl«_%./.- &ld..?n.&._

EXHigT p ot m e 7

UTE ORDER and CLERK'S NOTICE '
ML 04GREV. 778 TINUTEORDERan > NOTICE OF RULING | - clrssas o
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T576T- PS 1-30 _
1
2 FILED
3
MAY 14 1981

4

JOHN L cusuuRAM, COuii? CLERK
5 ;ﬁbjbéznﬂﬂjf‘o
6 32 Y, & Kmanouae
7
8 APPELLATE DEPARTMENT OF THE SUPERIOR COURT
9 STATE OF CALIFORNIA, COUNTY OF LQOS ANGELES
10

11| PEOPLE OF THE STATE OF CALIFORNIA,) Superior Court No. CR A 18963

)
) [ *
12 Plaintiff and Respondent, g Municipal Court of the
13 vs. % Newhall Judicial District
14{| ALLEN EUGENE REED, g No. M9186
15 Defendant and Appellant. g STAY ORDER
16 )
17 After this court affirmed defendant's judgment of

18|l conviction for a violation of Penal Code section 647, subdivi-
15 sion (a), the trial court, on May 4, 1981, denied defendaﬁt's

20|l motion to declare Penal Code section 290 unconstitutional.

2lll pefendant filed a notice of appeal as to that order on May 11,
22 1981. |

23 Defendant now seeks a stay of that part of his sentence

24|l and of the law requiring him to register pursuant to Penal Code
25 section 290 pending final outcome of his appeal. :
26 IT IS ORDERED that defendant's request for a stay is :
27 granted, staying only defendant's obligation to register under ;

28| Penal Code section 290 pending final determination of his appeal ‘

EXHIBIT G £-/0s]
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from the post judgment order of the trial court of May 4, 1981,
or until further order of this court. Nothing in this order
is intended to or is to be construed as a stay of sentence,
except as herein provided.

DATED: May 14, 1981.

Presiding Judge
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1
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3 4 r3 ~
3 £ 4 g Ej EJ
* FED 191982
5 JOHN J. UUl{bunﬁN‘ UU‘J“TY CLERK
6 8 Houdsn
By A B. HARDEY, CEPUTY
7
8 APPELLATE DEPARTMENT OF THE SUPERIOR COURT
9 STATE OF CALIFORNIA, COUNTY OF LOS ANGELES
10

11|l PEOPLE OF THE STATE OF CALIFORNIA, g Superior Court No(CRr A 18963
12 Plaintiff and Respondent, g Municipal Court of the
13 vs. g Newhall Judicial Distriect
14| ALLEN EUGENE REED, ) No. M9186

J -
15 Defendant and Appellant. ; OPINION AND JUDGMENT
16 ) :

17 || Appeal by defendant from order of the Municipal Court,
18| Jack B. Clark, Judge.

19| ORDER AFFIRMED.

20| For Appellant - Thomas F. Coleman

21|| For Respondent - John K. Van De Kamp, District Attorney
Appellate Division

22 Donald J. Kaplan, Deputy District Attorney
Dirk L. Hudson, Deputy District Attorney

23 -00o-

24 Allen Eugene Reed appeals from a post-judgment order

25|l of the Municipal Court denying his motim to declare unconstitutionall

26| section 290 of the Penal Code (Registration of Sex Offenders).i/

1/ The parties do not brief the issue of the appealability of this
27l order. We assume, without deciding, that the appeal is taken pur-

suant to Penal Code section 1466, subdivision 2, subsection (b), as
28|l from "any order made after judgment affecting his [defendant's]

substantial rights."
E-l07
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In response, the People assert that Reed is bound to a
determination of the comstitutionality of section 290, under
doctrines of res judicata and the law of the case, by a prior
ruling of the Superior Court upon the denial of his petition
for habeas corpus. In any event, they contend, its constitution-
ality haslbeen decided by the Court of Appeal, and we are bound

by stare decisis to the ruling of the higher court. (Auto Equity

Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.) We

agree that defendant is now precluded from challenging again the
constitutionality of section 290 and affirm the order.

Reed w;s convicted, after a jury trial, of violating Penal
Code, section 647, subdivision (a). On Marxch 14, 1980, he was
arraigned for sentencing. Imposition of sentence was suspended
and he wasAplaced on two years probation on stated conditions.
At that time, he was advised by the court of his obligation
to register as a sex offender and subsequently was instructed
to do so by the probation officer. Reed appealed from the -
judgment of conviction (CR A 18087), and execution of the
order of probation was stayed pending disposition of the
appeal.

While the appeal was- pending, Reed on July 25, 1980,
filed in the Superior Court a petition for_habeaé corpus to
be freed from the restraint of the requirement of registering
as a sex offender. The petition was assigned to the Honorable
Philip M. Saeta, siéting in Department 70 of the Superior Court.
Judge Saeta deferred consideration of the petition pending

determination of the appeal in CR A 18087.

2/ The People have requested that we take judicial notice of the
petition and Judge Saeta's ruling in APHC 000 095, which we do.

(Evidence Code, sectiors 452, subdivision (d), 459.) .
-
£-/08
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On October 31, 1980, this court affirmed the judgment
of conviction. ©No point concerning the constitutional validity
of section 290 was raised or considered on the appeal.

On April 7, 1981, Judge Saeta issued his order denying
Reed's petition for habeas corpus. In his memorandum opinion,
Judge Saeta stated:

"The matters raised by the petition of habeas corpus
have been considered and the writ is denied. Most of the
arguments raised by the petition should be addressed to
the legislature, not the courts. The justiciable argu-

ments are met by People vs. Mills (1978) 81 Cal.App.3d

171 and People vs. Rodriguez (1976) 63 Cal.App. 3d Supp. 1,

Supp.5 (disapproved on other grounds in Pryor v. Mumnicipal

Court (1979) 25 C 3d 238, 257, fn 13)."

Thereafter, on May 1, 1981, Reed filled in the Municipal
Court a document captioned 'OBJECTIONS TO REGISTRATION PURSUANT
TO SECTION 290 P.C.; MOTION TO DECLARE REGISTRATION UNCONSTITU-
TIONAL AS APPLIED: REQUEST FOR EVIDENTIARY HEARING." In the

document, defendant recited the history of his conviction and

sentencing and advisement of the obligation to register pursuant
to section 290, hig appeal from the judgment of conviction and
subsequent affirmance, that the Clerk of the Municipal Court had
sent notice of a hearing on May 1, 1981, concerning his obligation
to register pursuant to Penal Code section 290; and that "This

hearing on May 1, 1981, will be the first time the defendant has

‘been before a judge of the Municipal Court on the issue of

registration."

In his points and authorities in support of the motionm,

E-109
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12 1&/“ The offer of proof was as follows:

13|

14

15

18
19
20
21

22 |

23
24
25
26
27

28

Reed raised a number of constitutional objections, bearing
upon the question of the statute's application to him.é/ In 4
support of the motion he further included a2n "Offer of Proof."-/
By stipulation between the parties,.the motion was submitted
on the offer cf proof and written memoranda. On May 4, 1981,
the motion was denied.

On appeal, Reed contends that the validity of sectiom 290
is dependent upon the premise that it was created to combat

recidivism by subjecting persons convicted of the sex offenses

encompassed by it to continual police surveillance. He further

3/ As will appear, infra, his contentions on the instant appeal

are likewise numerous.

a) defendant's personal history as stated in the
probation report filed in this Court on March 10, 1980;

: b) defendant has no prior criminal history or record
other than for this case;
c) defendant has no arrests or criminal record in the

. past year, i.e., in the year following his conviction;

16 || .
X convmctlon;

17 i

d) Jjudicial notice of the facts underlying this

- e) psychiatric testimony that it is unlikely that the
defendant would commit another violation of the lewd conduct '
law in the future;
f) testimony by police and sheriff officials that
registration of persons convicted of 647(a) does not assist
the police in apprehending violators of the lewd conduct law
in that virtually all persons arrested for such an offense
are arrested at the scene of the crime by an undercover vice
(although registration of persons convicted of indecent exposure,
child molestation, and rape usually assist the police in
apprehending suspects because the defendant is not arrested at
the scene of the crime, the victims of these offenses are
private citizens, and .that registration photecgraphs can assist
the victim in helping the police identify and locate the suspect) ;
g) statistics to show that most persons prosecuted for

. 647(a) do not repeat that ofense;

expert testimony to show that most 647(a) cases
involve only adults and not children and only a plainclothes
vice officer as the sole observer of the lewd conduct;

i) the registration requirement of Section 290, as
applied to 647(a) offenses, is being enforced in a manmer that
violates Article 1V, Section 16, in that it is not being
uniformly applied by the courts and prosecutors in different

- judicial districts throughout Los Angeles County."

A
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contends that due process requires that, in the individual
case, a hearing be conducted to ascertain whether the individual
is likely to be é recidivist, if recidivism is likely to be
combatted by registration and the resulting police surveillance,
eﬁd whether registration does, in fact, subject the offender to
continual police surveillance. Failing proof of these facts,
his argument continues, section 290 and its requirements would
be arbitrary and irrational presumptions. Alternatively, he
contends that if the requirements of section 290 are imposed
as an incident to punishment, it constitutes cruel and unusual-
punishment. Finally, he argues that the trial court failed to
consider a number of his contentions and, if it had done so,
it would have been necessary to conclude that the requirements
of the section are not applied uniformiy, that it is unfair to
impose its requirements upon homosexual males in light of
evolving public attitpdes concerning homosexuality, that equal
protection problems arise from the Legislature's failure to -
include a registration requirement for other sexually related
offenses, the section invades defendant's right of'privacy;
and requiring that he register interferes with his right to
travel.

Response to defendant's contentions is made difficult by
the generally unfocused nature of them. Although he presents
a broad range of contentions, he presents little or no supporting
argument or citation of authority for most of them. ’

We note initially a fundamental misconception of
defendant as to the role of the trial court and this court in

inquiring into the basis for the requirements of section 290.

-5- ‘ | E'/l/
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Defendant aséerts that a hearing is required "To Show How the
' Premises Underlying the Legislative Enactment are Faulty" and
asks: "Bow and where does a person convicted of a registerable
offense present facts to show the Legislature's basic premises
are faulty with regard to automatic registration for himself

or all persons convicted of his offense?"

As pointed out in People v. Mills (1978) 81 Cal.App.3d

171, at pp. 176-177:

"The fundamental legislative purpose underlying

section 290 is to assure persons convicted of such a

crime as molestation of children shall be readily
available for police surveillance at all times. The
Legislature has deemed such persons likely to commit
similar offenses in the future and upon this basis
the registraﬁion is required. (Citatiom.) Mill;‘
chargés of unconstitutionality of section 290 face
this threcshold hurdle: A pfesumption of constitu-
tionality attends on Penal Code section 290. '[T]hg
validity of enactments will not be questioned "unless
their unconstitutionality clearly, positively, and
unmistakably appears.'’

"Courts should tread lightly when approaching
matters within the unique province of the Legislature. ’
The definition of crime and the.determination of
punishment are foremost among those matters that fall
within the legislative domain. (Citation.)"

It is not the function of the courts, therefore, to conduct

hearings concerning the validity of the-underlying legislative

-6-
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findings. Similarly, section 290 is applicable to "[a]lny person
who . . . has been or is hereafter ccnvicted . . . of any offense
defined in . . . subdivision 1 of Secticn 647a . "

Accordingly, the trial court quite preoperly refused to consider
whether there was justification for refusing to aﬁply to
defendant the requirements of section 290, by which such person
'"shall" register with the appropriate officials. [Defendant's
offers nos. a) through e).] .

A prior ruling upon an application for an extraordinary

writ constitutes res judicata when there has been an opinion

or the circumstances are such that the ruling was of necessity

upon the merits. (See'People v. Medina (1972) 6 Cal.3d 484,
491, fn. 6.) Judge Saeta's ruling denying Reed's application

for habeas corpus was by opinion rejecting Reed's constitutional .

contentions as without merit. His judgmgng denyiﬁg the writ
was - appealable (Penal Code, section 1506); but ho appeal was
taken and it is now final.

We note iﬁ:any event that Reed's contentions attacking

the constitutionality of secticn 290 have each been answered in

- Mills, supra. (81 Cal.App.3d p. 177 [ratiomal relationship

between registration and available police surveillancel]; p. 178

[the claim of cruel and unusual punishment]; p. 180 [denial of

.277 For this reason, the trial court quite ﬁroperly refused to

deny application of section 290 on the basis of defendant's
offers of proof that registration does not really assist police
in apprehending violators of section 647, subdivision (a)
[defendant's offer no. £)], that statistics show that such

- violators are unlikely to repeat that offense [defendant's

offer no. g)], amd that most victims are adults and usually
only a plainclothes vice office [defendant's offer no. h)].

-
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" equal protection of the laws]; 'p. 180 [unequal treatment among

various types of sex offenders]; p. 181 [restrictions upcn

freedom of movement and right to privacy].) And, although

his claim that he has been denied equal protection from a lack

of uniform application of section 290 was not considered by

Mills and apparently was raised for the first time on the motion
under review, the trial judge was correct in denying Reed's

mbtion on the basis of the offer of proof. Unequal enforcement

of a law is a defense only if the law is applied in an intentional
and purposeful discriminatory manner against defgndant or a

class of which he is a member. (See 1 Witkin, California Crimes

- (1963) Defenses section 254, p. 235.) Reed's offer of proof

presents no facts which would bring his case within that rule.

The order is affirmed.

Ny

We concur. é

Pregiding Judge

E-11¥




LT v B B S N R 7 IO /L T o IO o T S TN TN o T & N S TR & B S N N N R = T % TR = I ¥ B N ROV I R W
DG o AN PO O 0N OO e NN M O VO N WL o LD MO

W 0 N 0o »h KW N P

e s e = e e

71800 North Highland Avenue, Suite 106 2
Los Angeles, California 90028 MAR 08198

o et o e e o e be e e -

lentitled action, following filing of this court's opinion on February

|"Reed's constitutional contentions as without merit"™ and constitutin?
ires judicata. On page seven of the slip opinion, lines 15-17, the
icourt states that Judge Saeta's "judgment denying the writ was ap-
:pealable (Penal Code, section 1506), but no appeal was taken and it

LAW OFFICES OF JAY M. KOHORN QORIGINAL FILED

(213) 464-6666 COUNTY

Attorneys for Defendant/Appellant

APPELLATE DEPARTMENT OF THE SUPERIOR COURT
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

PEOPLE OF THE STATE OF CALIFORNIA,) Superior Court No. CR A 18963
Plaintiff and Respondent, Municipal Court of the
Newhall Judicial District

VS. No. M 9186

ALLEN EUGENE REED,

)
)
)
)
) PETITION FOR REHEARING
)

)

Defendant and Appellant.
)

Appellant ALLEN EUGENE REED, by and through his attorney,
JAY M. KOHORN, hereby respectfully requests rehearing of the above-

19, 1982.
There seem to be two bases for the decision of this court to
uphold the trial court's order denying appellant's motion to declare
Penal Code section 290 (Sex Offender Registration) unconstitutional
as to appellant‘or as to all defendants convicted of violating Penal
Code section 647, subdivision (a) (Lewd Conduct). Each basis will be
discussed separately below.
. RES JUDICATA
First, Judge Saeta's ruling denying appellant's application
for habeas corpus is viewed by this court to be arejection of .

is now final."
Our reading of Penal Code section 1506 is to the contrary.’
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Only the People, if they lose, may appeal; otherwise, a loss by a
defendant is a non-appealable order. Since it was a non-appealable
order, Judge Saeta's ruling, if seen as res judicata, had the effect
of depriving appellant of an evidentiary hearing at the trial court
level and, as such, is a deprivation of due process.

This court has addressed the same issue in another case,
which case was unpublished, but since that case correctly set forth
the constitutional principles in an articulate and convincing manner)
and because it seems that granting an evidentiary hearing to one’
defendant and not to another would create equal protection problems
and would not be uniform operation of the law as required by the
California constitution, we ask this court to take jﬁdicial notice of
it under Evidence Code sections 452(d) and 459. The case is People
v. Ripley, £filed August 20, 1980, CR A 16440. 1In that case, a copy
of which is attached hereto, this court said (at slip opinion page
3):

The judge's denial of a hearing at which evidence could
be received and argument heard regarding the constitutional
validity of section 290 as applied to defendant's particulat
case was error. These lssues are best considered in a
factual context which should be presented in the trial
court. People v. Mills (1978) 81 Cal.App.3d 171. Defen-
dant's request for a hearing was timely, because the ques~-

tion of section 290's constitutional validity is premature
if raised by a defendant who has not yet been found guilty
of an offense which triggers the section 290 operation.
Pryor v. Municipal Court (1979) 25 Cal.3d 238, 257 Fn. 14.
Refusal by the trial court to consider the defense based

upon constitutional grounds was error (Citations).

Absent a factual record to assist this court in
evaluating defendant's contentions regarding the invalidity
of the statute, this court is unable to comment intelli-
gently on their merit, beyond stating that these contentiong
are at least deserving of airiné and consideration. (See
People v. Mills, supra, at 179, Fn. 1 and 180) 1In this cas
failure to consider the issues was not only prejudiéial, r

2
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11t is of some importance that the Ripley opinion cited Mills twice,
tand, yet, Mills is the primary re2ason an evidentiary hearing was

''Also, in that case "[t]he judge indicated that the proper forum for

jdecision no evidentiary hearing at the trial court and no taking of

?From Mills the court concludes that (a) "(iJt is not the function of
lthe courts . . . to conduct hearings concerning the validity of the
lunderlying legislative findings," and that (b) each of appellant's
|"contentions attacking the constitutionality of section 290 have . .

because defendant has no other defenses, but it was a denial

of due process.,

denied in the present appeal. As in the present case, the appellant
in Ripley had indicated that he wished to attack the constitution-
ality of the statute on due process, equal protection and cruel and
udusual punishment grounds. See slip opinion, page 2, lines 10-13.

hearing of constitutional defenses is the legislature or Supreme
Court . . . ." (Slip opinion, page 2, lines 14-16) This court
rejected such a claim, stating at page 2, lines 20-27:

Because no hearing was held on these defenses, the
record on appeal is barren of factual findings essential to
determination of defendant's contextual constitutional ‘con-
tentions. "Due process reguires that a party sought to be

. affected by a proceeding shall have the right to raise such
issues or set up any defense which he may have in the cause
.+« . Ahearing which does not give the right to interpose
reasonable and legitimate defenses cannot constitute due
Aprocess of law . . ." 16A Am.Jur.2d section 843.
In the present case, the "contextual constitutional contentions" werL
also not before Judge Saeta; there had been at the time of his

evidence by the appellate department.

In his memorandum opinion, Judge Saeta also suggested that
the questions should be addressed to the legislature and that the
"justiciable arguments"” had been met by Mills and People v. Rodrigue
(1976) 63 Cal.App.3d Supp. 1. This brings us to the second and
substantive basis for this court's decision.

PEOPLE v. MILLS
This court's substantive reasoning is based upon Mills.

W~
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‘had thought was forward looking and beneficial turned out to be our
Inemesis in this situation.

lare not pre-ordained -- have the opportunity to present information
iwhich would prove that, in his case or situation, the law is irra-

{the trial court quite properly refused to consider whether there was

Ejustification for refusing to apply to defendant the requirements of

34 .sectioh 290, by which such person 'shall' register with the appro-

. been answered in Mills." It is ironic that the very case which we

The Mills court did, in fact, state that "the validity of
enactments will not be guestioned 'unless their unconstitutionality
clearly, positively, and unmistakably appears.'”™ It then went on to
find that in the case of child molesters, and specifically felony

child molestation, the unconstitutionality is neither clear nor posit

tive. On the face of that type of case, registtation is appropriatel
However, the Mills court also suggested that the appropriateness of
reéistration for lewd conduct offenders is not so obvious: "The samé
reluctance that may be contemplated . . . to impose these require-
ments in 647(a) type offenses is not present in 288 Penal Code spe-
cies of offenses before the court." (Mills, at page 180) “pPresented
with a rational basis" for the enactment, the court said it would not
interfere with the penalty. (See Mills, page 177) Where, then, does
a defendant in a non-child molestation, non-violent context =-- in a
type of case in which the appellate court has suggested the answers

tional, depriving him of due process? That would be the function of
the courts.

What the Mills court was saying was that there may be a
substantial difference between child molesters and lewd conduct of-
fenders and that the obviousness of the rationality behind the appli

cation of the registration law to the former group does not neces-
sarily attach to the latter.

Then, at page 7 of the present slip opinion, lines 1-8, thig
court states: "Similarly, section 290 is applicable to '[a]lny persop
who . . . has been or is hereafter convicted . .. of any offense
defined in . . . subdivision 1 of Section 647a . . . .' Accordingly

priate officials. . . ." .
This quote implies that the trial court was justified in

4
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refusing to consider the constitutional arguments because an appel-
late court had held 290 appropriate for 647a offenders. Such an
implication is very misleading. There is a great difference between

enal code section 647a and penal code section 647(a). The former ig
hild molestation, while the latter is lewd conduct. Thus, the
accordingly" in the above quoted passage seems to have little if any
ertinence to the present case, except to imply that 647a and 647(a)
re the same.

CONCLUSION

The presumption of constitutionality of a legislative
nactment is strong. However, if unconstitutionality is alleged, du¢q
rocess requires an airing of the issues. Upon such an airing, the
resumption is overcome only is it is "clearly"” and "unmistakenly"
hown that thee is norational basis for the enactment or, in the
resent case, for the specific application of the enactment.

If the appellant had been afforded an evidentiary hearing in
hich he proved all of the allegations contained in the offer of
roof, the irrationality of the registcgtion requirement to him would
ave been "clear" and "unmistakable”.

It was only in the context of felony child molestation that
the Mills court held the registration requirement obviously rational.
Finally, appellant requests the name of co-counsel, JAY M.
KOHORN, be added to the opinion as attorney for appellant.

For the reasons stated above, appellant respectfully
requests this court to grant rehearing of this appeal.

Respectfully submitted,
LAW OFFICES OF JAY M. KOHORN

By

JAY M. KOHORN
Attorneys for Appellant/Defendant
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(YERIFICATION — 446, 2015.5C.C. P)
STATE OF CALIFORNIA, COUNTY OF

| am the

in the abave entitled action or proceeding: | have read the joregoing

and know the contents thereof: and | certify that the same is true of my own knowledge, except as 1o those matters which are therein

stated upon my information or belief, and as to those matiers | believe it to be true.

Executed on at R ?
{datel {place) California

I declare, under penalty of perjury. that the foreguing s irue and correct.

Signature

PROOF OF SERVICE BY MAIL (10l13a, 2015.5 C. C. P))
STATE OF CALIFORNIA, COUNTY OF

! :I’é" a resident of the county aforesaid; | am over the age of eighteen years and not a party ta the within entitled action; my business
address is:

1800 N. Highland Ave,.,, Suite 106, Los Anageles, CA 90028

on_March 8 1082} orved the within . PETITION FOR

REHEARING

onthe_interested nmarties
in said action. by placing a true copy thereof enclused in a sealed envelope with postage thereon Jully prepaid, in the United States mail

a__Los Anageles, California
addressed as follows:

Honorahle Jack B. Clark Los Angeles District Attorney
Newhall Municipal Court Apnellate Section

23747 W. Valencia Blvd. 249 &, Rroadwav, llth Floor
Valencia, CA 91355 Los Angeles, CA 90014

Executed on _March lc?'d'alerqu’) a___LOs Anaeles 3T . California

! declare; under penalty of perjury, that the foregoing is true and correct.

Signature
Yevin M. Rose E"Z
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IN THE MUNICIPAL COURT OF
ANOTIE:ECEE:OHF NEWHALL JUDICIAL DISTRICT CASE NUMBER
County of Los Angeles, Stare of Califomnia M 9186

DUTY TO REGISTER |53947 y,. Valencia Blvd., Valencia, CA

. T Attormep(s) for
F' Law offices of Jay M. Kcherm ?
" 1800 No. Highland Ave., Ste. 106 Appellant/Defendant
Los Angeles, CA 90028 -
L |
. | T e -
, Mr. Allen E. Reed .
. 21438 Briar Yay A 3
Samams. G& 91350 . Defendant
L . _

P

You and each of you will plegse take noticerimr ey e of conditiom of probation res

duty to regls‘cer tmd.er prms:\.cns of Sectian 290 Penal Code. Defendarrt

/ ’
throuzh Friday at 9:00 a.m. in Divisiom II re renstrat:r.on- o

T "Failure to do so will result in revocatiam of DIODELIOa . ...oe o
of this coust. ' o ' -
FP.K. OHLRICE:
. Clerk of the Caust
. . q
e March 12, 1982 . ety
. Pamela K. Tr S
CLER!(’S'CERTIF%CATE Jr SERVICE BY ML
| certify ther | mwrmrcpmfyfvﬂusm fha! sméscupwofﬂ-ns No-m:rcrr?hrdnru sirower below uper
the perscn(s) shown above by depesiting @ mvﬁpy in separete sealed envelopes with the pestage thereen
fully prepaid, in the United Stotes moil or— Y 2LEOCTE y Califormia, oddressed respectively os.
shown above, being the cddresses of record: in this cose: - i .
_ P.K. OHLRICH | Clasic

Dated March 15, LQBZ c s By

"Pamela XK. ‘Ena:pe

EXH‘B‘T K - E"/Z«L

NOTICE QF HEARING e ere reee.
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" 3) Drlv.ng under the ipf!uence OI drug: ASST. DIRECTOR. BRANCH & AREA OPERATIONS
: deserves spec1al mention:
{8000 CRIMINAL COURTS 8LDG.,
’ a) Ordinarily, the accuqed should be I e o o yamP L0 wesT TaMPLE STRRET
s s COUNTY OF LOS ANGELES TIL 974-3871
b) However, when there is evidence _
a plea may be taken to Vehxcle Code Secnon 23!02a.
[ ante . o
4) Penal Code Section 6‘47(a) Ilhng gundelmes'
(This policy has been prepared in light of the Pryor decision (Pryor v.
Municipal Court,. 25 Cal.3d 236). It is expected. that further modifications
will be made before September 1, 1980.)
: Dooennloa, o roen T s : |
. a) A complamt allegxng vxolanon of Penal Code’ Secnon 647(a) will be filed
in cases -involving solicitation in ‘a public place to engage .in sexuai
. -wmirz e oo --~conduct in.a public place or.a.place open to.the public or exposed to the
B N R TAR s S ORI pubhc view and the suspect knows or should know that there is (or will
.>-:. ... be) present a person who may be offended ,by such conduct. (This
‘ represents the CALJIC majority view: See CALJIC 16.400 and Com-
mentary: The langua%e in the brackets represent a minority view which
is still being litigated.
- ~+ . b. A complaint alleging violation of Penal Code Section 647(a) will not be
- - filed in cases involving solicitation in a publnc place to engage in sexual
- conduct.in a.private location. - s
i L r.-. c. A complaint alleging violation oi Penal Code Section 647(a) will be filed
A -, in cases involving a touching with sexual connotation whether consens-
. =T ual or non-consensual in a public place or.a place open to the public or
LT e . .. exposed to public view and the suspect knows or should know that there
owe L azmemeuconis (or. will be) present a person - -who-may be offended by such conduct.
i “f - (The language in-the brackets reflects the CALJIC minority view still
- . being lmgated IR A R SRS I TRV L ;
T d. - A‘plea of guilty to Penal Code Section .415,.-where there has been a

v L

-
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: _f;:om Legal ' Policies Manual
Section VI.B.2.c.(4)

by "i .N’:"'Q.n’r-
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o
) L e

‘ -6#7(3) except:
)

fay

GORDON JACOBSON
DEPUTY DISTRICT ATTORNEY

solicitation but no touching or a plea of guilty to Penal Code Section
242 where ‘there has been a-touching, shall.be accepted.as.a disposition
of .a case where thecomplaint:alleges.a- vxolanon of - Penal -Code Section

\-.—.. - .= . - o,

R LN A T O A

st W e i ol we - ;‘, R A e
Where the accused has a prior conviction specxfled in Penal Code
Section 290, or where the accused has had 647(a) charges reduced
within three (3) years prior to the offense, a plea of guilty to
~Penal Code Section 415 or. a-plea of guilty-to Penal Code Section
.»% 242-shall not be entertained. - If the -defense can demonstrate that
the prior 647(a) or the case reduced from a 647(a) would not have
-.w.been a-valid-647(a) under the Pryor decxsmn, then this prohibition
:shall not apply.

-‘The touching.must not. be forcxble. : Q- T i.,

..4;... »— ,,',,..,. q(«.u- ,...gt e ...-.

i7g, A
The solicitation or *touchmg must«not be in" the presance -of
children. . 2 b
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO

APPELLATE DEPARTMENT

FILED 0CT 8 1980

THE PEOPLE OF THE STATE OF
CALIFORNIA,

SUPERIOR COURT NO. CR 50555

MUNICIPAL COURT NO. M 316117
Plaintiff and (San Diego Judicial District)

Respondent,

JOHN EDWIN WyATT, @ ) O RDER
Defendant and

)

)

)

)

)

)

vs. ' )
)

)

)

)

Appellant. )
)

Judgment affirmed. The matter is remanded to the trial

court to strike the registration requirements, it being cruel and

unusual punishment in this case.

b
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MUNICIPAL COURT OF CALIFORNIA, COUNTY OF SAN DIEGO

SAN DIEGO JUDICIAL DISTRICT
THE PEOPLE OF THE STATE OF

CALIFORNIA, No.: M316117
§i§lgt3§f,{ SETTLED STATEMENT
pon ! ON APPEAL i
, =VSsS-—-

JOHN EDWIN WYATT,

Defendant/

)
)
)
)
)
)
)
)
)
)
Appellant. )
)
)

On December 3, 1979 in Department Eight, Judge Ernest Borur
presiding and jury having been waived, t;ial-proceeded as set
forth below. dpening.statements were waived.

The prosecution called as its only witness Edward A.

MacConaghy, who testified that he has been a San Diego police

officer for about one year. He is now a uniformed .patrol office

assigned to the State College area of San Diego. ,

On August 24, 1979 Officer MacConaghy was on a special

plainclothes assignment in Balboa Park. It was his first and

last such assignment. He did not think much of such duty; it

offended him.
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At approximateiy 1:00 A.M. on August 24, 1979, he was in th

Marston Point area of Balboa Park. He first saw the appellant

(whom he identified at trial) inside the men's public restroom b:

a picnic area at Juniper Street.

Briefly thereafter, while Officer MacConaghy was leaning
against a wall outside the bathroom, appellant Wyatt approachecd
him. A short conversation followed and names were exchanged.
Wyatt suggested they go for a walk.together; MacConaghy agreed.
They walked across the grass to the south of the nestrooa. Ther
at Wyatt's suggestion, the two sat on a public bench in an area
known for homosexual activity. No one wés in the immediate

viéinity. It was not totally dark as some light from the

restroom area reached them. MacConaghy could see Wyatt's face.

Wyatt offered MacConaghy a cigarette. After a comversation of
two to three minutes w?att reached over putting his left hand or
MacConaghy's knee and immediately moved it up and gently toucher
MacC&naghy's trousers in the genital area. (The trousers were
properly zipped closed.) .

Ma;Conaghy stood up and advised Wyatt he was under arrest.
Wyatt resisted MacConaghy's attemét tbAhandcuff him. MacConag&
attempted ’;o'apply the standard police sleeper hold but failed. Wy
was eventually subdued on the ground and placed under arrest wi
éhe'assistanée of Officer DeVries.

Appellant's motion for judgment of acguittal (Penal Code

§1118) was denied as to both counts.

Appellant Wyatt took the stand as his only witness. He

- -2—
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testified that on August 24, 1979 at aﬁobt 1:00 A.M. he was walk-
ing past the restroom near Juniper Street but did not go in. He
saw a man, identified as Officer MacCongaghy at trial but unknow:
to appellant when he first saw himi The man was leaning against
the west wall 2t the northwest corner, looking toward Sixth -

Street, staring around the corner. The man spoke to Wyatt, com-

menting on what a nice evening it was, and offered him a cigarec!
They conversed for five to ten minutes. The man (not the appell.

then suggestea they take a walk.

. They proceeded, with appellant in the lead, toward the sout
At the park bench the officer (not known to be an officer) said,
"Let's sit." They did, with the officer on appellant's left.

They were facing north toward the restroom structure. There was
very little licht. The officer sprawled (sic) his legs apart.

Appellant talked about his school, his job, his recent breakup

with his male lover, and the end of his two-week vacation.

Appellant assumed the officer was also gay. The officer moved

closer and touched appellant's knee with his knee. Appellant's

legs were crossed.

@ppeilant belieQed the officer was gay Aue to the suggestir-
to walk away from the light coupled with what appellant recognis
as a typical line: "Nice evening, want a cigarette?" "Want to -
faf a walk?" .

After talking to the officer for a total of about one half
hour,”ten minutes at the building and twenty minutes on the berc

appellant ‘thought the officer was tired of listening because he
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was looking off and not replying. He felt at this point that he

xnew the officer pretty well and that he (the qffigef) wanﬁed
something besides talk. The officer had said where he lived; gir
his first name and had discussed not liking His job. As a gay m
with experience in other situations, appellant "could gather what
the man waé after"” and proceeded to offer it; he reached over ant
stroked the officer's thigh two or three times, then moved his

hand up to the officer's crotch. The officer identified himself

as a cop at this point.

Appellant felt panicky (sic) and stood up. INle was upset.

He started to apologize as soon as the officer identified himsel

The officer again said to turn around, that he was a police off}

The officer struck appellant in the back; he went down with his

hands on his knees. The officer struck appellant several times;

appellaht was crying and asked to be taken to the car and to jai
The officer reacted by hitting appellant again and applying the

sleeper hold. Further struggling occurred. Appellant was final

cuffed by the other officer who had just arrived.

Officer lacConaghy again testified in rebuttal. Appellant,

not the officer, suggested the walk. The conversation on the

park bench lasted five to ten minutes, not twenty. . The officer

did not move closer to cause knees to touch. Appellant did not

stroke the officer's leg before touching his crotch. The offic:

did not hit appellant in the back; appellant was on the ground

due to the sleeper hold.. He did not kick appellant nor see his

partner knee him in the face.

E-12&
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3 . The Judge found appellant not guilty of count two, Penal Cor
4{| §148, and guilty of count one, Penal Code §647 (a).
5
6 approved 2s to form and content.
7 DATED: May |3, 1980 Qr . %&\
8 1R e aovd'v = \;-/—lz.L (‘é,
9 GEORGE gﬁszSTICK, Attorney f¢
. Defendant/Appellant.

10 DATED: May , 1980
11
12 FRAN F. McINTYRE, Deputy City

Attorney for Plaintiff/Responc
13
14 The above Statement is hereby settled as setting forth fai:
15|| and truly the evidence and proceedings in this action, and the
16|| same is hereby certified to the Appellate Department, San Diego
17|} superior Court.
18 DATED:
19
20 ERNEST BORUNDA

Judge of the Municipal Court
21 .
22
23 | ' : ,',

' -
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO
APPELLATE DEPARTMENT . .
FLep_ DEC 17 1991

B i
L4 14

THE PEOPLE OF THE STATE SUPERIOR "COURT: -NO ;" GR 53781
OF CALIFORNIA, s, T S

MUNICIPAL- COURT NQ@. M 360453
Plaintiff and (San Diego Judicial District)

Respondent,
S v,

DAVID MILTON LYON,

Defendant and
Appellant.

Nt el el e N el e e e e e e e

Judgment affirmed.

Masturbation inside defendant's pants in an open peepshow
booth was a lewd act in a public place. We are bound by the
trial court finding the officer was a person who might‘be of-
fended. The evidence supports the convict;on, and we need not

review the trial court's other theories. - The effect of 290

" registration is to place in local police records information

which these days can be obtained in minutes by computer from

/77
-1-
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the state. It is an anachronistic gratuitous humiliation, but

cannot be characterized as cruel or unusual punishment.

W\RAJ L.
/(’C&"‘- U7— W&‘\l- J.

(
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4 8Y: P. PHELAN, DEFUTY

7 SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO
8 _ APPELLATE DEPARTMENT

9 A , FILED JAN 00 X

10

N THE PEOPLE OF THE STATE

SUPERIOR COURT NO. CR 53781
OF CALIFORNIA, -

12 MUNICIPAL COURT NO. M 360453
Plaintiff and (San Diego Judicial District)

13 Respondent,

14 V.

ORDER DENYING REHEARING AND

15 DAVID MILTON LYON, GRANTING CERTIFICATION

e Nt M Nl el e e S e e e e

16 Defendant and
Appellant.
17
18 The petition for rehearing is denied. 1In view of the

19 language of the Court of Appeal in People v. Mills, 81 Cal.App.3d

20 171, at 179-180, followed by the Supreme Court disposition of In

2] re Anders, 25 Cal.3d 414, without reaching the Penal Code Section
22 290 issue, the request for certification to the Court of Appeal on
23 the basis of that issue is granted.

24 o BY THE COURT !

25 N ( \“MA\)\\ \P.J.
26 . />’X.é€<4/‘v~\yj\ 34/5“’_ J.
c‘-a-i%QTBN_;an 'l&/n1¢hL217TT_‘
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COURT OF APPEAL—STATE OF CALIFORNIA

COURT OF APPEZAL - FOURTH DIS
FOURTH APPELLATE DISTRICT 5 7 i, {55 T

P == 0 =
DIVISION ONE & TEB251982 of

PEOPLE OF THE STATE OF CALIFORNIA
Respondent

4 CRIM. 13823

VS. RECEIVED FEB 2 61989

DAVID MILTON LYON,
) Appellant

San Diego County No. CR 53781
Municipal Court No. M 360453

AN N A

THE COURT:

The transfer on certification is denied.

—
—_——

— =
——

Presiding Justice

cc: ‘
ggggiy Clerk, San Diego County, 220 West Broadway, San Diego, CA

THOMAS W. BYRON, Deputy City Attorney, 202 "C" St., 3rd Floor. San
Diego, CA 92101 Y ’ » 280

THOMAS F. HOMANN, ESQ. of Haverstick and Homann, 1168 Union St.,
Suite 201, San Diego, CA 92101
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(lPEOPLE OF THE STATE OF CALIFORNIA,

12
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14
15
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18
19
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23
24
s
25
27
23
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FILED, |

AUG 29 1980
JGHN 3. CORCORAN, County Clard

.cjﬁﬁzuuu;.
BY & WALLN, DEPUTY,
APPELLATE DEPARTMENT OF THE SUPERIOR COURT
OF THE STATE OF CALIFORNIA FOR THE COUNTY OF LOS ANGELES

Superior Court No. CR A 1644(

Plaintiff and Respondent Municipal Court of the

vs. Los Angeles Judfcial District

JAY RIPLEY, No. 725286

Defendant and Appellant OPINION AND JUDGMENT

Appeal by defendant from judgment and order of the Municipal Court,
Richard G. Kolostian, Temporary Judge.

Judgment affirmed. Order reversed. Case remanded with instruction

For Appellant - Thomas F. Coleman

For Respondent - Burt Pines, City Attorney
Jack L. Brown, Deputy City Attorney
Acting Supervisor, Appellate Section
By Peter W. Mason, Deputy City Attorney

-000~

Briefing of this case was stayed by our order of July 13, 197

pending the California Supreme Court's decision of Pryor v. Municip

Court (1979) 25 Cal.3d 238. Now, following the rendering of the
Pryor decision, wﬁich we do not believe dispositive of the instant
case, we proceed to decide this matter.

We note at the outset that the defendant does not challenge

his conviction. We mention also that the deféndant has requested

EXHIBIT R Y
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" suggestions, [he was] bound by the law as it is now . . .

that” we take judicial notice of certain material. We decline to
do so for the reason that the disposition we make of this appeal
will enable the defendant to present to the trial judge all
'eviéence considered by him to be supportive of his contentionmns.

Subsequent to entry of a nolo contendere plea to violation of
Penal Code section 647 subdivision (a) but prior to imposition of
sentence and requisite order to register as an habitual sex offender
under Penal Code section 290,5/ defendant requested the court to
hold a hearing on the constitutional validity of section 290|as
applied to section 647 subdivision (a) misdemeanants. He
indicated that he wished to attack the constitutionality of the'
statute on due process, equal protection and cruel and unusual
punishment grounds.

The trial judge refused to consider or rule on these issues.
The judge indicated that the proper forum for hearing of constitu-
tional defenses is the legislature or Supreme Court, and that
"as much as [he] might agree with some of [defense counsel's]

, until
{he was] ordered by a higher court.”

Because no hearing was held on these defenses, the record.on
appeal is barren of factual findings essential to determination of
defendant's contextual constitutional contentions. "Due process
requires that a party sought to be affected by a proceeding shall
have the right to raise such issues or set up any defense which he
may have in the cause . . . A hearing which does not give the right
to interpose reasonable and legitimate defenses cannot constitute

due process of law . . ." 16A Am.Jur. 24 section 843.

l. All references to code sections are to the Penal Code unless

d otherwise in-dicated.
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that” we take judicial notice of certain material. We decline to
do so for the reason that the disposition we make of this appéal

will enable the defendant to present to the trial judge all

evidence considered by him to be supportive of his contentions.

Subsequent to entry of a nolo contendere plea to violation of
Penal Code section 647 subdivision (a) but prior to imposition of
sentence and requisite order to register as an habitual sex offender
under Penal Code section ZSO,AK defendant requested the court to
hold a hearing on the c¢onstitutional validity of section 290\as
applied to section 647 subdivision (a) misdemeanants. He
indicated that he wished to attack the constitutionality of the
statute on due process, egqual protection and cruel and unusual
punishment grounds.

The trial judge refused to consider or rule on these issues.
The judge indicated that the proper forum for hearing of constitu-
tional defenses is the legislature or Supreme Court, and that
*as much as [he] might agree with some of [defense counsel's]
suggestions, [he was] bound by the law as it is now . . ., until
(he was] ordered by a higher court."

Because no hearing was held on these defenses, the record‘on
appeal is barren of factual findings essential to determination of
defendant's contextual constitutional contentions. “Due process
requires that a party sought to be affected by a proceeding shall
have the right to raise such issues or set up any defense which he
may have in the cause . . . A hearing which does not give the right
to interpose reasonable and 1egitimate defenses cannot constitute

due process of law . . ." 18A Am.Jur. 24 section 843.

1. All references to code sections are to the Penal Code unless

otherwise in-icated.
" £E-/38
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The judge's denial of a hearing at which evidence could be
received and argument heard regarding the constitutional validity
of section 290 as applied to defendant's particular cgge was error.
These issues are best considered in a factual context which shculd
be presented in the trial court. People v. Mills (1978) 81 cCal.
App.3d. 171. Defendant's request for a hearing was timely, because
the question of section 290's constitutional validity is premature
if raised by a defendant who has not yet been found guilty of an

offense which triggers the section 290 operation. Pryor v.

Municipal Court (1979%9) 25 Cal.3d 238, 257 Fn.l4. Refusal by the
trial court to consider the defense based upon constitutional ‘

grounds was error. (See People v. Kiihoa (1960) 53 Cal.2d 748,

753; People v. Sarazzawski (1945) 27 Cal.2d 7, 1ll; wWitkin,

California Criminal Procedure page 733 et seq.)

Absent a factual record to assist this court in evaluating
defendant's contentions regarding the invalidity of the statute,
this court is unable to comment intelligently on their merit,
beyond stating that these contentions are at least deserving of

airing and consideration. (See People v. Mills, supra, at 179,

Fn.liand 180.) In this case failure to consider the issues was

not only preijudicial, because defendant has no other defenses, but
it was a denial of due process,

/177
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1 < The ‘judgment of conviction is affirmed. The order to register

PR 2 |[ under section 290 is reversed. The case is remanded for an

w\

evidentiary hearing on the constitutional validity of section 290.

Md o

Presiding Judge ( )

We concur. = : :
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SUPERIOR COURT OF THE STATE OF CALIFORMNIA
FOR THE COUNTY OF SANTA BARBARA

APPELLATE DEPARTMENT

THE PEQPLE OF THE STATE OF CALIFORNIA,

Plaintiff and Respondent, NO. 132333
vs.
ORDER
PEILLIP? B. MEHUDOZA,

Defendant and Appellant.

The judgment of conviction is affirmed. Penal Code
~Ag

Section 240 reglstratlon reqguirements apply to those convzcted

of Penéﬁl Code Section S47(a) and is constltutlonal
/

| BRUCE wd. DODDS residing Judge,
WE CONCUR: Appellate Dept., Sunerlor Court

J;@mﬂ{%

CHARLES S. STEVENS, JR., Judge,
Appellate Dept., Superior Court

L. DONALD BODEN, Judge,
Appellate Dept., Supericr Court
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The conduct for whichAdefendant was convicted involved

acts between consenting adults. If defendant could demcnstrate,‘

in an evidentiary hearing, that the purpose of Penal Code Section

. 290 iegistration was not served in this case, under the analysis

proposed by the California Supreme Court in In re Lynch, 8 Cal.3d

410 (1972), I am of the opinion that the registration requirement
would constitute cruel or unusual punishment under the California
Constitution because it is grossly disproportionate to the offense;
I Qould accordingly remand the case to the trial court for a
further evidentiary hearing on this issue.

With this exception, I concur in the Order of the court. - |

T T rtnd e

L. DONALD BODEN,~=+Gdge,
Appellate Dept., Superior Court
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FEB 131981

'm}\ﬁ C. MENZEL, County Cleri
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SUPERICR COURT OF THE STATE OF CALIFORNIA

e

POR THZI COUNTY OF SANTA BARBARA

APPELLATE DEPARTIMENT

3.C. NO. 132333
M.C. NO, 185121

THE PEOPLE OF THE STATE OF CALIFORNIA,

Plaintiff and Respondent,

ORDER DENYING REHEARING
AND -

)
)
)
)
vs. )
3 ORDER CERTIFYING CASE T0
)
)
)

PHILLIP B. MENDOZIA, THE COURT OF ADPPEAL

Defendant and Apnellant. [Rule 63(a)]

In this case, appellant was convicted of ehgaging in lewd
and dissolute conduct in a public place and in a place open to t@e
public and exposed to public view [Penal Code § 647(a)]. The o
evidence indicated that o Baskins was discovered sodomizing iMr.
Mendoza at 2:30 n.m. on a Sundav afternocon on the beach south of
the intersection of Cabrillc and Santa Barbara Streets., Several
persons were on the beach, but only one person said he saw the
upper portion of a Man in the viéinity of the dredge pipes.

The activity was shielded from view from the north and
mostly shielded from view from the east and west. However, the
two individuals were exposed to the view of any person on the beach

directly south of the pipes, within an arc of some twenty five to

SR
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thirty degrees.

. Appellant was admitted to probation on several conditions|,
including'the requirement that he register as a sex offender
pursuént to Penal Code § 290. He appealed claiming‘that thé
registration requirement was unconstitutional in that 1) the
registration requirement as applied ﬁo those convicted of violating
Penal Code § 647(a) deprived them of equal protection of ﬁhe law
and due process of law, and 2) that it was uncenstitutional when
applied to defendant and the facts of.the case.

On February 3, 1881, this court f£iled its opinion
affirming the conviction. A majority of this court concluded that
the Legislature specifically required those convicted of this
particular offense to register [Penal Code § 290(a)]. We rejected
appellant's due process and egqual protection claims.

Judge Boden filed a concurring opinion wherein he tacitly
agreed that the requirement did not deny due process of law or eéudl
protgétion of the laws. However, because the conduct involved_

consenting adults, he would remand the case for an evidentiary

hearing where appellant could attempt to demonstrate that the
purpose of the registration requirement was not served in this case

under the analvsis proposed in In Re Lvnch 8 Cal.3d 410 (1972).

If appellant met his burden of proof, then he was of the opinion
that the registration requiremeht would constitute cruel and unusual
punishment under the California constitution because it would be

grossly disproporticnate to the offense.
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of the Santa Barbara Superior Court, the Los Angeles Superior Court

and -the San Diego Superior Court.

At Wy e S ot

€ <

Judge Dodds and Judge Stevens did not chose to adopt
this suggested procedure in light of the nature of the offense and
the fact that it was committed on a public beach on a Sunday
afterncon. We believed that the registration réquiremant, as
applied to the facts of this case, was manifestly appropriate
under the reasoning of People v. Mills 8l Cal.App.3d 171; 146 Cal.
Rptr. 411 (1878).

Appellant has filed a petition for rehearing. That

petition will be denied.

Appellant has also petitioned us to certify the case to
the Court of Appeals, Second Appellate District, for the purpose

of securing uniformity of decision among the appellate departments

Technically speaking, we cannot consider the unpublished
decisions of the Appellate Department of the Los Angeles Superior

Court and the San Diego Supericr Court which were attached to the

petition (Rule 977). BHowever, we do note, in passing, that the
San Diego Court invalidated the registration reguirement in Peovnle
v. Wyatt, San Diego S.C. No. CR 50555 (October 10, 1980). In that
case, defendant merely moved his hand up to the officer’'s crotch.
In People v. Ripley, Los Angeles S.C. No. CR A 16440 (August 20,
1980), the nature of the offensévis not revealed but the appellate
department of the Los éngeles Superior Court remanded the case for
an evidentiary hearing. However, although we can't take note of
those opinicns, we do know that the propriety of the registration

requirement in a given case has been before us on other occasiocns

- T . e .
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. involving §47(a) offenses and will be before this court again.
In view of the fact that this particular issue is

frequently before the appellate department of this superioxr court
and the appelléte departments of other superibr courts, we urge
the court of appeal to accept certification, decide the constitu-
tional issues raised and advise all appellate departments whether
an evidentiary hearing is required before a person convicted of
Penal Code § 647(a) may be required to register pursuant to Penal
Code § 290.

ORDER

1. The petition for rehearing 'is denied.

2. The case is certified to the Court of Appeal, Second
Appellate District, to secure uniformity of decision and settle
important gquestions of law [Rule 63(a)l]. | |

3. Copies of this order shall be served upon counéel and
upon the Attorney General. A copy of the opinion shall also be
forwarded to the Attorney General.

4. The clerk shall forward a copy of this.order-forth~
with to the clerk of the Court of Appeal, Second Appellate District.
The clerk shall also forward the record to the Court of Appeal,

Second Appellate District, pursuant to Rule 64.

- 5 2L s,

BRUCE WA, DODDE, Actling Presiding

WE CONCUR:

b X .

CHARLES S. STEVINS, J¥., Judge,
Appellate Dept., Superior Court

- . wde

Judge, Appellate Dept. Superior Court



CALIFORNIA LEGISLATURE-1981-82 REGULAR SESSION

ASSEMBLY BILL No. 2965
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Introduced by Assemblyman Alatorre

March 3, 1982

An act to amend Section 432.7 of the Labor Code and to add
Section 851.9 to the Penal Code, relating to criminal records
and making an appropriation therefor.

LEGISLATIVE COUNSEL'S DIGEST

AB 2963, as introduced, Alatorre. Criminal records.

Existing law prohibits any employer from asking an
applicant for employment to disclose information concerning
an arrest or detention which did not result in conviction,
except as specified.

This bill would additionally prohibit an employer from
asking an employee to disclose information concerning those
arrests or detentions which did not result in conviction,
except as specified. This bill would also prohibit any employer
from asking an employee or an applicant for employment
whether any records concerning the employee or the
applicant have ever been destroyed, sealed or expunged or
whether specified relief has been sought relative to
destruction, sealing or expungement. Furthermore, the bill
would expand a current exemption from these provisions
relative to sex offense information.

Existing law authorizes sealing or destruction of criminal
arrest records only as to certain cases involving minors,
acquitted adults who are factually innocent, or marijuana.

This bill would provide for the sealing of court records and
destruction of other records of an arrest of any person who is
not convicted and has no other felony or misdemeanor
conviction or pending actions, except as specified. The
Department of Justice would initially review the petition of

EXHIBIT U ®
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the petitioner and if the department finds that the petitioner
does not qualify for relief, no further action would be taken,
unless the petitioner can demonstrate, to the satisfaction of
the court, that the department’s finding is inaccurate or
incorrect.

This bill would authorize specified fees to be charged and
would appropriate receipts therefrom for the support of the
Department of Justice without regard to fiscal year.

Article XIII B of the California Constitution and Sections
2931 and 2234 of the Revenue and Taxation Code require the
state to reimburse local agencies and school districts for
certain costs mandated by the state. Other provisions require
the Department of Finance to review statutes disclaiming
these costs and provide, in certain cases, for making claims to
- the State Board of Control for reimbursement.

However, this bill would provide that no appropriation is
made and no reimbursement is required by this act for a
specified reason.

Vote: %;,. Appropriation: yes. Fiscal committee: vyes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

1  SECTION 1. Section 432.7 of the Labor Code ‘is
2 amended to read: ;

3  432.7. (a) No employer whether a public agency or
4 private individual or corporation shall ask an emnployee or
5 applicant for employment to disclose, through any
6 written form or verbally, information concerning as the
7 following: any arrest or detention which did not result in
8 conviction ; er inforsmetion coneerming a ; any referral to
9 and participation in any pretrial or posttrial diversion
10 program;,; any record concerning the employee or
11 applicant for employment which has ever been sealed,
12 destroved or expunged; any action, petition, or
13 application of the employee or applicant for employment
14 for the sealing, destruction, or expungement of any
15 record; nor shall any employer, whether a public agency
16 or private individual or corporation, ask an employee or

17 applicant for employment to disclose, through any *

G
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written form or verbally, information concerning
whether the employee or applicant for employment has
ever sought or recerved relief under Section 12034 or
1203.4a of the Penal Code for a misdemeanor conviction;
nor shall any employer seek from any source whatsoever,
or utilize, as a factor in determining any condition of
employment including hiring, promotion, termination,
or any apprenticeship training program or any other
training program leading to employment, any record of
arrest or detention which did not result in conviction, or
any record regarding a referral to and participation in
any pretriakorpostirial diversion program. As used in this
section, a conviction shall include a plea, verdict, or
finding of guilt regardless of whether sentence is imposed
by the court. Nothing in this section shall prevent an
employer from asking an employee or applicant for
employment about an arrest for which the employee or
applicant is out on bail or on his or her own recognizance
pending trial.

(b) In any case where a person violates any provision
of this section, or Article 6 (commencing with Section
11140) of Chapter 1 of Title 1 of Part 4 of the Penal Code,
the applicant may bring an action to recover from such
person actual damages or two hundred dollars ($200),
whichever is greater, plus costs, and reasonable
attorney’s fees. An intentional violation of this section
shall entitle the applicant to treble actual damages, or
five hundred dollars (8500), whichever is greater, plus
costs, and reasonable attorney’s fees. An intentional
violation of this section is a misdemeanor punishable by
a fine not to exceed five hundred dollars (3500).

(¢) The remedies under this section shall be in
addition to and not in derogation of all other rights and
I‘emedies which an applicant may have under any other
aw.,

(d) Persons seeking employment as peace officers or
for positions in the Department of Justice or other
criminal justice agencies as defined in Section 13101 of
the Penal Code are not covered by this section.

(e) This section shall not prohibit an employer from

9 100

E-146



>
os]

g{gwmw;—-wwp—wwupw
P OO UWI DU ORI OWEO -1 Gk LD~

BELRERXBB2EBRIRLR

40

[

965 —4 —

asking for information concerning any conviction for any
offense which Is registrable under Section 290 of the
Penal code. Nothing in this section shall prohibit an
employer at a health facility, as defined in Section 1250 of
the Health and Safety Code, from asking an applicant for
employment either of the following: ,

(1) With regard to an applicant for a position with
regular access to patients, to disclose an arrest under any
section specified in Section 290 of the Penal Code:

(2) With regard to an applicant for a position with
access to drugs and medication, to disclose an arrest
under any section specified in Section 11390 of the Health
and Safety Code.

(F) (1) No peace officer or employee of a law
enforcement agency with access to criminal offender
record information maintained by a local law
enforcement criminal justice agency shall knowingly
disclose, with intent to affect a person’s employment, any
information contained therein pertaining to an arrest or
detention or proceeding which did not result in a
conviction, including information pertaining to a referral
to and participation in any pretrial or posttrial diversion
program, to any person not authorized by law to receive
such information.

(2) No other person authorized by law to receive
criminal offender record information maintained by a
local law enforcement criminal justice agency shall
knowingly disclose any information received therefrom
pertaining to an arrest or detention or proceeding which
did not result in a conviction, including information
pertaining to a referral to and participation in any
pretrial or posttrial diversion program, to any person not
authorized by law to receive such information.

(3) No person, except those specifically referred to in
Section 1070 of the Evidence Code, who knowing he or
she is not authorized by law to receive or possess criminal
justice records information maintained by a local law
enforcement criminal justice agency, pertaining to an

arrest or other proceeding which did not result in a
conviction, including information pertaining to a referral

9 120
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to and participation in any pretrial or posttrial diversion

program, shall receive or possess such information.

(g) “A person authorized by law to receive such
information”, for purposes of this section, means any
person or public agency authorized by a court, statute, or
decisional law to receive information contained in
criminal offender records maintained. by a local law
enforcement criminal justice agency, and includes, but is
not limited to, those persons set forth in Section 11103 of
the Penal Code, and any person employed by a law
enforcement criminal justice agency who is required by
such employment to receive, analyze, or process criminal
offender record information.

(h) Nothing in this section shall require the
Department of Justice to remove entries relating to an
arrest or detention not resulting in conviction from
summary criminal history records forwarded to an
employer pursuant to law.

(i) As used in this section, “pretrial or posttrial
diversion program” means any program under Chapter
2.5 (commencing with Section 1000) or Chapter 2.7
(commencing with Section 1001) of Title 6 of Part 2 of the
Penal Code, Section 13884 132645 o» 13352.5 or Article 2
(commencing with Section 23151) of Chapter 12 of
Division 11 of the Vehicle Code, or any other program
expressly authorized and described by statute as a
diversion program.

SCI;_IC. 2. Section 851.9 is added to the Penal Code, to
read:

851.9. (a) Any person who has been arrested may, at
any time at least seven years after the date of the arrest,
petition the court in which the proceedings occurred, or
if there were no court proceedings, the court in whose
jurisdiction the arrest occurred, for a sealing of the court
records of the case, and the destruction of any other
records of the case, including any records of arrest, and
detention, if any of the following occurred:

(1) He was released pursuant to paragraph (1) of
subdivision (b) of Section 849.

(2) Proceedings against him were dismissed, or he was

£-11%
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CALIFORNIA LEGISLATURE~-1981-32 REGULAR SESSION

ASSEMBLY BILL No. 2966

Introduced by Assemblyman Alatorre

March 3, 1982

An act to amend Section 432.7 of the Labor Code, and to add
Section 851.10 to the Penal Code, relating to criminal records,
and making an appropriation therefor.

LECISLATIVE COUNSEL'S DICEST

AB 2966, as introduced, Alatorre. Criminal records.

Existing law prohibits an employer from asking an
applicant for employment to disclose information concerning
an arrest or detention which did not result in conviction or
information concerning a referral to and participation in any
pretrial or posttrial diversion program.

This bill would prohibit an employer from seeking
information concerning any record of an employee or
applicant which has been sealed, destroyed or expunged, any
action or application for the sealing, destruction or
expungement of any record, and any application for dxsrmssal
of charges and other relief, as specified.

Existing law provides that persons seeking employment as
peace officers or for positions in the Department of Justice are
. not covered by the provisions which prohibit an employer
from seeking certain information relating to criminal records,
as specified.

This bill would provide that, in addition, persons seeking
employment with law enforcement agencies with access to
criminal offender record information are not covered by
these provisions.

The bill also prohibits an employer from asking for
information concerning any conviction for any offense which
requires registration as a sex offender, as specified.

EXHIBIT V

E-149
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Existing law authorizes sealing or destruction of criminal

conviction records only as to certain cases involving minors or
marijuana.
" This bill would provide, with specified exceptions, for the
sealing of court records and destruction of other records
relating to misdemeanor conviction records of persons
generally, after the passage of a specified period of time
without subsequent criminal activity or actions.

The bill would authorize specified fees which would be
appropriated to the Department of Justice.

Article XIII B of the California Constitution and Sections
2231 and 2234 of the Revenue and Taxation Code require the
state to reimburse local agencies and school districts for
certain costs mandated by the state. Other provisions require
the Department of Finance to review statutes disclaiming
these costs and provide, in certain cases, for making claims to
the State Board of Control for reimbursement.

However, this bill would provide that no appropriation is
made and no reimbursement is required by this act for a
specified reason.

Vote: %. Appropriation: yes. Fiscal committee: yes.
State-mandated local program: yes.

The people of the State of California do enact as follows:

1  SECTION 1. Section 4327 of the Labor Code is
2 amended to read:

3  432.7. (a) No employer, whether a public agency or
4 private individual or corporation, shall ask an employee
5 or applicant for employment to disclose, through any
6 written form or verbally, information concerning the
7 following: as any arrest or detention which did not result
8 in conviction ; er infermation coneerning &, any referral
9 to emd or participation in any pretrial or posttrial
10 diversion program;, any record concerning the
L1 employee or applicant for employment which has ever
12 been sealed, destroyed or expunged; any action, petition,
13 or application of the employee or applicant for
14 employment for the sealing, destruction, or
15 expungement of any record; nor shall any employer

9 60
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whether a public agency or private individual or
corporation ask am employee or applicant for
employment to disclose through any written form or
verbally, information concerning whether the employee
or applicant for employment has ever sought or received

- relief under Section 1203.4, or 1203.4a of the Penal Code

for a misdemeanor conviction; nor shall any employer
seek from any source whatsoever, or utilize, as a factor in
determining any condition of employment including
hiring, promotion, termination, or any apprenticeship
training program or any other training program leading
to employment, any record of arrest or detention which
did not result in conviction, or any record regarding a
referral to and participation in any pretrial or posttrial
diversion program. As used in this section, a conviction
shall include a plea, verdict, or finding of guilt regardless
of whether sentence is imposed by the court. Nothing in
this section shall prevent an employer from asking an
employee or applicant for employment about an arrest
for which the employee or applicant is out on bail or on
his or her own recognizance pending trial.

(b) In any case where a person violates any provision
of this section, or Article 6 {(commencing with Section
11140) of Chapter 1 of Title 1 of Part 4 of the Penal Code,
the applicant may bring an action to recover from such
person actual damages or two hundred dollars ($200),
whichever is greater, plus costs, and reasonable
attorney’s fees. An intentional violation of this section
shall entitle the applicant to treble actual damages, or
five hundred dollars ($500), whichever is greater, plus
costs, and reasonable attorney’s fees. An intentional
violation of this section is a misdemeunor punishable by
a fine not to exceed five hundred dollars ($500).

(¢c) The remedies under this section shall be in
addition to and not in derogation of all other rights and
1rea-:n«eac’{ir‘:s which an applicant may have under any other
aw.

(d) Persons seeking employment as peace officers or
for positions in the of Justiee or other
erimingl justiee ageneies a9 defined in Seetion 13104 of

E-/5/
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enforcement agencies with access to criminal offender
record information or for positions with the Division of
Law Enforcement of the Department of Justice are not
covered by this section.

(e) This section shall not prohibit an employer from
asking for information concerning any conviction for any
offense which is registrable under Section 290 of the
Penal Code. Nothing in this section shall prohibit an
employer at a health facility, as defined in Section 1250 of
the Health and Safety Code, from asking an applicant for
employment either of the following:

(1) With regard to an applicant for a position with
regular access to patients, to disclose an arrest under any
section specified in Section 290 of the Penal Code.

(2) With regard to an applicant for a position with
access to drugs and medication, to disclose an arrest
under any section specified in Section 11590 of the Health
and Safety Code. '

(f)y (1) No peace officer or employee of a law
enforcement agency with access to criminal offender
record information maintained by a local law
enforcement criminal justice agency shall knowingly
disclose, with intent to affect a person’s employment, any
information contained therein pertaining to an arrest or
detention or proceeding which did not result in a
conviction, including information pertaining to a referral
to and participation in any pretrial or posttrial diversion
program, to any person not authorized by law to receive
such information. ‘

(2) No other person authorized by law to receive
criminal offender record information maintained by a
local law enforcement criminal justice agency shall
knowingly disclose any information received therefrom
pertaining to an arrest or detention or proceeding which
did not result in a conviction, including information
pertaining to a referral to and participation in any
pretrial or posttrial diversion program, to any person not
authorized by law to receive such information.

(3) No person, except those specifically referred to in

&
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Section 1070 of the Evidence Code, who knowing he or

. she is not authorized by law to receive or possess criminal

justice records information maintained by a local law
enforcement criminal justice agency, pertaining to an
arrest or other proceeding which did not result in a
conviction, including information pertaining to a referral
to and participation in any pretrial or posttrial diversion
program, shall receive or possess such information. -
(g) “A person authorized by law to receive such

- information”, for purposes of this section, means any

person or public agency authorized by a court, statute, or
decisional law to receive information contained in
criminal offender records maintained by a local law
enforcement criminal justice agency, and includes, but is
not limited to, those persons set forth in Section 11105 of
the Penal Code, and any person employed by a law
enforcement criminal justice agency who is required by
such employment to receive, analyze, or process criminal
offender record information.

(h) Nothing in this section shall require the
Department of Justice to remove entries relating to an
arrest or detention not resulting in conviction from
summary criminal history records forwarded to an
employer pursuant to law. '

(i) As used in this section, “pretrial or posttrial
diversion program” means any program under Chapter
2.5 (commencing with Section 1000) or Chapter 2.7
(commencing with Section 1001) of Title 6 of Part 2 of the
Penal Code, Section 13201, 13201.5 or 13332.53 of the
Vehicle Code, or any other program expressly authorized
and described by statute as a diversion program.

sg:c. 2. Section 851.10 is added to the Penal Code, to
read:

851.10. (a) Any person who has been convicted of a
misdemeanor may petition the convicting court for a
sealing of the court records bf the case and the
destruction of any other records of the case, including any
records of arrest, conviction, and disposition, including
records relative to imprisonment, parcle, probation or
any other sentence, held by any state or local agency,

99 120
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except as provided in this section.

(b) The relief sought in subdivision (a) shall be
granted upon a determination of the following:

(1) That at least seven years have passed since the
petitioner’s court appearance and disposition, including
termination of court supervision, probation, parole, or
sentence.

(2) That the petitioner has not been convicted of or
arrested for any felony or misdemeanor in any
jurisdiction for the seven years preceding the date on
which the petitioner filed his peitition for relief.

(3) That no actions for any felony or misdemeanor are
pending against the petitioner in any jurisdiction.

(¢} (1) The Department of Justice shall provide the
forms to be used by petitioners under this section, and all
petitioners seeking relief under this section shall provide
two copies of such forms to the court. The department
shall provide these forms to all petitioners upon request.

{2) Such forms shall provide for a petitioner to submit
two sets of his fingerprints to the court. Upon a
petitioner's request, a local law enforcement agency shall
affix the petitioner’s fingerprints to the forms. A city or
county, as applicable, may fix a reasonable fee not to
exceed five dollars (83) for this service to all nonindigent
petitioners and shall retain such fee for deposit in it
treasury. :

(3) Such forms shall provide for the petitioner to
designate the names and addresses of any agencies or
parties, other than the court and department, that the
petitioner requests to destroy their records of the
petitioner’s case.

(4) The forms provided by the department shall
provide for the petitioner to submit to the court a sworn
affidavit specifying that the petitioner satisfies all of the
requirements for relief under this section.

(3) Any petition for relief submitted to a court by a
nonindigent petitioner under this section shall be
accompanied by a fee of ten dollars ($10) paid to the
court and a fee of ten dollars ($10) to be forwarded by the
court to the department. The petition forms shall be

99 140
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signed and dated by a judge or clerk of the court, and one
set of petition forms shall be forwarded to the
department, along with the fee payable to the
department and the two sets of the petitioner’s
fingerprints.

(6) Upon the receipt of the petition forms and
fingerprints from the court, the department shall review
its state summary criminal history information record, if
any, of the petitioner, and the federal summary criminal
record, if any, of the petitioner, if such federal record may
contain relevant information not contained in the state
summary criminal history record. If the department’s
review does not indicate that the petitioner fails to meet
the conditions for relief under this section, then the
department shall find the petitioner to be qualified for
relief under this section.

(7) Notwithstanding any other provision of law, if the
department finds the petitioner to be qualified for relief
under this section, the department shall forthwith notify
any local, state, or federal agency, or party, to which the
department has provided a copy of the petitioner’s case
record, and any agency or party designated by the
petitioner, to destroy its record of the petitioner’s case.
Any state or local agency or party receiving such notice
shall request any party or agency to which it has provided
a copy of the petitioner’s case record, excepting the court
and the department, to destroy that record. Any state or
local agency or party receiving such notice or request to
destroy its record of the petitioner’s case shall forthwith
destroy both the record and the notice or request to
destroy that record. The department shall also destroy its
own record, if any exists, of the petitioner’s case, and the
copy of the petition forms received by the department,
after providing the court and the petitioner with written
notice of the department’s actions and findings under this
section. After receiving written notice from the
department that the petitioner qualifies for relief under
this section, the court shall seal its records of the
petitioner’s case, including its copy of the petition forms,
and other materials, relating to the petitioner’s action for

E-/5S
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relief under this section. A

(8) Notwithstanding any other provision of law, if the
department finds that the petitioner does not qualify for
relief under this section, the department shall notify the

- court and the petitioner in writing of its finding,

specifying the reasons thereof. Subsequent to such
finding, unless the petitioner can demonstrate to the
satisfaction of the court by clear and convincing evidence
that the finding of the department is inaccurate or
incorrect, no further action shall be taken on the
petitioner’s petition. If the court is satisfied that the
department’s finding is incorrect or inaccurate, then the
court shall order the department to destroy its record of
the petitioner's case, and to provide such relief as is
specified in'paragraph (7) of this subdivision. In addition,
the court shall provide such relief for the petitioner as is
specified in paragraph (7) of this subdivision.

(9) All fees received by the Department of Justice
under this section are hereby appropriated without
regard to fiscal years for the support of the Department
of Justice in addition to such other funds as may be
appropriated therefor by the Legislature. All fees
received by the court under this section shall be
deposited in the county general fund.

{(d) This section applies to convictions that occurred
before, as well as those that occur after, the effective date
of this section.

(e) In any judicial action or proceeding, a court, upon
a showing of good cause, may order any records sealed
under this section to be opened and admitted in
evidence. The records shall be confidential and shall be
available for inspection only by the court, jury, parties,
counsel for the parties, and any other person who is
authorized by the court to inspect them. Upon the
judgment in the action or proceeding becoming final, the
court shall order the records sealed.

(f) Any court order issued under this section to seal
and destroy the records of a petitioner’s case shall not
apply to any records held by the Department of Motor
Vehicles.
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(g) Upon the determination by the Department of
Justice or a court that the petitioner qualifies for relief
under this section, the arrest, conviction, and disposition
of the petitioner shall be deemed not to have occurred,
and the petitioner may answer accordingly any questions
relating to their occurrence, except that the arrest,
conviction, and disposition of the petitioner shall be
deemed to have occurred in regards to any questions
relative to convictions for which records are held by the
Department of Motor Vehicles.

(h) Destruction of records pursuant to subdivision (a)
shall be accomplished by permanent obliteration of all
entries or notations upon such records pertaining to the
arrest, conviction, and disposition of the petitioner, and
the record shall be prepared again so that it appears that
the arrest, conviction, and disposition never occurred.
However, where (1) the only entries on the record
pertain to the arrest, conviction, or disposition of the
petitioner and (2) the record can be destroyed without
necessarily effecting the destruction of other records,
then the document constituting the record shall be
physically destroyed.

(i) The provisions of this section shall not apply to any
misdemeanor conviction which is a registrable offense
under Section 290, or to any offense in which the fact of
a previous conviction may be charged as an element of
any new offense.

SEC. 3. No appropriation is made and no
reimbursement is required by this act pursuant to Section
6 of ‘Article XIII B of the California Constitution or
Section 2231 or 2234 of the Revenue and Taxation Code
because the local agency or school district has the
authority to levy service charges, fees, or assessments
sufficient to pay for the program or level of service
mandated by this act.

99 210
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