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PUBLIC POLICY AND THE DEFINITION 
OF FAMILY 

"Family" may mean different things under different cir· 
cumstances. The family. for instance. may be a group of 
people related by blood or mal'riage. 01' not related at all. 
who al'e living together in the intimate and mutual inter· 
dependence of a single home 01' household, 

- California Supreme Court 
Moore Shipbuilding Corporatioll 
v. Industrial Accident Commissioll 
(1921) 185 Cal. 200.196 P. 257 

In the recent past, Americans had no reason to debate over the 
defmition of "faniily." Everyone knew that families were created either 
by marriage or birth. Since the families of nearly all adults were cut 
from the same social pattern, everyones experience of family neatly 
coincided with their intellectual understanding of this venerable 
institution. Family. of course. was then an unambiguous term which 
referred to so·called "nuclear" relationships (husband·wile·child) and 
extended kinship networks. Not only were most families cut from the 
same social pattern. they were also homogeneous in otber significant 
ways, including race. religion, and ethnic oackground. 

Although the average person held a rather narrow experiential and 
intellectual view of the traditional family, American jurisprudence was a 
bit more flexible. For example, adoption was developed by the legal 
system to accommodate childless couples seeking entry into the nuclear 
family mainstream. Occasionally, and for some rather limited purposes, 
the law even stretched the definition of family beyond the blood· 
marriage·adoption model to encompass servants or other household 
members. Thus, in this bygone era, the nuclear family was the social 
norm, albeit a norm which permitted a few minor exceptions. 

Today, the picture is changed dramatically. What formerly was consid· 
ered the exception now has become the rule. Since contemporary 
families exist in many shapes and sizes, family terminology has become 
complex. People refer to nuclear families, mixed marriages, childless 
couples, step families, blended families, binuclear families, inten'acial 
families, du81· career families, foster families, extended families, single. 
parent families, and unmarried couples or so·called domestic partners. 
Moreover, a significant portion of the population now comprises each of 
these variations. 

Society is experiencing an uneasy tension between present experi. 
ence and leftover social dogma. The nuclear family - once a normative 
reality - today is simply another variation, and a minority one at that; 
as a perceived ideal, tIie nuclear family is now a myth. Thus, since most 
people want to be "normal," many feel somewhat guilty because their 
nonnuclear living arrangements have missed the mark, deviating from 
the lingering perception of the social norm. 

This report does not seek to supplant old ideals with new ones. 
Neither does it intend to substitute one defmitional straightjacket with 
another. Rather, the mandate and goal of the Task Force is to examine 
the realities of contemporary family living. Definitions will help 
describe what actually exists; for the Thsk Force, definitions are tools for 
understanding, passive reflections rather titan a shoehorn designed to 
make one size fit all. 
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As this report demonstrates, people live in a wide range of committed 
family relationships. Fortunately, the law and societys institutions are 
flexible enough to accommodate this reality. 

Family Definitions from a Legal Perspective 

The definition of family. like the definition of any term, is a function 
of the per&:Jective of the defmer, the context in which the term is used, 
and the users purpose in employing the term. 

A layperson understands family in one way.I When be or she refers to 
family in a social conversation, a dictionary definition may suffice. 
However, a member of the clergy may understand family in quite 
another way.2 If a pastor is delivering a sermon intended to reinforce 
institutional religious teachings, the term may be used in a restrictive 
manner which is (iesigned to promote adherence to a designated model. 
On the other hand, a sociologist doing field research may be less 
concerned with a preconceived model than with actual and observable 
social functions involved in family relationships.3 In contrast to both the 
model and ~ragmatic definers, a philosopher may resist defining family 
at all, probmg instead at the concept and its possible expansions and 
contractions:' 

Although the 'Thsk Force on Fllmily Diversity has considered these 
various perspectives in examining the defmition of family, this report 
adopts a perspective that is inclusive rather than exclusive and, tuere· 
fore, most useful for development of public policy and the administra· 
tion of la, v. 

Laws are intended to further public policies. Public policy is gener· 
ally based upon the public interest or the public good. admittedly vague 
concepts not subject to precise defmition.s 

Questions of public policy are primarily determined by the legislative 
branch. However, when neitber tbe Constitution nor the Legislature has 
spoken on a subject, the courts may declare public policy.6 A judicial 
declaration of public policy is not necessarily dependent on tech· 
nicalities but is often based on tIte "spirit" of the lal\~ 7 

The federal government plays a very limited role in the area of family 
law since domestic relations is an area which our constitutional 
federalism regards as the province of state law.8 Therefore, Californias 
Jluhlic policy regarding tlie defmition of family must be gleaned from 
the state Constitution, acts of the state Legislature, decisions of the state 
courts, and, to some extent, the actions of state and local administrative 
agencies. Since californias public policy has been developed within the 
larger system of American jurispru(ience, however, it is generally consis· 
tent witb the flexibility inherent in American family law. 

The word "family" is derived from the Latin term "familia," which 
means household, i.e., the body of persons living in one housing unit 
under a common head.9 In American jurisprudence, family conveys the 
notion of some relationship, by blood or otbenrise, which is of a 
permanent and domestic character. Wben the word is used without 
reference to an established household, family may refer to all blood 
relatives or, in a more restricted sense, to spouses and their children.lo 

Generall~ the central characteristic underlying family is mutual 
interdependency. Thus, family may refer to a group of unmarried 
persons not related by blood, but wbo are living togetber and who bave 



some obligation, either legal or moral, fQr the care and welfare of one 
another.u 

The definition of family has been litigated in American courts in 
many factual contexts: single.family zoning, restrictive covenants, 
insurance policy exclusions, property tax exemptions, anti.nepotism 
regulations, and victim's compensation, to name a few. Whether Ameri· 
can courts have granted or denied family status has depended on the 
particular circumstances of each case. For example, in some cases, 
disabled persons, delinquent teenagers, or religious novices living in 
group homes have been considered families. Courts also have ruled that 
communal living arrangements involving student roommates in dorms 
or fraternity houses were not family relationships. 

With this leJtal background in mind, the Task Force has examined 
California's Ilublic policies involving family defInitions. Those policies 
are troundeu in constitutional considerations, legislative enactments, 
admmistrative decisions, and judicial interpretations. 

Constitutional Considerations 

The California Constitution declares that all people are by nature 
free and independent and have inalienable rights. Among these enu· 
merated fundamental rights are ~njoying and defending life and lihert~ 
acquiring, possessing, and protectmg propert~ as well as pursuing and 
obtaining safety, happiness, and privacy.12 

Although the California Constitution and the United States Constitu· 
tion have many similar provisions, the state Constitution is a document 
of independent force. State court judges have the personal obligation to 
exercise independent legal judgment in ascertaining the meaning and 
application of state constitutionalfrovisions - even if their interpreta. 
tions vary from the views expresse by the United States Supreme Court 
as to the meaning and scope of similar federal constitutional provi. 
sions.13 Consistent with federalist principles, the State of California, 
throu~h its own state Constitution, is free to confer greater rights upon 
its citizens than the federal Constitution generally confers upon Ameri· 
cans)" 

Since family law traditionally has been a matter of state, rather than 
federal, regulation, public policies governing family defmitions are also 
grounded in the state Constitution. Tbe California Supreme Court bas 
tbe ultimate responsibility to define tbe meaning and scoJle of state 
constitutional provisions, and it does so wben asked to decide specific 
cases and controversies. Some of these cases and controversies have 
involved the defmition of family. 

One such case was decided by the Supreme Court in 1980,15 The City 
of Santa Barbara adopted a zo:~ ordinance that restricted who could 
live in areas zoned for single f .. es. The city defined a single family 
unit to include any size group related by bloo~ marriage, or adoption, 
as well as a ~oup of unrelated occupants. not exceeding five persons. 
The Adamson household violated the rwe of five. It consisted of a group 
of12 adults living in a 10·bedroom, 6·bathroom mansion. Tbe Adamson 
householders were a close group with social, economic, and psycholo~. 
cal commitments to each other. They lived much as a family would, 
sharing exllenses, rotating chores, eating evening meals togethet, lend· 
ing each other emotional support, and often taking vacations together. 
Tiley regarded their group to be a family. 
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Tbe Supreme Court termed the Adamson bousebold an "alternate 
family" because the group's living arrangements achieved many of the 
personal and practical needs served by traditional family living. Tbe 
court noted tliat the group met balf of Santa Barbara's defmition of 
family because it was a "smgle bousekeeping unit in a dwelling unit" 
Howevet, it failed to meet tbat pal1 of the definition that required 
residents, if they were greater than five in number, to be related by 
blood, marriage, or adoption. 

In declarin~ the city's restrictive defmition of family violative of 
Article I, Section 1 of the California Constitution, the Supreme Court 
cited precedents in New Jersey and New York:16 

Some courts, confronting restrictions similar to the rule· 
of·five here, have redefmed "family" to specify a concept 
more rationally and substantially related to the legitimate 
aim of maintaining a family style of living. For example, in 
New Jersey a valid regulation of single.family dwellings 
would be "a reasonable number of persons who constitute 
a bona fide single housekeeping unit" Berger v. State 
(1976) n NJ. 206. "The fatal flaw in attempting to main· 
tain a stable residential neighborhood through the use of 
criteria based upon biological or le~ relationships is tbat 
such classifications operate to proliibit a plethora of uses 
which pose no threat to the accomplishment of the end 
sought to be achieved. Moreovet, such a classification 
system legitimatizes many uses which defeat that goal 
••• As long as a group bears tbe generic character of a 
family unit as a relatively permanent bousehold, it should 
be equally as entitled to occupy a single family dwelling as 
its biologically related neigliliors." City o[Wlure plains v. 
Ferraiolo (1974) 34 N.~2d 300, 306. 

Thus, tbe state Constitution protects the right of all Californians to 
form "alternate" family relationsbips, i.e., relationships not based on 
blood, marital, or adoptive ties, and to live witb tllese chosen family 
members in a single dwelling without undue government interference. 

On the other hand, in 1982, tbe California Supreme Court upbeld a 
state prison regulation limiting overnigbt visitation with eligible 
inmates to persons witb wbom inmates were related by blood, marriage, 
or adoption. A prisoner claimed be had a long "term nonmarital rela· 
tionsbip with a woman. The woman and her daugbter wanted to partici. 
pate in the prison's family visitation program. Tbe Department of 
Corrections, citing its restrictive defmition of family, refused. In a tbree· 
way split, tbe majority of the court concluded that public policies 
favoring administrative efficiency and prison security overrode tbe 
inmate's interest in maintaining ovet:night visitation with bis "alter· 
nate" family. A majority of the court, howevet, indicated that the scales 
of justice may have tipped in the inmate's favor had society provided 
"alternate" families with a simple method of authenticating tbeir 
relationships. The court found unacceptable the idea of "mini" trials in 
which bureaucrats would have to decide which family relationships 
between prisoners and their potential visitors were autllentic and which 
were not The two justices whose votes were pivotal to the outcome of the 
case explained:17 

Tbe defInition of "family" in our society bas undergone 
some change in recent years. It has come to mean some· 
thing far liroader tban only those individuals wbo are 
united by formal marriage. Many individuals are united 



by ties as strong as those that unite traditional blood, 
marriage and adoptive families. 

However., the very diversity of the groups of people now 
commonly referred to as "families" highlights the diffi
culty tbat would be created if the prison autborities were 
required to grant family visits to prisoners wbo were not 
married. Tbe prison authorities do have a security interest 
in prohibiting visits by transients, wbose ties to the pris
oners may be fleeting or tenuous at best. In the absence of 
a marriage certificate or a valid out-of-state common law 
marriage [common law marriage has been abolisbed in 
California], it would be extremely difficult for prison 
officials to distinguish between the valid long-term com
mitments that constitute a "family" and transient rela
tionsbips. FUrther, the evidentiary hearings that such 
determinations would require would pose a significant 
administrative burden on prison officials. . . . 

In the absence of any reasonable alternative to distinguish 
between families and nonfamilies, the limitation of f8mily 
visits to those who are married under tbe laws of this or 
another state is a valid restriction. 

These and other cases support the individual's constitutionally-based 
freedom to choose whether to form and maintain a traditional family 
unit or to live in an alternate family form. Legislative or administrative 
decisions resticting this freedom of family choice may be invalidated or 
upheld, depending on tbe balancing of competing interests. Often the 
courts defer to legislative and administrative judgments in deciding 
how to strike the balance. 

Legislative Enactments 

The California Legislature has found and declared that the family 
unit is of fundamental importance to society in nurturing its members, 
passing on values, averting potential social problems, and providing the 
secure structure in which citizens live out their lives.1S Through actions 
on a wide variety of subjects, the Legislature has expressed its judgment 
that family units can be diverse in their structures. As a result, there is 
not one uniform defmition of family in California law. Instead, there are 
family definitions. 

In some contexts, the Legislature has defmed family in a restrictive 
manner. For example, in describing tbose persons entitled to family 
allowances pending the administration of estates, tbe Probate Code uses 
the tradi~ional blood.marriage-adoption definition.l9 Similarly, the leg
Islatively created veterans-bome-purchase program defmes "immediate 
family" as including only a spouse or adopted or natural dependent 
childl-en.2o 

Other contexts have merited and received tbe benefit of broader 
legislative defmitions. In autborizing programs to rehabilitate child 
molesters who have abused youthful family members, the Penal Code 
defmes family member in terms of being a "member of the household" 
of the victim.21 In providing remedies to persons who suffer violence 
caused by other family members, the Legislature has defined family in 
terms of residents of the same housebold.22 In domestic violence legisla. 
tion in which the goal is specifically to prevent partner abuse, "family 
members" include a variety of adult bousehold members, including 
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spouses, former spouses, and other adults having sexual relations with 
each otlter.23 In the worker's compensation context, the Legislature 
extends survivor benefits to dependent relatives (blood.marriage-adop
tion~ or to surviving dependent household members of deceased 
employees.24 Here, the Legislature has reaffirmed the expansive defini
tion of family br rejecting attempts to limit worker's compensation 
benefits to SUrvIvors related to deceased employees only by blood, 
marriage, or adoption.25 

In other situations, the Le~lature uses the term family without 
defining it For example, in establishing the Victims Restitution FUnd, 
which provides assistance to crime victims and their families, the 
Jlhrase "member of family" is used without defmition.26 In addressing 
the functions of Conciliation Courts, the Legislature sets a goal of 
keeping families intact. Here also, family is nowhere defmed.27 In these 
situations, the Legislature may have delegated definitional authority to 
the administrative and judicial agencies operating these programs. 

Althouglt the Legislature is aware that the defmition of family varies 
from context to context, its definitional choices are not beyond critical 
analysis. For example, in 1986 the Legislature passed a law allowing 
members of a victim's familr to be present during a criminal prelimi. 
nary hearing that is normally closed to the public. The Legislature 
evidently determined that the families of victims have a greater interest 
than the general public in attending preliminary hearings and that the 
victim has an interest in having his or her family present for emotional 
supp0rt.28 However., the definition of family was limited to tlle alleged 
victim's "sJlouse, parents, legal guardian, children, or siblings. "29 This 
restrictive (lefiniuon fails to acknowledge the needs of victims whose 
closest family members do not fall within the defmition. For an elderly 
victim, tlte only available relative might be a grandchild or nephew or 
niece who resides with the victim. Un(ler this defmition, tbe lifemate of 
a gay or lesbian assault victim would Itave to remain in the ballway while 
the victim faced the courtroom trauma alone. The expanded "house
hold member" definition of family certainly would bave been appropri. 
ate in this la~ The Legislature's failure to use the expanded defmition 
may very well have heen merely an oversight. 

This definitional survey shows that the Legislature recognizes diver
sity in family structures and does not entertain the goal of creating a 
singular defmition. Rather., the term family is defined by the legisla
ture only as a method of furthering otller public policies. While one 
policy may sometimes call for tlte use of a narrow defmition, another 
policy may call for an expansive definition. The overriding principle is 
clear: public policy re~s flexibility in the definitional process; tlle 
ultimate defmition is guided by a keen understanding of the state's 
ultimate objectives when dealing with a particular problem. 

Admjnjstrative Discretion 

The State of california has a trifartite system of government. Like 
the federal government, its coequa branches are executive, legislative 
and judicial. The legislative brancll passes laws and declares public 
policies. The judicial branch, tlle ultimate authority on constitutional 
issues, interprets laws in the context of specific cases and controversies. 
The executive branch, including administrative agencies, administers 
and enforces laws as passed by the legislative body and interpreted by 
the courts. 

In operating tlteir programs, administrative agencies have broad 
discretion in adopting rules, regulations, and defmitions. Of course, 



their discretion is not unlimited; administrators must act within the 
Constitution,30 and their actions must conform to the will of the Legisla. 
ture.S1 lIowever, within these confmes, executive agencies are given 
wide latitude in setting defmitional parameters for tlleir operations.32 
Very often, the Legislature, after declaring a general policy and fIXing a 
primary standard, will confer upon administrative officers the power to 
fill in the details necessary to carry out the legislative objectives.ss 

In 1982, the California Commission on Personal Privacy examined 96 
federal, state, and municipal agencies which utilized the terms "fam· 
ily" or "household" in operating their programs.34 Respondents were 
asked to indicate whether they used the standard Census Bureau 
defmition of family (blood·marriage·adoption) or broader defmitions. 
Program managers were also asked if their program defmition and 
eligibility criteria included or excluded mem6ers of "variable" fami· 
lies, i.e., "two or more persons domiciled in the same household and 
operating as a single housekeeping unit, who are not related by blood, 
maniage,or adoption." The Privacy Commission survey revealed the 
following facts:35 

• 75% of respondents were not bound by a definition 
based solely on blood, marriage, or adoption. 

• The greatest autonomy to adopt broader definitions 
existed at the municipal level of government. 

• 63.5% of respondents actually served variable fami· 
lies during program year 198L 

The survey showed that administrative discretion was often used to 
define family in an expanded way.36 For example, in connection with its 
child Care Program, the United States Department of Agriculture 
defined family as a "group of related or non· related individuals who are 
not residents of an institution or boarding house, but who are living as 
one economic unit." In its School Health Program, the State Depart. 
ment of Education defmed family as "a unit of intimate transacting and 
interdependent persons who share the same values and goals, responsi. 
bility for decisions and resources, and a commitment to one another 
over time." In its Genetically Handicapped Program, the Monterey 
County Social Services Department defined faniily as a "group of 
individuals who live together on a continuing basis and share their 
income and expenses and are dependent upon the group 1s resources." 
In connection with its Child Protective Services Program, the San Diego 
County Social Services Department defined family as "primary care· 
takers, siblings, or significant others living togethel~" The Probation 
Department of the 'fulare County Family Court defmed family as 
including "cohabiting individuals and natural parents (married or 
unmarried~ their offspring, and other significant individuals con· 
cerned about children (e.g., grandparents~" 

The Privacy Commission survey reported that a substantial majority 
of administrative agencies had no lettal restrictions which prevented 
them from serving members of "variable" families. Nearly one·fourth 
of the respondents, however, did conclude that federal or state statutes 
or ree;ulations prevented them from venturing beyond the traditional 
blood-marriage.adoption defmition of family. 37 

Flexibility, therefore, is the prevalent pattern which emerges from a 
study of governmental responses about tlie definition of famil~ whether 
those defmitions are formulated by California 1s judges, legislators, or 
administrators. 
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Public Hearing Testimony 

The Thsk Force on Family Diversity received testimony on the subject 
of defming family.3s Wallace Albertson, President of the Los Angeles 
Community College Board of 'frustees, appeared before the Thsk Force 
in her capacity as Commissioner of the California Commission on 
Personal Privac~ for which she had served as tIle Chairperson of a sub· 
committee on Family Relationships. 

Her testimony focused on the diversity of family forms and the 
problems that arise from a misplaced presumption that the traditional 
nuclear family is the social norm. The study of the Privacy Commission 
indicated:39 

• A dilemma surrounding the meaning of the word 
"family" exists both in a sociologica1ltbeoretical context 
and in social work practices. 

• The presumption that "family" means a manied, 
heterosexu81 couple with children no longer applies to 
most of the population. 

• Persons whose family forms do not fit this presumed 
model suffer exclusion from legal, tax, and services pro· 
tections. 

• The nature and variety of family forms in current 
society warrants definitions that are inclusive rather than 
exclusive of nontraditional family forms. 

• The riw.t of personal privacy involves the light of 
an individuaf to choose intimate and familial associations 
without undue restriction. 

• Any definition of family should consider the follow· 
inl5. elements: continuity of commitment, mutuality of 
ob~tion, economic and/or domestic interdependence, 
as well as love and caring. 

The Thsk Force on Family Diversity has found these points consistent 
with its overall research into family defmitions and has taken them into 
consideration in determining its recommendations. 

Research Team on Legal Defnrltions 

The Task Force on Family Diversity received a topical report from its 
research team on "Legal Dermitions of Family."4O That report 
addresses the impact onegal definitions of family, how these defmitions 
can serve government goals, the compatibility of flexible and tradi· 
tional definitions, and government1s responsibility to families. 

Addressing the issue of definitional compatibilit~ the report stated:"l 

[T]he notion of expanding the definition of family, or 
making the defmition fleXible to acbieve f?overnment 
goals, is not a process suggestin~ revolution, discarding of 
traditional values, or offending m morally sensitive areas. 
There is an important difference between the way family-
type groups exist and function every dar and wbat we 
believe, or fee~ a family should be. And it IS to tbe former 



set of questions - what are the facts concerning the make
up of families in a given area, such as the City of Los 
Angeles - upon which we must base our decisions about 
how government should relate to family units. Legal defi
nitions of family are not attacks on morality or religion; 
rather, both legal and layman's defmitions of family can 
and do co-exist without [conflict]. The judicial decisions 
summarized earlier in this report illustrate the non
conflicting nature of the relationship between lay defmi
tions and those created for the legal process. These 
holdings defme family not as an end in itself: but only as a 
means of advancing specific legal policies. 

The report stresses that the concern that government should use 
family definitions which are tailored to the way people actually live is 
based on the assumption that government has a positive and affirmative 
responsibility to encourage and support families. It emphasizes the 
important public policy goals which are served by the utilization of 
definitions that reflect the diversity of contemporary family stuctureS:42 

Flunilies of all defmitions have traditionally cared for 
society's dependent members, like childre~ the elderl~ 
the disabled, the sicl and the poor. Families discipline 
their members, and to the extent they are successfuL 
contribute to the general peacefulness of society. Families 
live in groups, or neighborhoods, providing stability for 
sUl'rounding commercial and cultural activities. And on 
the most personalleve~ families provide a haven and a 
source of renewal for those who are their members. Fami
lies are a great source of meaning and satisfaction to 
individuals, and the loss of a family arrangement or 
relationship can leave individuals disoriented and alien· 
ated. If government benefits are unavailable or closely 
restricted, families can become destabilized and will even
tually pose further problems for which governments will 
have to expend funds. There is a general intuition among 
scholars, service providers, and ordinary citizens that 
family destabilization is a major cause of the majority of 
our society's ills. 

The 'Thsk Force on Family Diversity urges tbose who make laws, those 
who administer them, as well as those who challenge the~ to become 
and remain sensitive to the reality of contemporary family living 
arrangements. No legitimate secular policy is furthered by rigid 
adherence to a definition of family which promotes a stereotypical, if 
not mythical, norm. Rather, the appropriate function of lawmakers and 
administrators is to adopt policies and operate programs tbat dispel 
myths and acknowledge reality. 

The 'Thsk Force on Family Diversity finds that current public policy 
favors the adoption of laws and the implementation of programs that 
support and strengthen families. Demographic trends indicate that 
family structures are diverse and that tIus pattern may last indefmitely. 
Public policy, therefore, is best served by the continuing use of flexible 
family definitions. 
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PUBLIC POLICY AND THE 
DEFINITION OF FAMILY: 

RECOMMENDATIONS 

11 The 'Thsk Force recommends that the City Council develop a 
comprehensive family policy for the City of Los Angeles. A family policy 
would set standards to assist the Chief Legislative Analyst, Council 
members, and other city officials in assessing proposed legislation. 

12. The 'Thsk Force recommends that lawmakers, such as the City 
Council and the state Legislature, and those with responsibility for 
drafting and analyzing proposed legislatio~ such as the Chief Legisla. 
tive Analyst and City Attorney at the local level and the Legislative 
Counsel at the state leve~ should be sensitive to the fact that "family" 
now is a term of art, capable of many variable definitions. When tbe 
term family is used in p'roposed legislation, the 'Thsk Force encourages 
such officials to conSider relevant defmitional options and to favor 
inclusive rather than exclusive terminology. 
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