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Pursuant to Corporation Code sections 21301, 21302 and 
21305, the Secretary of state, upon the filing of a properly 
completed application and the payment of the applicable fees, may 
register the name of any unincorporated nonprofit association and 
issue a certificate of registration to that effect, provided that 
the name does not so resemble another registered name as may be 
likely to deceive. 

The Secretary of state has issued a "Certificate of 
Registration of Unincorporated Nonprofit Association" to Rebecca 
A. Tapia and Jennifer L Baughman registered as Fraternal Name No. 
4309 and listed their association by using the words "FAMILY Ql 
REBECCA A. TAPIA ~ JENNIFER L. BAUGHMAN". A similar 
certificate has been issued by the Secretary of state to Thomas 
F. Coleman and Michael A. Vasquez registered as Fraternal Nama 
No.4302 and listed their association by using the words "FAMILY 
QZ THOMAS 1:. COLEMAN ANn MICHAEL A. VASQUEZ". 

These people have registered as the "FAMILY OF n in 
order to gain a perceived status of a family through the color of 
law. See the memorandum prepared by Thomas F. Coleman and 
presented to Secretary of state March Fong Eu and attached 
herewith at (page 7, footnote 28). 

i am concerned that this may be an improper use of the 
above code sections and may subject the state of California to 
potential lawsuits and liability. Therefore, i am requesting a 
Legislative Counsel's opinion based on the following issues and 
questions which raise serious doubt and legal question as to the 
validity of the above-described practice: 
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(1) Whether the state of California ~ay incur potential 
liability to people who register as an unincorporated nonprofit 
association "FAMILY" for the unintended legal consequences of 
their registration, for failure to inform these people of the 
potential legal consequences of the formation of an 
unincorporated nonprofit association ItFAHILY" since 
unincorporated nonprofit associations operate under laws that are 
distinctly different from the laws that govern typical family 
relationships? 

(2) Whether people who register as an unincorporated 
nonprofit association "FAMILY'· must be informed by the state of 
California concerning the implications of acting under 
unincorporated nonprofit association law? Indeed, how will 
members of the I'FAMILY" know when they are acting as individuals 
or when they are acting as an unincorporated nonprofit 
association? Will this be an additional issue to be litigated in 
unincorporated nonprofit association "FAMILY" dissolutions? 

(3) Whether the use of the unincorporated nonprofit 
association registration to register otherwise unrelated people 
as a "FAMILY" is consi~tent with the statutory authority of 
Corporation Code section 21300 et seq. or whether it intrudes 
upon areas governed by other law such as partnership law, family 
law, including the law of marriage, and criminal law? 

(4) Whether the statute as applied would open the law to 
permit (a) two men and a woman or (b) two women and a man or (c) 
a single man or woman and a unrelated minor boy or girl,or (d) a 
single parent and minor child or (e) a polygamous relationship or 
(f) a palimony relationship or (g) a "group marriage" 
relationship (such as the "Manson Family") or (h) a homosexual 
relationship or (i) any other combination to register as a 
"family"? " 

(5) Whether all members of a registered unincorporated 
nonprofit association t'FAMILY" are liable for tortious conduct of 
other members of the "FAMILY" when acting under unincorporated 
nonprofit association law? 

(6) Whether all members of a registered unincorporated 
nonprofit association "FAMILY" are liable for contractual 
obligations "and or damages incurred by other members of the 
"FAMILY" when acting under unincorporated nonprofit association 
law? 

(7) Whether property owned in the name of a registered 
unincorporated nonprofit association "FAMILY" will pass to the 
members of the "FAMILY" by intestate succession (or otherwise by 
inheritance) or whether it will escheat to the state as the 
property of a defunct unincorporated nonprofit association? Can 
such property be probated? 

(8) Whether registration as an unincorporated nonprofit 



association "FAMILY" will have the effect of waiving the 
statutory protections of parents for financial liability for the 
acts of their minor children? 

(9) Whether the use of unincorporated nonprofit 
association law affects the legal obligations of an 
unincorporated nonprofit association "PAMILY" in other ways? 

(10) Whether there are in fact no legal consequences, 
benefits or obligations resulting to people who register as an 
unincorporated nonprofit association IIFAMILY" or whether there 
exist substantial legal consequences to property rights, legal 
liability in qeneral or other legal considerations? (The Coleman 
memorandum asserts that there are no legal consequences.) 
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Family Associations - #2151 

Dear Senator Russell: 

QUESTION NO.1 
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Deputies 

Are a group of persons who live together in a 
relationship in which they share rights and duties similar to 
those shared by members of a traditional family entitled to 
register the name of their "association" with the Secretary of 
state under section 21301 of the Corporations Code under a style 
such as "Family of John Doe and Jane Roe"? 

OPINION NO.1 

f A group of persons who live together in a relationship 
in which tHey share rights and duties similar to those shared by 
members of a traditional family are not entitled to register the 
name of their "association" with the Secretary of state under 
section 21301 of the Corporations Code under a style such as 
"Family of John Doe and Jane Roe. n. 

ANALYSIS NO.1 

section 21301 of the corporations Code provides for the 
registration of associations, as follows: 
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"21301. Any association, the principles and 
activities of which are not repugnant to the 
constitution or laws of the united states or of 
this state, may register in the office of the 
Secretary of State a facsimile or description of 
its name or insignia and may by reregistration 
alter or cancel it." 

Upon registration, the Secretary of State issues a 
certificate of registration. section 21307 of the Corporations 
Code then prohibits any unauthorized person from using the 
association1s registered name, as follows: 

1121307. Any person who willfully wears, 
exhibits, or uses for any purpose a name or 
insignia registered under this chapter, unless he 
is entitled to use, wear, or exhibit the name or 
insignia under the constitution, bylaws, or rules 
of the association which registered it, is guilty 
of a misdemeanor punishable by fine of not to 
exceed two hundred dollars ($200) or by 
imprisonment in the county jail for a period not to 
exceed 60 days.1I . 

Thus, registration under section 21301 creates an 
exclusive right to use a name or insignia. An exclusive right to 
use a name cannot be granted to words in common use since those 
words are regarded by the law as common property (American Assn. 
v. Automobile o. Assn., 216 Cal. 125, 131). Similarly, a family 
name cannot be the subject of an exclusive right so as to prohibit 
another from using his or her name (Tomsky v. Clark, 73 Cal. App. 
412, 418). 

·The registration of an association under a name such as 
"Family of John Doe and Jane Roe" would give that association an 
exclusive right to use that name and would prohibit others from 
using that name, under threat of criminal penalty (Sec. 21307,· 
Corp. C.). similar names, such as liThe Doe Family" could be 
appropriated, and other "Doe Families" would thereafter be 
prohibited from using that name, even, arguably, in such cases as 
on holiday cards. These problems arise from the fact that 
"family" is a word in common use, and therefore cannot be made a 
title subject to the exclusive use of another. The association of 
it with a surname does not help since a family name cannot be the 
subject of an exclusive right-to-use. Thus, under section 21301, 
the registration of such a name would be repugnant to the laws of 
the state that permit people to use common words and family names 
without restriction. 
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We do not imply that an association cannot be formed for 
that purpose in appropriate cases. However, no formalities are 
required for the formation of an unincorporated nonprofit 
association (Law v. Crist, 41 Cal. App. 2d 862, 865). The only 
purpose of registration is protection of the registered name. 

Accordingly, it is our opinion that a group of persons 
who live together in a relationship in which they share rights and 
duties similar to those shared by members of a traditional family 
are not entitled to register the name of their "association" with 
the Secretary of state under section 21301 of the corporations 
Code under a style such as "Family of John Doe and Jane Roe. '.' 

QUESTION NO.2 

May a group of persons who live together in a 
relationship in which they share rights and duties similar to 
those shared by members of a traditional family form an 
association to formalize that relationship? 

OPINION NO.2 

. A group of persons who live together in a relationship 
in which they share rights and duties similar to those shared by 
members of a traditional family may form a nonprofit association 
to formalize that relationship. However, many rights 
traditionally granted to family members may be unavailable if 
based solely on the association. 

ANALYSIS NO.2 

A nonprofit association is defined by Section 21000 of 
the Corporations Code, as. follows: 

"21000. A nonprofit association is an 
unincorporated association of natural persons for 
religious, scientific,. social, literary, 
educational, recreational, benevolent, or other 
purpose not that of pecuniary profit." 

I 

The rights and duties of members of an association are 
basically determined by the contract of the association, such as 
its constitution or bylaws, although the agreement of association 
need not be formal or in writing (Law v. Crist, supra, at 865). 
In essence, the agreement to associate is contractual and the 
rights under it are contractual (Lawson v. Hewell, 118 Cal. 613, 
618-619). 
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Accordingly, a group of people may obtain rights similar 
to that of a family by forming an association if those rights may 
be obtained by contract. 

However, in determining what those rights are, it must 
be borne in mind that "family" is not a word of precise legal 
meaning. It may refer to spouses, it may refer to parents and 
children, it may refer to siblings, it may refer to a combination 
of these relationships, or it may refer to even more extended 
relationships. Indeed, in Moore ~ Corp. v. Industrial Acc. Com, 
185 Cal. 200, at 207, the court stated as follows: 

"There is little to be gained by reviewing the 
numerous definitions given by the courts and 
lexicographers of the words 'family' and 
'household.' They mean different things under 
different circumstances. The family, for instance, 
may be an entire group of people of the same 
ancestry, whether living together or widely 
separated; or it may be a particular group of 
people related by blood or marriage, or not related 
at all, who are living together in the intimate and 
mutual .interdependence of a single home or 
household." 

since "family" has so many varied meanings, it is 
difficult to definitively determine the characteristics that would 
be shared by a "family association." They may vary from 
association to association, depending on the nature of the "family 
relationship" that is involved. 

However, not all rights inherent in a family 
relationship could be obtained by forming an association. For 
example, a·contractual relationship between persons living 
together ~ithout marrying is not enforceable under the Family Law 
Act (Marvin v. Marvin, 18 Cal. 3d 660, 665 and 681). However, at 
least to the extent that contracts are not based upon an illicit 
consideration of sexual services, .contracts between nonmarital 
partners will be enforced (Id., at 672). .Accordingly, members of 
an association could contract to pool their earnings in a manner 
similar to that done by a husband and wife under the community 
property statutes. Of course, since the Family Law Act is 
inapplicable, recourse in the event of a breach of contract would 
not be under the Family Law Act but would be limited to 
contractual remedies. 

lvith respect to an association that was formed to have 
functions similar to a parent and child relationship, it may be . 
that an adult could undertake a duty of support to a child similar 
to that owed by a parent (Sec. 196, civ. C.). However, a minor 
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does not usually have the capacity to enter into a contract that 
cannot be disaffirmed (Sec. 35, civ. e.). In addition, the 
relationship of parent and child is subject to very substantial 
statutory regulation (see, for example, Title 2 (commencing with 
Sec. 196), Pt. 3, Div. 1, civ. e.). For example, a change in the 
parent-child relationship requires compliance with specific 
requirements (for example, Ch. 2 (commencing with Sec. 221), Title 
2, Pt. 3, Div. 1, eiv. e. (adoption». Thus, that ,aspect of the 
parent-child relationship could not be established by merely 
forming an association. Of course, we are not informed of the 
particular types of rights and duties that are intended to b~ 
created by such an association. 

However, any of these rights would arise solely because 
of the contractual relationship of members of the association, and 
not because they have somehow become spouses (or children and 
parents) by entering into the association. In Marvin v. Marvin, 
supra, the court held that the Family Law Act is inapplicable to 
nonmarital partners, even though a contractual relationship had 
some of the same characteristics as a marital relationship. 
Similarly, membership in a "family association" will not, in 
itself, create a relationship of spouse or parent and child. The 
law prescribes the prereqUisites for these relationships (for 
example, Sec. 221 and following, civ. c. (adoption); Title 1 
(commencing with Sec. 4000), Pt. 5, Div. 4, civ. c. (marriage». 
In the absence of compliance with requirements applicable to 
establish a spousal or parent and child relationship, the rights 
of members of a family association will be limited to those 
contractual rights established under the association's charter, 
bylaws, or other governing provisions, and ~en only to the extent 
not prohibited by law. 

I 'Thus, for example, members 'of the association may leave · . 
property to other members in their.wills. However, in th~ absence 
of such an intentional disposition, membership in the association 
will not establish a right to property under the laws governing 
intestate succession (Pt. 2 (commencing with Sec. 6400), Div. 6, 
Probe e.). 

So far, we have discussed limits on the ability of a 
nonprofit association to obtain rights and obligations similar to 
those present in a traditional family relationship. Conversely, 
membership in a nonprofit association may impo~e obligations that 
are not usually present in a traditional family relationship. 
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section 388 of the Code of civil Procedure provides as 
follows: 

11388. (a) Any partnership or other 
unincorporated association, whether organized for 
profit or not, may sue and be sued in the name 
which it has assumed or by which it is known. 

" (b) Any member of the partnership or other 
unincorporated association may be joined as a party 
in an action against the unincorporated 
association. If service of process is made on such 
member as an individual, whether or not he is also 
served as a person upon whom service is made on 
behalf of the unincorporated association, a 
judgment against him based on his personal 
liability may be obtained in the action, whether 
such liability be joint, joint and several, or 
several." 

Thus, the association can be sued as an association, 
while spouses, though they may be joined in the same suit on 
occasions, are not sued i~ the name of the family. 

In addition, members of a nonprofit association are not 
generally liable for contractual debts of the association unless 
the member has personally assumed that debt (Sees. 21100 and 
21101, Corp. C.). However, members of a nonprofit association 
may, in some instances, be liable for the tort liability of other 
members in pursuing the purposes of the association (steuer v. 
Phelps, 41 Cal. App. 3d 468, 472). This liability will depend 
upon the facts, such as whether the individual members authorized 
the activity that gave rise to the injury (Id.), and whether there 

f were officers or directors to whom liability could be imputed . 
(l~ite v. Cox, 17 Cal. App. 3d 824). 

It is difficult to apply these principles to all 
possible types of family associations. As stated previously, the 
nature of family relationships are so varied that it is impossible 
to find a simple characterization that can be applied" to all. In 
addition, since the nature of an association will necessarily 
depend upon the terms of the agreement between its members, a 
"family association ll is an entity that may take numerous forms. 

. Thus, it is our opinion that a group of persons who live 
together in a relationship in which they share rights and duties 
similar to those shared by members of a traditional family may 
form a nonprofit association to formalize that relationship. . 
However, many. rights traditionally granted to family members may 
be unavailable if based solely on the association. 
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QUESTION NO.3 

Does the state have any potential liability if it does 
not inform persons who register as an unincorporated nonprofit 
association with a name that indicates characteristics similar to 
those of a family of the consequences of forming such an 
association? 

OPINION NO.3 

The state does not have any potEntial liability if,it 
fails to inform persons who register as an unincorporated 
nonprofit association with a name that indicates characteristics 
similar to those of a family of the consequences of forming such 
an association. 

ANALYSIS NO.3 

There is no statutory or regulatory requirement that the 
state inform persons who register as an unincorporated nonprofit 
association with a name that indicates characteristics similar to 
those of a family of the.consequences of forming such an 
association. 

Since there is no statutory or regulatory duty to inform 
registrants of potential problems, no liability arises from a 
failure to discharge a mandatory duty (Sec. 815.6, Gov. C.). 
Thus, any duty to inform must arise under the common law (see 
Davidson v. Westminster, 32 Cal. 3d 197, 20?). 

In the absence of a special relationship, the state is 
under no duty to warn others of potential hazards that may be 
caused by others (Tarasoff v. Regents of University of California, 
17 Cal. 3d 425, 435; Davidson v. city of Westminster, sup+a, 203). 
A special relationship that gives rise to a duty to warn or 
otherwise exercise care may arise when a public official 
voluntarily assumes a duty to exercise care, when there is an 
express or implied promise to exercise care, or when the official 
created or i~creased the peril to the victim (Jackson v. Clements, 
146 Cal. App. 3d 983, 988) and the peril was not readily 
foreseeable by the victim (Johnson v. State of California, 69 Cal. 
2d. 782, 786). 

In the case of the registration of an association's 
name, there is no voluntary assumption of a duty to protect a 
victim or an express or implied promise to care for a victim. 
Accordingly, any duty to inform or warn must be based on the 
creation or aggravation of a risk that is not reasonably 
foreseeable by a victim. However, the registration of the name of 
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the association does not create the association but only registers 
its name. Thus, the registration does not create or increase the 
peril. It is the creation of the association by its members that 
creates the peril, if any, not the registration of the 
association's name. 

In addition, the state, by registering the name, does 
not have sufficient information to fully assess the nature of any 
potential liabilities since the registration does not disclose the 
terms of association membership. The members of the association 
are in a far better position to understand the rights and duties 
that they have imposed on themselves. Thus, the risk of forming 
the association is more readily foreseeable by members of the 
association than by the state. 

Accordingly, it is our opinion that the state does not 
have any potential liability if it fails to inform persons who 
register as an unincorporated nonprofit association with a name 
that indicates characteristics similar to those of a family of the 
consequences of forming such an association. 

WKS:dfb 

Very truly yours, 

Bion M. Gregory 

:g~ez;e~ 
William K. stark 
Deputy Legislative Counsel 
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Honorable March Fong Eu 
Secretary of State 
Executive Office 
1230 J street 
Sacramento, CA 95814 

Dear March: 

Upon learning that "Certificates of Registration of Unincorporated 
Nonprofit Associations" were being issued to individuals 
registered as "FAMILY OF JOHN DOE AND JANE ROE", I investigated 
the legality of that procedure. In cooperation with the Western 
Center on Law and Religious Freedom, I prepared a number of "issues 
which we believed raised serious concerns and possible violations 
of law. These issues were submitted to Legislative Counsel for 

1 analysis and a written opinion. Attached herewith is Legislative 
Counsel opinion, number 2151. 

In response to my request', Legislative Counsel issued in part the 
following opinion stating: 

A group of persons who live together in a relationship in 
which they share rights and'duties similar to those shared 
by members of a traditional family are not entitled to 
register the name of their "association" with the 
secretary of state under section 21301 of the 
corporations Code under a style such as "Family of John 
Doe and Jane Roe." 

In your letter of December 20, 1990, you informed me that you were 
compelled under state law to issues these certificates. The . 
issuance of Certificates as described above have been determined 
to be in violation of existing California state law 
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Honorable March Fong Eu 
February 20, 1991 
Page 2 

and further issuance of these types of certificates should be 
terminated and those that were issued should be immediately 
revoked. 

Please let me know what action you intend to take. 

Sinc~f/,~~ 

;l;,lF 
Newton R. Russell 
Senator, 21st District 

NRR:mz 
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March Fong Eu, Secretary of State 
Anthony L. Miller, Chief Deputy 
State of California 
1230 J Street 
Sacramento, California 95814 

March 4, 1991 

Re: Request to Terminate Registration of "Family 
Associations" under California corporations 
Code §21300 et seq. 

Dear Secretary of state Eu and Mr . Miller: 

By a letter dated September 19, 1990, the office 
of the Secretary of State received a demand from 
attorney Thomas F. Coleman of the Center for Personal 
Rights Advocacy accompanied by a 9-page memorandum 
arguing that the Secretary of State must issue official 
certificates of registration of unincorporated 
nonprofit associations to "couples" who seek to 
register ,themselves as "family associations." 

The ,Secretary of state has apparently issued 
certificates of registration to at least two so-called 
"family associations." 

The Western Center for Law and Religious Freedom 
believes that registration of "family associations" is 
a misapplication and abuse of the authority of 
Corporations Code §21300 et seq. , and the purpose of 
this letter is to request that the Secretary of State's 
office terminate this practice forthwith and rescind 
any existing "family 'association" registrations. 

At the request of Senator Newton R. Russell, we 
assisted in the preparation of a letter to the office 
of the Legislative Counsel requesting an opinion on the 
legal authority for this practice. A copy of the 
letter of request dated January 17, 1991, is attached 
hereto. 

The Legislative Counsel has issued an opinion 
letter dated February 19, 1991, concluding also that 
the use of the registration procedure is unlawful. A 
copy of the Legisl a tive Counsel opinion letter is 
attached h e reto_ 

Without repeating the legal concerns which we 
raised in our earlier correspondence and which are 
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supported by the opinion of Legislative counsel, additional 
considerations reconfirm that this registration procedure should be 
terminated. 

A complete refutation of Mr. Coleman's memorandum is unnecessary, 
but it should be noted that it begins with three false premises which 
permeate his analysis and render it pointless. 

First, his extensive policy arguments extolling his belief in the 
laudable results which would follow, in his opinion, from the 
"creative • • • use" (page 5) of this statute are entirely irrelevant. 
Clearly the statute was not adopted with this "creative" intention, 
and the meaning of the statute must be determined by its langu~ge and 
legislative history, not by the manipulative arguments of spec~al 
interest groups who want to twist it to societal applicatio~s outside 
its original scope. 

Second, Mr. Coleman contends that the term "family" can mean 
virtually any form of relationship, citing as his primary authority 
dicta in the "settled decision" in Moore Shipbuilding corporation v. 
Industrial Accident commission1 in which the Court ruled that a 3-
year-old dependent unrelated to the deceased was entitled to a death 
benefit as a member of his "household" as defined by the Worlonan's 
compensation Act. 

If anything, Moore Shipbuilding rebuts Mr. Coleman's argument. 

(a) The Supreme Court in Moore Shipbuilding emphasized that its 
opinion dealt exclusively with the Workman's Compensation Act and that 
this law was a"' ••• system of rights and liabilities different from 
those prevailing at common law' • • • which 'undertakes to supersede 
the common law altogether and to create a aifferent standard of rights 
and obligations'" (at 196 P. 258, emphasis added). In fact, the Court 
ruled that but for the Workman's Compensation Act the child's 
relationship to the deceased would be "outside the pale of legislative 
recognition" (id.). This case stands for very narrow, expressly . 
authorized, special exception to the law, not, as Mr. Coleman argues, 
as the prevailing standard for the law in general. 2 

(b) The Court in Moore Shipbuilding ruled that the mother of the 
child, the woman with whom the deceased had been living as husband and 
wife without benefit of marriage, was disqualified to be a member' of 
the family or household of the deceased under the law. (Id. at 260.) 
This unmarried male-female relationship ("palimony," in modern 
parlance) is precisely one of the kinds of relationships which Mr. 
Coleman wants to register under Corporations Code §21300 et seq. (See 
Coleman memoran~um at page 1.) 

1(1921) 1a5 Cal. 200, 196 P. 257, cited in Coleman at page 2. 

2Hr• Coleman's expansive reading (page 9, note 33, for example) is entirely unjustified. 
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(c) There is not a word in Moore Shipbuilding to support the 
assertion that a self-declared "family" should be treated under the 
laws of the state of California as an unincorporated nonprofit 
association and subject to the special laws dealing with 
unincorporated nonprofit associations. 

Third, Mr. Coleman paradoxically asserts that "No benefits are 
automatically conferred upon a family which registers itself as a~ 
association" (at page 8), as if registration were.merely a symbol1~ 
act and not what it really would be, the declarat10n that the part1es 
to the registration are now to be governed by the laws of 
unincorporated nonprofit associations. This is the basis for many of 
the questions submitted to the Legislative Counsel. 

Having denied the actual impact of registration, the application 
of unincorporated nonprofit association law, Mr. Coleman asserts a 
broad range of intentions to assert other legal consequences of 
registration, including granting legal recognition to unmarried 
couples, same sex couples and IIdomestic partnerships" (pages 1, 5, 8), 
permitting foster parents and guardianships to circumvent the 
parameters of existing law by registering minor children as "family" 
members (page 7, note 28), and permitting all Californians to bypass 
the laws of marriage. 3 Moreover, Mr. Coleman's claims are too modest. 
Not only could "couples'! register as "families," mimicking the true 
families created by the natural and immemorial relationships of 
marriage and parenthood, any combination of people could register and 
become a "family," including the "Manson family" and polygamous or 
polyandrous relationships. 

The analysis stated in the Legislative Counsel opinion and the 
foregoing comments demonstrate that registration of unincorporated 
nonprofit association "families" is not, as asserted by Mr. Coleman, a 
ministerial duty of the Secretary of state but rather a misapplication 
of the law which should be terminated. 

We are available to discuss this matter further at your 
convenience. Please send us notice of the action taken on this 
request by your office. 

DAV D L. LLEWELLY , JR. 
President and Special Counsel 

3 
Hr. Coleman fails to deal with the fact that these pseudo-families will not be protected by the 

extensive statutes of Cal ifornia family law on the dissolution of their associations and the inevitable 
convoluted litigation among them. 
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TO: ANTHONY MILLER 
CHIEF DEPUTY 
SECRETARY OF STATE 

RE: SUGGESTIONS FOR MEMO ON FAMILY REGISTRATION 

DATE: MARCH 6, 1991 

HERE ARE SOME IDEAS FOR POSSIBLE INCLUSION IN THE SECRETARY OF 
STATE'S MEMO REGARDING FAMILY REGISTRATION. YOUR DRAFT IS 
EXCELLENT. HOWEVER, THERE ARE A FEW OTHER POINTS THAT YOU MAY WANT 
TO INCLUDE. HERE THEY ARE: 

1 . DEFINITIONS 

"Shall" 
Corporations 
Corporations 

is mandatory and "may" is permissive. (See 
Code Section 15) These definitions govern the entire 
Code. (See Corporations Code Section 15) 

[Comment: Any association may register as used in 
Section 21301 is therefore permissive, that is, it permits any 
association to register its name, unless, of course, there is a 
restriction in another statute. Section 21302 is the only 
restriction applicable to the registration of names. Section 
21302, in effect, forbids (shall not be permitted) the registration 
of a name if it is likely to be misleading because a similar name 
is already registered . Therefore, unless Section 23102 comes into 
play, any association is authorized by law to register its name 
under Section 21301.J 

[Comment: Section 21305 states that upon registration, the 
Secretary of State shall issue a certificate of registration. This 
is a mandatory duty. Therefore, once the discretionary duty of 
making sure that Section 21302 is complied with, the remaining 
function of the Secretary of State is ministerial, that is, there 
is no discretion but rather an obligation to issue the 
certificate. J 

2 . SEVERABILITY 

Section 19 of the Corporations Code expresses a legislative 
intent that each provision of the code is intended to stand on its 
own. 

[Comment: Therefore, problems with Section 21307 should not 
automatically be transferred to Section 21301 . If section 21307 
were invalidated by a court, for example, because it conflicted 
with provisions of the state constitution protecting freedom of 
speech and association, then only that section would fall and 
Section 21301 would remain in effect . J 



3. CONSTITUTIONAL CONSIDERATIONS 

A. ARTICLE I, SECTION 1 (RIGHT OF PRIVACY) 

The right of privacy of the state Constitution overrides 
statutes that unduly restrict this right. City of Santa Barbara v. 
Adamson (1980) 27 Cal. 3d 123. Among the freedoms protected by this 
right of privacy is the freedom of individuals to choose with whom 
they will live or associate as a family. In other words, the right 
to establish a family association is constitutionally protected 
even if some or all of the members are not related by blood, 
marriage, or adoption. (Ibid.) The state Constitution sometimes 
requires that a group of unrelated people living together in a 
relatively permanent household be treated on an equal basis with 
blood related families. City of Chula Vista v. Paqard (1981) 115 
Cal.App.3d 785, 797. 

[COMMENT: The Secretary of State is obligated to enforce and 
uphold the federal and state Constitutions as she administers state 
statutes. Since constitutional provisions are paramount to 
statutes, as she administers a particular statute, the Secretary of 
State must consider constitutional provisions, in light of relevant 
judicial precedents, that may interrelate to the statute. As 
explained by the Legislative Counsel, since family associations 
have a right to exist, it would be discriminatory, and possibly a 
constitutional violation to deny these valid associations the right 
to register with the state.] 

B. ARTICLE I, SECTION 2 (FREE SPEECH) 

The state Constitution provides that all persons may freely 
speak, write, and publish his oer her sentiments on all subjects, 
being responsible for the abuse of this right. The registration of 
a family association is a public communication that has 
constitutional dimensions. 

The free speech clause of the state Constitution controls over 
statutes that unduly restrict free expression. City of Albany v. 
Meyer (1929) 99 Cal.App. 651. 

Even though other branches of government usually defer to 
legislative action, such deference vanishes when constitutionally 
protected rights are threatened. Spriitual Psychic Science Church 
v. Azuza (1985) 39 Cal.3d 501, 514. This is another way of saying 
that if a statute conflicts with the constitution, the constitution 
must control. 

[COMMENT: It is not the Secretary of State's perogative to 
second guess non-fraudulent motivations for registration as an 
unincorporated association, be they emotional affirmations, a 
public communication of intentions, or other personal, social, 
economic, or political motivations. All persons in California have 
the right to choose and communicate about their associations.]3. 



c. FREEDOM OF ASSOCIATION 

The protections of the First Amendment of the United states 
Constitution on freedom of speech and expression extend to the 
right of association. Barkman v. Superior Court (1977) 63 
Cal.App.3d 306, 312. The federal Constitution, in short, pr~t~cts 
associational freedoms without regard to race, creed, or pol1t1cal 
or religious affiliation and without regard to the popularity of 
the association or its ideas. (Ibid.) When associational freedoms 
come into conflict with the exercise of valid governmental powers, 
a reconciliation must be effected between the two competing 
interests through a careful weighing process. (Ibid.) If the state 
action has the effect of deterring association ties and 
relationships, the state must show, convincingly, and overriding 
and compelling interest. (Id, at p. 313) 

The federal Constitution protects both "intimate" and 
"expressive" associational rights. Roberts v. Jaycees (1984) 104 
S.ct. 3244, 3249. The California Constitution affords even greater 
privacy, expressive, and associational rights in some cases than 
does the federal counterpart. Isbister v. Boys Club (1985) 40 
Cal. 3d 72, 85. The right of so-called "nontraditional" families to 
associate and live together is one such example. City of Santa 
Barbara v. Adamson (1980) 27 Cal.3d 123, 130, fn. 3. 

[COMMENT: Forming an association, giving it a name, and 
registering the name in a public manner, especially when the 
organization is a family association that may use its associational 
status to petition the government for redress of grievences 
(Article I, Section 3 of the California Constitution) are all 
activities which implicate the right of privacy and the freedoms of 
speech and association. Therefore, the Secretary of State could 
only restrict the right to register as an association in the most 
narrow of circumstances. Where the officers of the association 
state that they have the authority to register the association's 
name and where the name is not already registered, the Secretary of 
state must register it. To do otherwise would not only contravene 
her statutory duties but also would violate the constitutional 
rights of the association.] 



4. OTHER STATUTES PERTAINING TO 
REGISTRATION OF ORGANIZATIONAL NAMES 

A. PROFESSIONAL CORPORATIONS 

A person who forms a professional corporati~n may use his.or 
her name as the name of the corporation . (Corporat~ons Code Sect~on 
13409) For example, Thomas F . Coleman and Rebecca Tapia could form 
a professional corporation entitled "THOMAS F. COLEMAN AND RE~ECCA 
TAPIA, Inc." In fact, using personal names to name a profess~onal 
corporation is a common practice. If two other people with the 
same names, that is Thomas F. Coleman and Rebecca Tapia wanted to 
incorporate a professional corporation using their names, that is, 
"THOMAS F. COLEMAN AND REBECCA TAPIA, Inc.," the Secretary of State 
would have to reject that corporate name because it was already 
taken, even though the people wanted to use their own names . 
(Corporation Code Section 13409) 

[COMMENT: The Legislative Counsel's opinion has much too 
broadly concluded that people always have the right to use their 
own names and therefore erroneously concluded that an organization 
with a name that includes personal names cannot be registered and 
thereby gain exclusive use. Unfortunately, the Legislative Counsel 
focused only on trade marks and trade names in its analysis and 
failed to look to situations more similar to registration of an 
association name. The name of organizations, such as corporations, 
are more akin to the registration of an unincorporated associatio­
n's name . ] 

B. PROFESSIONAL LAW CORPORATIONS 

A professional law corporation can only adopt a name permitted 
by the State Bar Rules. (Corporations Code Section 13409) Rule 
4(A)(S) of the Law Corporation Rules of the State Bar require that 
the only name that can be used by a professional law corporation is 
that of its stockholders . Therefore, if Thomas F . Coleman and 
Rebecca Tapia wanted to incorporate as a professional law corpora­
tion, they would have to use the name "THOMAS F. COLEMAN AND 
REBECCA TAPIA, Inc." 

[COMMENT: Again, the Legislative Counsel did not properly 
analyze the issue of the use of personal names and the registration 
of such with the Secretary of State. The rules with respect to 
professional law corporations is a perfect analogy. Unfortunately, 
the Legislative Counsel decided to use trade name registration as 
an analogy rather than laws governing the names of organizations.] 
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Anthony 11i ller 
Chief Deputy 
California Secretar y of State 
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Senior staff Attorney ~ 
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63J South Shlno P16~ 
~ AIl8e1C1, C:lHf!)rnJ. 900.')5 

(21) 481·1720 
FAX (2Il) 4SO·12Z1 

RE: Suggestion for memo on Family Registration 

Thank you for agreeing to allow Thomas F. 
Coleman to share with me your excellent draft memo 
regarding the Legislative Counsel's Februa r y 19, 
1991 opin i on respecting Family Associations . 

r have 
s uggest ed I 

one suggested 
fax to you. 

addition, Hhich Tom 

At page 3 of your draft you note that, although 
1'!Ords in common use may not be prote:ctable by 
themselves, when such I-Iords are conbined ',lith other 
words so as to create a distinctive name, as is the 
cas e with the association na~es wh ich the Secretary 
of State ' s office has registered to date, the full 
name is properly registerable. I believe the 
decision i n Cebu Association of california , I nc. v , 
Santa Nino de Cebu Association of U,S.A. (1979) 95 
Cal.App.3d 129 [157 cal .Rptr . 102} adds additional 
support to this proposition . In that case, the 
California Court of Appeal he ld that, because the 
vJord "Cebu" vJas the nane of an is l and in the 
Philippines, a company could net obtain exclusive 
use of the word "Cebu " sufficient to preclude the 
formation of other groups "interested in the island 
of Cebu to use such names as ' Friends of Cebu,' 
' Cebu Ci rcle, I and ' Cebu Brotherhood.'" (Id. , 95 
Cal.App.3d at p. 135 [157 Cal.Rptr. at p . l05j. ) 
Nev ertheless, the court held that, even though 
ccurts could not properly enjoin others from using 
the single ,",'ord "Cebu, " a "court may properly 
enjoin the use of the composite marks, ' Cebu 
Association of California' and 'Ce bu Association'." 
(Id . (e:mphasis added).) 

1he Leoislative counsel 
concluding J that registraticn 

1 

therefore errs in 
of an association 



ACLUr(FOUNDATION 
OF SOUTHERN CALIFORNIA 

under a name suoh as "Family of John Doe and Jane 
Roe" \vould necessarily preclude others from using 
names such as liThe Doe Family." other individuals 
may use their own name so long' as there is no 
intent to cause confusion or deceive the public. 
(~ D & W Food Corp. v, Graham (1955) 134 
Cal.App.2d 668, 675 [286 P.2d 77.) This does not 
mean, however, that the association name "Family of 
John Doe and Jane Roe" may not be registered; it 
simply means that such registration will not 
preclude others from in good faith using their own 
names • Although a pr ior registration under Cal. 
Corp. Code § 21301 might preclude other 
associations from registering precisely the same 
combination of words and given nal':\es under that 
code section as the designation of a separate 
association, such other associations should be 
allowed to register the given names of their 
members as part of the designation of their 
association, provided that those names are combined 
with other words in such a way as to distinguish 
the name of their association from an association 
whose designation already has been registered. 

section 21307 of the Corporations Code would 
not preclude the use of this separate distinctive 
name, whether it is registered of not. The co~mon 
law right to use one I S O\·!n name t%uld precl ude 
1 iabil i ty for any non-deceptive use of one r S ct·.'}'': 

name. Moreover, if the separate distinctive name 
were registered, the members of that separate 
associa t ion thensel ves \vould be permi tted, under 
the plain language of Section 21307, to use their 
own registered name. 

I hope the above comments are helpful.. If I 
can be of any further assistance, please let me 
kno\y. 

2 



Office of the Secrelary of Siale 
Match Fong Eu I 

I , 
Honorable Newton R. 'Russell 
State Capitol I 
Sacramento, California 95814 

I 
Dear Senator Russell: 

I 
I 

Executive Office 
1230 J 51 reet 
Sacramento, California 958J4 

~larch 11, 1991 

(9J6) 445·6371 

Thank you for 6endi~g me a copy of the Opinion of 
Legislative Counse l Ida ted February 19, 1991, regarding the 
registration of the Inames of unincorporated nonp rofit 
associations. . 

My legal staff lIas J ev iewed the opinion and I am enclosing 
a copy of their analysis. Please be advised that my 
office will act in dccordance with that ana lysis. 

Sincerely, 

IfYl~ f~~ 
r·1}\.RCH FONG EU 

Enclosure 



~tate Of c.:alltornta 

Memorandum 

To March Fon9 Eu Date I Harch 11, 1991 

From I Sotrotaryof Stat., Office of Ciief Counsel Anthony L:~ler 

Sublect I Legislative Counsel 1 s Opinion 
Family A5sociationS-

I
#2151 

February 19, 1991 

I d .. f You have requested a review of the above-reference Op1nlon 0 . 
Legislative Counsel whic* was requested by Senator Newton R. 
Russell. Most of the issues addressed in that opinio~_ have 
already been considered ty secretary of State legal staff. 

In his opinion, the Legislative Counsel concludes that a group of 
persons who live t0gethe~ an a relationship in which they share 
rights 8n~ duties simila~ to those shared by members of a 
traditional family may firm an unincorporated nonprofit 
association to formalize that relationship. We agree. 
Legislative Counsel concludes that no formalities are required for 
the formation of such anlunincorporated nonprofit association. We 
agree. Legislative Counsel appears to conclude that an 
association described ab6ve can assume a name under a style such 
as "Family of John Doe a~d Jane Roe", We agree. Although not 
essential to our ana~y5i~ of the duties of this office, 
Legislative Counsel concludes that "family" has many varied 
meanings and that it maylinclude individuals not related by blood 
or marriage who are livi,g together in the intimate and mutual 
interdependence of a single home or household. We agree. 
Notwithstanding the foregoing, Legislative' Counsel concludes that 
an unincorporated nonpro~it association which has assumed a name 
in the style of "Family of John Doe and Jane Roe" cannot register 
that name pursuant to Corporations Code section 21301.* - We 
disagree. ! 

i 
Section 21301 provides, ~n applicable part, 

A~ association .. Jmu register in the office 
of the Secretary-of State a facsimile or 

. description of it11 name or insignia .... 
. -- - [ernphasis added) 

*Subsequent section refeiences are to the Corporations Code unless 
otherwise noted. I 
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Memo to Dr. Eu 
March 11, 1991 
Page 2 

Section 21302 provides: 

An association Sh~ll not be permitted to 
register any name\or insignia similar 
to or so nearly r~sembling another name 
or insignia already registered as may be 
likely to deceive, 

Section 21305 provides: I 
I 

Upon registration! the Secretary of state 
shall issue his {$ic] certificate setting 
forth the fact oflregistration. 
[emphasis added] i 

" I 

We find this language to!be unambiguous. AnY association (except 
I • • 

for certain specified ca~egories not herein relevant) 1S entltled, 
as a matter of right, to:register its name with the Secretary Of 
State provided that the name does not conflict with the name or 
insignia of a previously/registered association. Upon 
registration, the Secretary of State ~ issue a certificate to 
that effect, the word "5~all" in section 21305 imposing a 
mandatory duty to"dO so. j (section 1S) The Secretary of state, 
therefore, upon proper afplication, is under a mandatory, 
ministerial duty to register the names of associations and issue 
certificates accordinglylnotwithstanding the fact that an 
association name may be under a style such as "Family of John Doe 
and Jane Roe." I 

I 

The Legislative counsel,lin reaching his conclusion that an 
association with a name under the style of HFamily of John Doe and 
Jane Roe" cannot registei its name pursuant to section 21301, does 
not address the uneguivo?al language ("AJu association ... ~ 
register ...• "I" •.. the Secretary of state shall issue .... )[emphasis 
added] of that section and of section 21305 .. Instead, Legislative 
Counsel relies upon section 21307 which provides: 

I 
Any person who willfUlly wears, exhibits, or 
uses for any purpose a name or insignia registered 
under this chapter, unless he is entitled to use, 

I 

wear, or exhibitlthe name of insignia under the 
constitution, bylaws, or rules of the association 
which registeredlit, is guilty of a misdemeanor 
punishable by fi~e of not to exceed two hundred 
dollars ($200) or by imprisonment in the county 
jail for a period not to exceed 60 days. 

I , 
I 
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I 

I 

I 
I 

I 
Legislative Counsel argu~s that this penal section ~re~te~ an 
exclusive right to the ufe of a registered name or lnslgnla under 
~ect1'on 21301' that case law does not permit "exclusive rights~ to 
~ I t h d " f . 1 .. be attached to "words injcommon use" such as e war aml y or 
to a family name; that, ~herefore, an association which inclUdes 
as part of its name the ford "family" or a "family name" cannot be 
registered. We disagree r 
Legislative Counsel assu~esl without anaiysis, that section 21307 
vests in an association lhe exclusive right, without exception, to 
use the words which comp ise its name once the name is registered 
pursuant to section 2130;. Thus, if a hypothetical unincorporated 
association with the namr "Friends of the Homeless" registered its 
name pursuant to section 21301, it would, according to Leg~slative 
Counsel's line of reason·ng, prevent anyone else, at the r15k of 
criminal prosecution, frpm ever uttering, writing, or in any way 
using those words even, presumably, in the course of casual speech 
or other discourse. A s~eaker at a rally for the homeless who 
described the gathering ~s "friends Of the homeless" would riSk 
arrest. That is absurd. I It is axiomatic that the courts will 
avoid interpreting statutes so as to lead to absurd results and a 
court would have no problem avoiding such a result in interpreting 
section 21307. i 

I 
Section 21307, stripped ~~ its essence, says: "Any person who 
Nlllfully ... uses for anyl purpose a name ..• registered under this 
chapter [unless authoriz~d by the association] ... is guilty of a 
misdemeanor •.•• " The prbhibition here does not involve the 
coincidental use of wordS which the user is otherwise entitled to 
use, such as a person's bwn name. The prohibition, instead, 
relates to the willful unauthorized appropriation or infringement 
of an association's regi~tered~. An association D~, once 
registereo, is protectedj from unauthorized appropriation or 
infringement by others b~t section 21307 does not prevent the 
benign use of the words ~hich comprise the association n.aIIle by 
others who are independehtly vested with the right to use them. , 
This point was made by the court in Cebu Association Qf 
Cal ifornia« Inc. Y t Santb Nirut-.de Cebu USA Inc. (1979) 95 
Cal.App.3d 129, 157 Cal.~ptr. 102. In that case a trial court had 
issued an injunction res~raining appellants from using the word 
"Cebu" as part of the na~e, title, or ~esignation of appellant's 
organization or in connection with the solicitation or promotional 
purposes. ("Cebu" is th~ name of a major island in the 
Philippines.) The appel~ate court reversed, holding that a court 
may properly enjoin the ~se of composite marks such as "Cebu 
Ass 0 cia t ion 0 f Cal i for n i ~.. but not the 5 i n 9 1 e wo r d tI C e bu" f r 010 use 
by another organization., 9S Cal.App.3d at 135. The court 
di~tin9uished between th~ protections extended to a n9~ versus 
the words which may comp~ise all or part of the name. 
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Just as the court in ~ refused to enjoin the use of WQ~5 whi?h 
appellants were otherwisf entitled to use as a matter of r1ght (In 
that case, a geographic lame), so must section 2l~07.be r~ad 50 as 
to bar nothing more than the unauthorized appropr1atlon or 
infringement of an assoc ationls registered~. Thus, it would 
not, as Legislative Coun el sU9gests, make c:iminal the "Doe. 
family's" mere use of th~ir surname on greetlngs c~rds eve~ 1f an 
association by the name f ·'Fami~y of Doe~ had reglst7red its name 
pursuant to section 2130. Sect10n 21307 woul~ CO~e lnto play 
only if the "Doe family"lor other individuals willfully attempted 
to appropriate or in somb way infringe upon the association's 
name. (It should be not~d that, in reality, a prosecution under 
section 21307 would be ektraordinarily rare regardless of how this 
section is construed 9iv~n the uniqueness of association names in 
the style of "Family of ~ames Doe and Jane Roe.) 

I 
We believe that Legislat~ve Counsel has read more into section 
23107 than the Legislature provided and than a court would find. 
Thus, we do not believe ~hat section 21307 can be the basis of 
preventing associations ~rom registering their names which are 
otherwise entitled to be~Xegistered pursuant to section 21301. 
However, our analysis do s not stop here because we believe that 
the Legislative Counsel as erred in reaching his conclusion even 
if his expansive readinglof section 21307 is correct. 

Assuming, arguendo, thatlsection 21307 does purport to create an 
e~clusive right in an as~ociation to use the words of its 
re9i~t7r~d name, it does, not.fo11~W that any common law . 
prohlbltlon regarding exclUSlve Ilghts to use the word Iffamlly," 
or the right to use one'~ own name, can be read into section 21301 
as limitations on the ri~ht to register an ~ssociation name. If 
"exclusivity" is the pro~lem, as Legislative Counsel argues, then 
the defect is with sectibn 21307 which purports (according to 
Leg~slative Coun~el~ to ~~eat~ exclusive :ights t~ the words ~f a 
reglstered aSSoclatlon name rather than wlth sectlon 21301 WhlCh 
creates a right to re9is~er ~n association name. 

I , 
To the extent that secti¢n 21307 may overreach common law rights 
to use words or names, i!t is ei ther unenforceable and must be 
construed narrowly as is! previously argued to avoid the defect or 
must be declared to be i~valid. In any case, should section 21307 
be determined to be defe~tive, it is specifically made severable 
from section 21301 pursu~nt to section 19 and any sins in section 
21307 cannot be visited bn section 21301. 

I 
Everi·if conceivable defe~ts with section 21307 can be imputed to 
section 21301, Legislati~e Counsel's application of trademark law 
to the registration ot a'ssociation names pursuant to section 21301 
doe s Jl 0 tIe a d tot he co n'c 1 U 5 ion she s u 9 9 est s . Le 9 i 5 1 at i v e Co u n 5 e 1 

I 
i 
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argues that an eXCIusiVelright to use a name cannot be gr~nted to 
words in common usage. That is, of course,.a well~establ15hed. 
principle of traoemark law as i~ set forth In A~er~can AutQIDQblle 
Association v. American ~utQmQb11e Qwner~.~O~latlon (1932) 216 
Cal. 125, 131 which is cited by Legislative Counsel. However, 
that case goes on to hold that words in common use ..... may be used 
by others in combinationlwi~h such,oth7r de~criptive words, 
provideo they are not used ln comblnatlon wlth such other words or 
symbols or designs as tolrender it probable that they would . 
mislead persons possessing ordinary powers of perception." l.bi.d. 

This latter situation is\ of course, precisely what is at issue 
here. The word "family" is used in conjunction with other words 
which, when combined, co~prise the name of the association. ThUS, 
this office has never refused to register the name of an 
unincorporated nonprofitlassociation because it contained words of 
"common usage". Were we I to do so, very few, if any, names \olould 
ever be registered since most association names do include one or 
more words in common usage. Thus, we see no bar to registering 
association names which may include words of common usage, even 
"family". The secretaryiof State's office has, for example, 
registered "Church .of the Family of Jesus Christ" (1980), "Family 
Setzekorn Associationt' <f979), liThe Schramm Family Society" 
(1978), "Tai Land Lim's Family Association" (1978), among others. 

Legislature Counsel ar9U~S that a family name cannot be made the 
subject of an exclusive right so as to prohibit another from using 
his or her own name. wei agree except in cases where some 
fraudulent intent is inv~lved. But the instant issue does not 
involve the isolated useiof a person's name. The issue is the 
right to register an association Dame that includes, as a portion 
thereof, a person's name~ That requires a different approach than 
the blind application Of

l 
the principle prohibiting an exclusive 

ri9ht to use the name of an individual. 
I 

. I 

The court's reasoning inl~ is, again, instructive. In that 
case, the court held that, because the word "Cebu" was the name of 
an island in the Philipp~ne5, a company could not obtain an 
exclusive right to use the word. However, the court held that 
courts could, nevertheleSs, properly enjoin the use of the 
composite marks "Cebu As~ociation of California" and "Cebu 
Association" fx-om use by! another organization. .l..bi.d at 135. Th(' 
court reasoned that a ma~k composed of more than one ·,,~ord, "must 
be considered in its totr1ity. It is improper to dissect and 
analyze component words pr phrases. It Ibid at 134, ci ting ~~'iWl 
~CQmm. of Patents (1920) 252 U.S. 538, 545-~46. We believe that 
a court would apply a si~ilar analysis in the instant case were it 
compelled to reach the i~sue at all. 

I 
I 
I 
I 

I 
I 
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To summarize, the regist~ ation of an associat~on name pursuant to 
section 21301 under a style such as "~lY ot John Doe and Jane 
Roe" [emphasis added) do~s not prohibit anybody by the name of 
John Doe or Jane Roe fro~ using his or her own name, singularly or 
collectively. To the ex~ent section 21307 is construed so as to 
prohibit one from using ~is or her name, it is unenforceable. But 
that does not mean that rn association cannot register a name 
which includes a surname under section 21301 which, by its terms, 
provides for the registration of anY association name (except as 
otherwise specified in t~at section and section 21302). Had the 
Legislature intended to ~rov ide for such a limitation, it could 
have certainly provided ~o r such as it did in section 21301 itself 
with respect to "subvers~ve" organizations. Whether it could do 
so constitutionally, is, l of course, another question. 

We need not address v8ri~us constitutional issues which 
Legislative Counsel's conclusion, if correct, would raise. These 
issues would include, bu~ probably not be limited to, the rights 
of association, free speech, privacy, due process and equal 
protection which are pro~1 ided for in varying degrees by the 
Constitutions of the United states and of California. These 
significant issues would' have to be engaged only if the statutes 
were to be read to precl~de the registration of the names of only 
one catego~y of associat~on, i.e., an association with a name that 
included the word "famil~ " and a surname. We believe the contrary 
to be true. I 

This office always gives! considerable weight to the Opinions of 
Legislative Counsel. In the instant case, we agree with most of 
his conclu·sions. Howeve:r, the Secretary of State is, ultimately, 
responsible for the impl~men tation of the laws that are within the 
jurisdiction of her offife and she must independently determine 
what those laws require ~er to do. We construe section 21301 to 
provide for the rninistera al registration of the names of 
unincorpora~~d nonprofi ~ associations upon proper application and 
the lssuance of ce~tificates accordingly even if the names include ' 
the word "family" or on~ or more '·surnames'·. 

I /1/1/1 
, 



! ' 
t 

:(,,'\ ,~ . . ' 

ii-

":.,, A , 
~JQ,AOLQQiS 

irAYE CAPlT~ ftOOM 0001 
S~MEHTO. (:A 8!)8\4'4i94 

TII.Ut4ONE: ,snll406~·ee7& Qi:alifornta ~tate 6enate 
COMM'"'£5: 

IANKINg AND CCMhI'ftC~ 
VICl CtiAaRhIAN 

iNtAG't ANC puauc: UTl\.ITIU 
vlClOWRMNf QlllRICT 0II11C~ 

401 NORlM BRAAO 
$UIT'424 

GL.ENPAU:. CA $110'·2.3&4 
",,"~~NE: tellSl 247'702\ 

P,O,aoX1a4 
L."IJiCI.5'T'''. C.A OU34'()784 
T(J.EPMONE.: leolU '4e~tl60 

NEWTON R. RUSSELL 
S£NATOR, 'TWE.NlY·~IRST Oll4fRIC'I' 

MINORITY WHIP 

~1COM"lnl.t ON I.NllllOr tel" 
• INClUIT"1AI. QCvE&.OfNCNT 
~ GOYiRNMINT 
TRANtPORT AflON 

JOINt CQMMITf££8: 
ENERGy fttoULATION 
'" T .. ' £NVIRONMIHT 
.. 'GI5VtTIY£ ft~TIREMtr.T 
M!NT~ HEAa.TJIf ,.p~ 

R\,I .. " 
ITATE'I £O:INOMT 

SD.!c:T COMMlnth. 
CALWORNIA'S WINE IfII0V8Ttn 
CHI~iN MI~ 't'OOTH 
~1C"1h4 

March 18, 1991 

Attorney General Daniel Lungren 
Department of Justice 
1515 l( Street 
sacramento, CA 95814 

Dear Attorney General Lungren: 

I ~~ writing to request an opinion from the office of the 
Attorney General on the legality of the practice of the 
Secretary of state issuing unincorporated nonprofit association 
reqistration certificates to individuals who register' . 
themselves as "families" and then use the registratl'on a's 
official evidence of their "family" status. 

Enclosed is a series of oorrespondence on these issues that 
will clarity the ~uest1on, including: 

(1) CgrrespOndence frOM Senator Russell to Secretary of 
State date February 20,1991, 

(2) Legislative counsel1a opinion #2151 dated February 19, 
1991, 

(3) CQrrespondence from the Western Center for Law and 
Reliqious Freedom to Secretary of state datea Marcn 4, 
1991, 

( 4) secretary of state t s Chief Counsell,s reply to 
Le91~lat1ve Counsel's opinion #2151 dated March 11, 
1991 anc.1 

(5) Attorney Thomas Coleman memo to Mr. Anthony L. MillQr, 
Chief Daputy secretary of state dated september 19, 
1990. 

The qUQstions about the appropriateness of the registration may 
be summari~ed as follows: 

(1) Whether the rights to exclusive use ot a registered name of 
an unincorporated nonprofit association precludes the 
registration Of a family name (such as the Jones Family)? 

(2) Whether the absenoe of any indicia Of intention to.operAte 
under or to be bound legally by the law of unincorporated 
nonprofit associations precludes the r! tion of 
individuals 88 IIfal'Qi11aSIl~ © rn 0 w rn ® 
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(3) Whether tha =eaning of "association" reasonably includes 
individuals desiring ~o declare themselves as 
"families"? 

(4) Whether the admittedly "creative .•• use ll ot the reqistration 
statute to reqister "families" falls outside of the intended 
scope of the law? 

(5) Whether registration of individuals as a "family" unc1~r .tha 
l~w peraits such unincorporated nonprofit associations to 
obtain any rights or privileges aocorded to ,"familiee" ~4er . 
California lAW? .' . ',' ,\ ' , , 

I would appreciate your opinion to the abovequestlon ,.:.". ; 
as-soon-as possible. If I can be of further "assistance in " :" 
olarifying' any of the above please do not hasi.t,ate to contact 
me or lilY assistant Mr. Zamorano. .' 

; . 

r Newton Russell,' 
Sanate District 

\ 

.. 0. 



~;lII' tmO:flru. 1:..'"' t .. ,-...... , ..... , 'I," 
• Soc.utle .. · to: :""hl":~~t'.lum 

. .1,,~Lln K- joln.1\ 
~ur' LolnCaUtr 

Irvmg Llchrcn\l(IO. M.D. 

Chair 
Dannv ColJbcrs 

Pre.ident 
:-';orman Lo:ar 

Vice Prc~idcnu 
Abn Bef~an 

Maddinc: Ooodwm 
Bob L. Johnson 
.-'.Ilao K Jon2S 

Fr~iek M. ~lchol2S 
E\t Slaff 

Treasurer 
LeUIS C"ltn 

Secretary 
Irma Coltn 

AIIbcant Seuetarv·Trea.urer 
Uo\·d M. Smith 

OfCoulUe1 
Sidney !l.bchnn~ 

RoOm Omst(ln 
Abn Simxy 

John V. Tunney 

Board of Directors 
Rurh Almlham 

La Adelman 
Lucy Addman 

Susan Adelman 
Richard Alfieri 

C. Richard Allen 
Manlvn Bergman 

Jav~ 
Bob Burko:rt 

Thomas C.lIrtn­
RobmCohn 

Barbara Cordav 
Richard ImvfuSJ 

Jail( Eglv 
Sandy Elstn­

Jovce S. Fiske 
Leo FNrnkin 

Sherry Frumlein 
Bondit Oambrell 

Alan L. Olnmnan 
Oary Ooldbera 

Robert Ort(nwala 
SUS.Jn A. OrlXk 

Barry Hirsch 
Dorothv Jonas 

Jimi Kauin' 
Burt Uncastn­

Irving l.icht(nSt~n, M.D. 
John !l.lcTn-nan 

. Mark Mar.dson 
Shirley Ma,zidJon 
Gary Mandinach 

Soli Marcus 
Srl:''(n Marleoff 

[.e( MaSlen 
Fave ~udl ~bvo 

Robin Mtadow 
Virginia Olincy 

laurIe OstrOW 
MaxP:aI~ley 

Judv Balaban Quine 
Andrea Rich . 

Marie Roscnbera 
Richard Roscn.-weig 

Joe Roth 
Pat Roth 

Arthur Allan $(i.:k!man 
Marc ~t. 5eI~.(f 

Robm Shuran 
Lam' S"no~ 
D"'IJ F. Siein 

John T. T.ue, Jr. 
Aoftnet Ttmkin 

June Tvno 
Phl!:p U'am 

Paula \l'~nlttin 
JoAn~ Wid:ct­

IN,n \l'inkln-
Rol-tr. U'ise 

ChIC: U'olle 
p~ Yorleln 

Be:arr,ct Zeilltt 

Executive Director 
Ramona Ripston 

i.epl Director 
Paul Hoffman 

Aasn;;~rc Directors 
Lmda K. Hunt 

S.ndra Jones 

Lepl Director Emeritul 
Fm:! ukrand 

General CoulUel 
Mark D. Rosenbaum 

Senior Staff Counael 
Jon '.1'. Da\'KUon 

CatOl~1 

CoulUel 
Rebecca Jurado 

Traev Rice 
Miehad Subit 

Robin S. Toma 

ACLU~FOUNDATION 
OF SOUTHERN CAUFORNIA 

Anthony L. Miller 
Chief Deputy 

April 17, 1991 

633 South Shatto Place 
Los Angde3, California 9000S 

(213) 487-1720 
FAX (213) 480-3221 

Office of the Secretary of State, March Fong Eu 
Executive Office 
1230 J Street 
Sacramento, California 95814 

Dear Mr. Miller: 

Thank you for sending me copies of the index 
cards with respect to unincorporated nonprofit 
associations that have registered their names under 
the style of "Family of .... " 

We have reviewed the Secretary of State's 
opinion in response to the Legislative Counsel's 
Opinion requested by Senator Newton R. Russell, and 
we are in agreement with the Secretary of State's 
conclusions. We are greatly concerned, however, by 
the cloud that is being placed over the validity of 
such registrations through the demand letter of the 
Western Center for Law and Religious Freedom, by 
the Legislative Counsel's opinion, and by Senator 
Russell's attempt to secure a similar Attorney 
General's opinion on the subject. 

We are committed to defending the rights of 
Californians to register the names of their 
associations, including family associations, under 
Californ~a Corp. Code § 21301. We are prepared to 
defend such rights in court, if necessary. 

I wanted to let you know that we also are 
contemplating the possibility of intiating 
litigation to remove this existing cloud. We are 
presently researching the feasibilty of maintaining 
an action for declaratory or other appropriate 
relief conclusively to establish the authority and 
duty of the Secretary of State to issue such 
registrations. I will let you know when we reach 
a final conclusion in this regard. Until then, I 
would greatly appreciate it if you would keep us 
informed of any further communications from the 
Western Center for Law and Religious Freedom or any 
other matter which may bear on the continued 
issuance and validity of registrations of this 
nature. 

A Tax Deductible Corporation Founded by The American Civil Liberties Union of Southern California 
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ACLUr' FOUNDATION 
OF SOUTHERN CALIFORNIA 

Please feel free to call me if you have any 
questions. 

Thank you again for your assistance. 

Very truly yours, 

~~~ 
Jon W. Davidson 
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Here is the memo I promised to send. I hope tha t it is helpful. 
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What is Registration! How Do We Register! What Does It Mean! 

L WHAT IS FAMILY REGISTRATION? 

A. Formation of a Family. Families are formed by birth, marriage, 
adoption or by voluntary association. In California, two or more people 
have the right to associate with each other as a family. 

B. Registration as a Family Association. Any association can 
register its name or insignia with the Secretary of State. By registering its 
name, a family can declare its existence and list its members. 

C. Ofiicial Certification of Registration. A family receives an 
official document from the Secretary of State officially certifying that the 
named association has registered, for example, as "Family of John Doe and 
Jane Roe, including John Doe Jr." 

II. BOW DOES A FAMILY REGISTER WITH THE STATE! 

A. Fill Out Application. Obtain an application from the Secretary 
of State to register the name of a Non-Profit Unincorporated Association. 
Where the application calls for the name of the association, insert the words 
"Family otr followed by the names of the family members. The name of the 
association, therefore, might be "Family of Joan Smith and Jane Williams. 

B. All Adult Family Members Should Sign Application. Although 
it is not absolutely necessary for more than one association officer to sign, 
it is advisable that all adult members of the family sign the application. 
This reduces concern over possible fraud and removes ambiguity regarding 
the intentions of the persons listed as family members. The title of those 
signing can be listed family "co-managers" or simply as "family members." 

C. Specify What You Are Registering. Applicants should request 
that the "name" of the association be registered. Applicants can also 
register a family "inSignia." An insignia can be the "motto" of the famil y, 
e.g. the basic agreement or statement of principles of the family. A fee of 
$10 must be paid for each registration. Therefore, submit $10 to register 
the name and an additional $10 to' register the insignia. 

D. Request Certified Copy of Application. Applicants should 
request a certified copy of the application which will constitute proof of 
who signed the application. This costs an additional $6.00. 

E. Wait for Certificate. It takes about six to eight weeks to 
receive the Certificate of Registration and/or Certified Copy of the 
Applica tion. 

P.o. BOX 65756 
LOS ANGELES. CALIFORNIA 90065 
(213) 258-8955/FAX (213) 258-8099 



III. WHAT ARE THE IMPLICATIONS OF REGISTRATION! 

A. Psychological Aspects. The psychological implications of family 
registration should not be underestimated. Registration can generate 
psychological empowerment, enabling persons to declare who they are and 
to publicly acknowledge their primary relationships. This can help enhance 
the self-esteem of persons whose family structures have been ignored or 
devalued, e.g., domestic partnership families, foster families, guardianship 
families, stepfamilies, single-parent families, etc. 

B. Administrative Aspects. Society has an interest in having 
accurate information about its members, including their personal 
characteristics, family and business relationships, and other vital statistics. 
Procedures have been established to record personal and family data through 
the issuance of birth and death certificates, name change decrees, 
certificates of marriage and judgments of divorce, and court orders for 
adoptions or child custody. The census collects other vital information, 
including household living arrangements. Methods to record business 
transactions include procedures to file fictitious name and partnership 
statements or incorporation papers, or registration of trade marks and trade 
names. The establishment of such procedures signifies that the data is 
important to society. Family registration fills an administrative gap by 
recording the existence of relationships that have previously been 
overlooked or ignored. Having such data recorded is helpful, if not 
essential, to the orderly administration of legal and economic rights and 
responsibilities. 

C. Legal Aspects. Registration with the Secretary of State does 
not, per se, confer legal rights and responsibilities on the members of 
registering fa milies. Registration, however, may be a powerful legal and 
political tool in the struggle of many so-called "nontraditional" families to 
receive the benefits and share the obligations that society often confers on 
families, especially on primary relationships such as those between spouses 
or between parent and child. 

1. Evidence of Family Relationship. In effect, 
registration is a form of evidence. Such evidence can be 
particularly important when the term "fa mily" is used without 
definition, as it is in about 75% of our state statutes that confer 
benefi ts or obJiga tions on families. When "family" is not defined 
in a statute or in a contract, whether a particular relationship 
qualifies or not will usually depend on three factors: (1) whether 
the parties to the relationship subjectively consider themselves 
to be a family (rather than as friends or roommates); (2) 
whether the parties have publicly held themselves out to society 
as a family (rather than as friends or roommates); and (3) 
whether the parties function as a family. Registration as a 
family supplie s objective proof of the firs t two factors. The 
third factor often will depend on other criteria, such as whether 
the parties live together, the length and intimacy of the 
relationship, and the degree of their interdependence. 

2. Evidence of Interdependence. Sometimes society 
limits the extension of legal or economic benefits to persons who 
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qualifies or not will usually depend on three factors: (1) whether 
the parties to the relationship subjectively consider themselves 
to be a family (rather than as friends or roommates); (2) 
whether the parties have publicly held themselves out to society 
as a family (rather than as friends or roommates); and (3) 
whether the parties function as a family. Registration as a 
family suppUes objective proof of the first two factors. The 
third factor often will depend on other criteria, such as whether 
the parties live together, the length and intimacy of the 
relationship, and the degree of their interdependence. 

2. Evidence of Interdependence. Sometimes society 
limits the extension of legal or economic benefits to persons who 
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REGISTERING A FAMILY WITH THE STATE OF CALIFORNIA 

What is Registration! How Do We Register! What Does It Mean! 

I. WHAT I S FAMILY REGISTRATION? 

A. Formation of a Family. Families are formed by birth , marriage, 
adoption or by voluntary association. In California, two or more people 
have the right to associate with each other as a family. 

B. Registration as a Family Association. Any association can 
register its name or ins ignia with the Secretary of State. By r egistering its 
name, a family can declare its existence and list its membe rs. 

C. Official Certification of Registration. A family rece ives an 
official document from the Secretary of State officially certifying that the 
named association has regis tered, for example, as "Family of John Doe and 
Jane Roe, including John Doe Jr." 

II. HOW DOE S A FAMILY REGISTER WITH THE STATE! 

A. Fill Out Application. Obtain an application from the Secretary 
of State to register the name of a Non- Profit Unincorporated Association. 
Where the application calls for the na me of the association, insert the words 
"Family ot" followed by the names of the family members. The name of the 
association, therefore , mi ght be " Family of Joan Smith and Jane Williams. 

B. All Adult Family Members Should Sign Application. Althoug h 
it is not abso lutely necessary for more than one association officer to sign, 
it is advisable that a ll adult membe rs of the family sign the application . 
This reduces concern over poss ible fraud and removes ambiguity rega rding 
the intentions of the persons listed as family member s. The title of those 
s igning c a n be listed family lIeo-managers" or s imply as "family members .1I 

C . SpeciCy What You Are Registe r ing. Applicants should request 
that the "name" of th e associ a tion be registered. Applicants can also 
register a fa mily "ins ignia ." An ins ignia can be the "motto" of the family, 
e .g. the basic agreement or state ment of principles of the family . A fee of 
$10 must be pa id for each regist ration. The refore, submit $10 to r egis t e r 
the na me and a n additional $10 to register the insignia. 

D. Request Certified Copy of Application. Applic a nts should 
r eq uest a certified copy of the applica tion which will cons titute proof of 
who signed the a pplica tion . This costs a n additional $6.00. 

E. Wait for Certificate. It t a kes about six to e ight wee ks to 
rece ive the C e rtifica te of Registration and/or Certified Copy of the 
Application. 

P.O. BOX 65756 
LOS ANGELES, CALIFORNIA 90065 
(213) 258·8955/FAX (2 13) 258·8099 



have formed what might be called a primary family relationship. 
These are relationships that are presumptively intimate and 
financially interdependent, such as that between spouses or 
between a parent and child. These primary relationships are 
distinguishable from others because the law imposes various 
obligations of support between the parties as long as the 
relationship exists. Registering as a family with the Secretary of 
State is not, per se, proof of a primary family relationship. 
However, the parties could create proof of intimacy and 
interdependence by regIstering a family insignia. The family 
insignIa could be a short and concise cohabitation agreement, a 
certificate of domestic partnership registration, or some other 
statement specifying that the parties live together, the duration 
of the relationship, and the degree of economic or other 
interdependence. It is optional, of course, to create evidence of 
interdependence through the registration of a family insIgnIa. If 
cohabItation status and/or interdependence is established, the 
registered family may qualify, for example, under programs 
granting workers compensation benefits to a surviving household 
dependent or unemployment benefits when a worker quits a job 
to care for an ill family dependent or to relocate when a primary 
family member gets a .job transfer to another city. 

3. Evidence for Health and Estate Planning. 
Registration as a family association is not a substitute for other 
legal documents that are available to protect families. 
Registration, however, can be most helpful when done in 
conjunction wIth these other legal mechanisms. Every adult 
should have a durable power of attorney for health care. This 
can confer primary family status on a designated agent, enabling 
the agent to have access to medlcal records, prIvileged hospital 
visitation, preference to be appointed as a conservator, priority 
in medlcal decisionmaking, and control of the disposition of the 
remains of the principal. Every adult should have a will. This 
enables the adult to control the transfer of property to 
designated beneficiaries and to specify who controls the 
administration of the estate. Sometimes a hostile relative will 
attempt to invalidate a will or a power of attorney, claiming 
that the agent or beneficIary used undue influence on the 
decedent. Family registration can be a form of proof regarding 
the logical and natural inclinations of a patient or a decedent in 
the event of a will contest or conservatorship proceeding. 

4. Evidence of Equivalency. Marital status 
discrimination is illegal in employment, housing, credit, and some 
types of insurance practices in California. All business 
establishments are prohibited from engaging in "arbitrary" 
discrImination against consumers. The government must provide 
equal protection of the laws to persons who are "similarly 
situated." Persons who register as a family, especially when 
insignia registration creates proof of a primary relationship, may 
be in a much better position to succeed in a lawsuit that alleges 
marital status discrimination, arbitrary discrimination, or a 
violation of equal protection than two friends or roommates 
would be who have not regIstered as a family. 



IV. DOES THIS DIFFER FROM A DOMESTIC PARTNER REGISTRY? 

A. Local Registration Systems. Several municipalities have 
adopted domestic partner registration laws. Under these systems, "domestic 
partners" are limited to: (1) two persons; (2) who are not related by blood 
or marriage; (3) who are over 18 years of age; and (a) who declare some 
type of commitment and! or interdependence. Most cities require that the 
partners live together. Confidential registries for public employee benefit 
systems exist in cities such as Berkeley, Santa Cruz, Los Angeles, Laguna 
Beach, and Seattle. Public registries exist in West Hollywood and Ithica 
NY. San Francisco has a -public registry but also gives partners an option 
for confidentiality. 

B. Comparison with San Francisco. The following are some 
comparisons between the registry operated by the California Secretary of 
State and that of the City of San Francisco: 

CXlMPARISONS: CALIFORNIA: 

Partners or Members Can 
Be Related by Blood Yes 

Partners or Members Can 
Be Married Couples Yes 

Upper Lbnit on Number 
of Partners or Members No 

Partners or Members Can 
Register Their- Children Yes 

Partners or Members 
MUst Live Together No 

Partners MUst Declare 
Joint Responsibility for 
Basic Living Expenses 
Such as Food and Shelter No 

Partners or Members 
Must Register Publicly Yes 

One Partner MUst Live or 
Work in San Francisco No 

Automatic Consequences 
for Partners or Members 
Receiving Assistance fran 
Public Benefit Prograns No 

SAN FRANCISOO: 

No 

No 

2 

No 

Yes 

Yes 

Optional 

Yes 

Yes 

Y. AD DITIONAL INFORMATION. To receive an information packet, 
including a COMPREHENSIVE LEGAL MEMO on the implications of family 
registration with the California Secretary of State, send a $10 donation to 
SPECTRUM INSTITUTE, P.O. Box 65756, Los Angeles, CA 90065. 



IV. DOBS THIS DIFFER FROM A DOMESTIC PARTNER REGISTRY! 

A. Local Registration Systems. Several municipalities have 
adopted domestic partner registration laws. Under these systems, "domestic 
partners" are limited to: (I) two persons; (2) who are not related by blood 
or marriage; (3) who are over 18 years of age; and (3) who declare some 
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Optional 
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Yes 

V. ADDITIONAL INFORMATION. To receive an information packet, 
includIng a COMPREHENSIVE LEGAL MEMO on the implications of family 
registration with the California Secretary of State, send a $10 donation to 
SPECTRUM INSTITUTE, P.O. Box 65756, Los Angeles, CA 90065. 
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have formed what might be called a primary family relationship. 
These are relationships that are presumptively intimate and 
financially interdependent, such as that between spouses or 
between a parent and chUd. These primary relationships are 
distinguishable from others because the law imposes various 
obligations of support between the parties as long as the 
relationship exists. Registering as a family with the Secretary of 
State is not, per se, proof of a primary family relationship. 
However, the parties could create proof of intimacy and 
interdependence by registering a family insignia. The famlly 
insignia could be a short and concise cohabitation agreement, a 
certificate of domestic partnership registratIon, or some other 
statement specifying that the parties live together, the duration 
of the relationship, and the degree of economic or other 
Interdependence. It is optional, of course, to create evidence of 
interdependence through the registration of a family insignia. If 
cohabitation status and/or interdependence is established, the 
registered family may qualify, for example, under programs 
granting workers compensation benefits to a surviving household 
dependent or unemployment benefits when a worker quits a job 
to care for an ill family dependent or to relocate when a primary 
family member gets a ,job transfer to another city. 

3. Evidence for Health and Estate Planning. 
Registration as a family association is not a substitute for other 
legal documents that are available to protect families. 
Registration, however, can be most helpful when done in 
conjunction with these other legal mechanisms. Every adult 
should have a durable power of attorney for health care. This 
can confer primary family status on a designated agent, enabling 
the agent to have access to medical records, privileged hospital 
visitation, preference to be appointed as a conservator, priority 
in medical decisionmaking, and control of the disposition of the 
remains of the principal. Every adult should have a will. This 
enables the adult to control the transfer of property to 
designated beneficiaries and to specify who controls the 
administration of the estate. Sometimes a hostile relative will 
attempt to invalidate a will or a power of attorney, claiming 
that the agent or beneficiary used undue infiuence on the 
decedent. Family registration can be a form of proof regarding 
the logical and natural inclinations of a patient or a decedent in 
the event of a will contest or conservatorship proceeding. 

4. Evidence of Equivalency. Marital status 
discrimination is illegal in employment, housing, credit, and some 
types of insurance practices in California. All business 
estabUshments are prohibited from engaging in "arbitrary" 
discrimination against consumers. The government must provide 
equal protection of the laws to persons who are "similarly 
situated." Persons who register as a family, especially when 
insignia registration creates proof of a primary relationship, may 
be In a much better position to succeed in a lawsuit that alleges 
marital status discrimination, arbitrary discrimination, or a 
violation of equal protection than two friends or roommates 
would be who have not registered as a family. 
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Office of the Secretary of State 
March Fong Eu 

Executive Office 
1230 J Street 
Sacramento. California 95814 

April 24, 1991 

Nelson P. Kempsky, Esquire 
Office of the Attorney General 
1515 K Street, Suite 511 
Sacramento, California 95814 

Dear Mr . Kempsky : 

(916) 445-6371 

It has come to my attention that Senator Newton Russell 
has requested an opinion of the Attorney General regarding 
the legal interpretation and implementation of the 
provisions of Corporations Code section 21301 et seq. as 
they relate to the registration of the names of 
unincorporated nonprofit associations by the Secretary of 
State. The request is apparently designed to help resolve 
inconsistent legal opinions issued by this o ffice and the 
Legislati ve Counsel. 

We ha ve been advised previously that the matter is 
expected to result in litigation to be initiated by 
persons who disagree with the opinion of this office. We 
have just been advised by letter, however , that the ACLU 
Foundation of Southern California is also contemplating 
the initiation of legal action in this regard in an effort 
to judicially sustain the approach being taken by this 
office . (See enclosed letter . ) This has prompted our own 
consideration of whether an action for declaratory relief 
might be appropriately brought by this office to clarify 
the matter .. Should we decide that the filing of an action 
by this office is appropriate, or should we .be the subject 
of litigation brought by othe rs, we would, of course, 
confer with your office abollt the At t orney General 
providing legal representation . 

In the meantime , if we can provide any information 
regarding our legal interpretation of these provisions, 
please d o not hesitate to let me know . 

Enclosure 

bee: Tom Colemanvi' 

/' 

Sinc~Fely, / 

·//d7~~ &~t?-~~z. 
/ ANTHON,;Y L. MILLER 

Chief Deputy 
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DANIEL E. LUNGREN 
Attorney General 

Thomas F. Coleman 
Executive Director 
Family Diversity Project 
P. O. Box 65756 
Los Angeles, CA 90065 

Dear Mr. Coleman: 

Opinion No. 91-505 

May 14, 1991 

State of California 
DEPARTMENT OF JUSTICE 

1515 K STREET, SUITE 511 
P.O. BOX 944255 

SACRAMENfO 94244-2550 

(916) 324-5166 

We have received a request from Senator Newton R. Russell for an opinion of 
the Attorney General on the following question: 

May individuals register themselves as a "family" with the Secretary of State 
under the provisions pertaining to unincorporated nonprofit associations? H so, what 
rights follow from registration? 

It is the policy of our office to solicit the views of all interested parties prior to 
issuing an opinion. Your comments regarding the questions presented would be 
appreciated. If possible, a response by June 14, 1991, would be most helpful; materials 
received after such date will nonetheless be considered. Views submitted will be 
treated by our office as public records under the Public Records Act. Please address 
your views to: Deputy Attorney General Ronald Weiskopf, 110 West "A" Street, Suite 
700, San Diego, CA 92101; telephone (619) 237-7674. 

Sincerely, 

DANIEL E. LUNGREN 

Chief, Opinion Unit 

NK.:lac 



Cnl ifonrin Nntiolln l Orgnlli zntio ll for W011len 
California NOW, IHc. --....::.........:....------:::..-----.-:~--------, 
~n\ 926 J 51"'1, Suit, 523, 5""m,nlo, CA 95814 (916) 442,3414 

.. .. ~ --

Thomas Coleman 
The Spectrum Institute 
P.O. Box 65756 
Los Angeles, CA 90065 

Dear Mr. Coleman: 

April 2, 1991 

Thank you for the information regarding the family registry project. I have enclosed a copy of the 
California National Organization for Women's California NOW News Call to Conference edition. 
The article on family registry is on page 3. 

Best of luck in your work. 

Sincerely, 

Kerry Flynn 
Fundraising & Special Projects Coordinator 

'Wei'CI" AI/olher Sea501/ of Silel/ce" - Susan B. A nlhony - --- --- --__ --.1 
• :!6 
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California's Family Registry 
According to a recent study, only 
15% of the households in the United 
States are comprise<l of the standard· 
working husband, at-home wife and 
children. However, families that do 
not fit this description, although in 
the majority, have not been recog­
nized as such. Finally, this is chang­
ing. 

Due to the Family Diversity Project, 
there are now hundreds of diverse 
households in California who have 
registered with theSecretaryofState's 
office as a family, 

This is possible because of a section 
in the California Corporations Code 
which enables people to declare 
themselves as "unicorporated non­
profit associations." 

When people register as a family, 
they receive a certificate that declares 
them 'The Familyof'or'The House­
hold of' Jane Doe, for example. All 
members of the family may be lis ted 
on the registration, including chil­
dren, 

The registration has been beneficial 
to gay couples, stepf~mi1ies, and 
fosterfamilies, 

The families who have registered 
thus far are of various configura­
tions, For example, one of the first 
few families to register was a same 
sex couple who had lived together 
for many years, They decided to 
register with the Secretary of State's 

~of.(jq>.:;hoping. that such .angistra" _ ~ 
tion' will be useful to families who 
have historically been denied sodal 
and legal recognition as well as eco­
nomic benefits." 

Other families include a married 
couple with stepchildren, and al­
though not all of the children are 
related by blood, they all think of 
themselves as brot~ers and sisters. 
Familyregistryin these typesof cases 
is especially helpful if a stepfamily 
that is living together d esires family 
recognition yet the biological parent 
isstililiving, therefore making adoJr 
tion by the step-parent an unlikely 
possibility. 

Another example of family registra­
tion include guardianship families 
or fosterparents who want all the 
children to feel part of the family so 
the fosterchildren will not otherwise 
view themselves as outsiders, 

The family registry, however still 
does not afford people the same rights 
as those members of the more Iradi­
tionalfamiHes. AnthonyMiller,Chief 
of Staff to Secretary of State March 
Fong Eu, slates that the registration 
"has no known lax or legal conse­
quences and confers no automatic 
benefits beyond the sentimental." 

While it is true that registration as a 
familyassodaliondoesnotauloma ti­
cally grant legal benefits, families 
could be recognized, along with 
other "appropriate evidence," by 
courts, administrative agencies, or 
pri va te sector organi za t ions, accord­
ing to the report submitted by the 
Family Diversity Project. For ex­
ample, being acknowledged as a 
family may be helpful to govern­
ment workers who need to take time 
off from work tocare for a sick family 
member, Those who need to take be­
reavement leave could also benefit 
from the family registry. Also,health 

services could possibly be provided 
for family members of government 
or private sector employees. 

Being able to visit a sick family 
member is something many of us 
take for granted, but hospital visita­
tion rights have· been his torically 
denied those persons n ot of the 
"immediate family" for pa tients in 
long term health care or community 
care faciliti es. Thus, longtime part­
ners of AIDS victims have been 
unable to visit their loved oneS be­
cause they are not considered "fam­
ily." 

Other benefits of family registration 
may include being able to receive 
unemployment compensa tion in 
order to relocate with a partne r to 
preserve a family unit as long as a 
"significant family necessity requires 
relocating," There is also the possib­
lily of being able to borrow money 
from a credit union as a partner of a 
member of the credit union , 

There are indeed many benefits to 
family registry as Thomas Coleman, 
Execu ti ve Director of the Family 
Diversity Project, points out. But he 
also slates that it is important to be 
a ware of a few things, "Family regis­
try is not for everyone," Coleman 
says. "For example, if someone who 
has been receiving AFDC benefits 
registers with a working partner, 
there is a possibility that benefits 
would be cut. This is certainly not to 
discourage anyone from register-
i~g. bYI,~llQ)1.1d ",",\loled",s a.flord 0( __ _ 
caution." Coleman also said that it is 
important to keep a copy of your 
registration handy in order to pro-
vide verification. 

by Kerry Flynn 
Moreover, Coleman pointed out tha t 
you can also choose to define the 
relationships in your family by filing 
a statement of principle, or mollo, 
either as a primary relationship 
family or secondary relationship 
family. If you register as a couple in 
a primary relationship, you can set 
forth levels of inte rdependency, co­
habitation and joint financial arrange­
ments which lend more "credibility" 
to the couple or unit as a family, 

. especially in the court system, A 
secondary rela tionship isconsidercd 
more of a moral, not legal, statement 
of love or companionship, similar to 
sibling rela tionships. , 

There are registrations a lso taking 
place at the local level in San Fran­
cisco and West Hollywood, but chil­
dren or persons related by blood 
cannot register as they can at the 
state level. 

Of course, the Family Registry is not 
without opposition. The Trad itional 
Values Coalition is blasting the reg­
istryasa way to allow "homosexuals 
to register their unholy matrimony 
asa family." 50 far, a spo t bill, which 
merely hold s a place for a bill and 
offers no substantive change in the 
law until further amended, has been 
introduced by Senator Newton 
Russell regarding this issue. Califor­
nia NOW'slobbylst, KateSproul. has 
noted that NOW will be watching to 
see if there will be any amendments 
made by Russell. 

For mOre information , about the 
Family Registry, contact the Spec­
trum Institute, P.O. Box 65756, Los 
Angeles, CA, (213) 258-8955 or call 
the Limited Partnerships Division at 
I he Secre tary o f S t,1 le's Office" f (91 Ii) 



DANIEL E. LUNGREN 
Attorney General 

Thomas F . Coleman 
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State of California 

DEPARTMENT OF JUSTICE 
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January 16, 1992 

1515 KSTREET, SUITE 511 
P.O. BOX 944255 

SACRAMENTO, CA 94244·2550 
(916) 445·9555 

(916) 324-5167 

Center for Personal Rights Advocacy 
P. O. Box 65756 
Los Angeles, CA 90065 

RE: Opinion No. 91-505 

Dear Mr . Coleman: 

Enclosed is a copy of opinion number 91-505, dated January 
16, 1992. 

Thank you for your views and comments, which were carefully 
considered and greatly appreciated. 

ASD:em 
Enclosure 

Sincerely, 

DANIEL E. LUNGREN 
Attorney General 

A~JiJ " ANTHO~Y S. D~~ GO 
Deputy Attorn~~eneral 


