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INSURANCE—DISCRIMINATION—SEXUAL ORIENTATION, ETC.

CHAPTER 1402

A.B.No. 1721

AN ACT to add Section 1365.5 to the Health and Safety Code, and to amend Section 10140 of, and
to add Section 11512.193 to, the Insurance Code, relating to health coverage.

[Approved by Governor September 27, 1990.]
[Filed with Secretary of State September 28, 1990.]

LEGISLATIVE COUNSEL'S DIGEST
AB 1721, Friedman. Insurance discrimination: sexual orientation.

(1) Existing law prohibits health care service plans from canceling coverage except for
specified reasons.

This bill would prohibit health care service plans from refusing to enter into, canceling,
or declining to renew or reinstate a contract because of race, color, national origin,
ancestry, religion, sex, marital status, sexual orientation, or age. It would also prohibit
modification of the terms of the contract, including terms relating to price, for those
reasons, except that premium, price, or charge differentials based on sex or age would be
permitted if based upon specified data. However, the bill would provide that these
provisions shall not be construed to permit a health care service plan to charge different
premium rates to individual enrollees within the same group solely on the basis of the
enrollee’s sex.

(2) Existing law prohibits life and disability insurers from discriminating in eligibility or
rates for insurance on the basis of race, color, religion, ancestry, or national origin.

This bill would prohibit life and disability insurers from discriminating, as to eligibility
or rates, on the basis of sexual orientation. The bill would prohibit these insurers from
considering sexual orientation in their underwriting criteria or utilizing marital status,
living arrangements, occupation, gender, beneficiary designation, or zip codes or other
territorial classifications to establish sexual orientation or to determine.whether to

Additions or changes indicated by underiing; deletions by asterisks * * * - 5473
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require a test for human immunodeficiency virus or antibodies thereto. However, the bill
would not limit existing authority of insurers to require these tests or existing authority
of the Insurence Commissioner to adopt and enforce antidiscrimination regulations. The
bill would authorize civil penalties from $1,000 to $5,009 for each violation.

(3) This bill would also prohibit nonprofit hospital service plans from refusing to cover,
or refusing to continue to cover, or limiting the amount, extent, or kind of coverage
avaiiable to an individual, or charging a different rate for the same coverage because of
race, color, religion, national origin, ancestry, or sexual orientation. The bill would
prohibit these plans from considering sexual orientation in their underwriting criteria or
utilizing marital status, living arrangements, occupatica, gender, beneficiary designation,
or zip codes or other territorial classifications to establish sexual orientation or to
determine whether to require a test for human immunodeficiency virus or antibodies
thereto. However, the bill would not limit the existing authority of the plans to require
these tests or the existing authority of the Insurance Commissioner to adopt and enforce
antidiscrimination regulations. The bill would authorize civil penalties from $1,000 to
$5,000 for each violation.

The people of the State of California do enact as follows:

SECTION 1. Section 1365.5 is added to the Health and Safety Code, to read:

1365.5. (a) No health care service plan or specialized health care service plan shall
refuse to enter into any contract or shall cancel or decline to renew or reinstate any
contract because of the race, color, national origin, ancestry, religion, sex, marital status,
sexual orientation, or age of any contracting party, prospective contracting party, or
person reasonably expected to benefit from that contract as a subscriber, enrollee,
member, or otherwise.

{(b) The terms of any contract shall not be modified, and the benefits or coverage of any
contract shall not be subject to any limitations, exceptions, exclusions, reductions,
copayments, coinsurance, deductibles, reservations, or premium, price, or charge differen-
tials, or other modifications because of the race, color, national origin, ancestry, religion,
sex, marital staius, sexual orientation, or age of any contracting party, potential contract-
ing party, or person reasonably expected to benefit from that contract as a subseriber,
enrollee, member, or otherwise; except that premium, price, or charge differentials
beoguse of the sex or age of any individual when based on otjective, valid, and up-to-date
statistical and actuarial data are not prohibited. Nothing in this section shall be
construed to permit a health care service plan to charge different premium rates to
individual enrollees within the same group solely on the basis of the enrollee’s sex.

(¢) It shall be deemed a violation of subdivision (a} for any health care service plan to
uphze marital status, living arrangements, occupation, gender, beneficiary designation.
zip codes or other territorial classification, or any combination thereuf for the purpose of
establishing sexual orientation. Nothing in this section shall be construed to alter in any
manner the existing law prohibiting health care service plans from conducting tests for
the presence of human immunodeficiency virus or evidence thereof.

(d) This section 3hall not te construed to limit the authority of the commissioner to
adopt or enforce regulations prohibiting discrimination because of sex, marital status, or
sexual orientation.

SEC. 2. Section 10140 of the Insurance Code is amended to read:

10140. (a) No admitted insurer, licensed to issue life or disability insurance, shall fail
or refuse to accept an application for that insurance, to issue that insurance to an
gpphcant therefor, or issue or cancel that insurance, under conditions less favorable to the
insured than in other comparable cases, except for reasons applicable alike to persons of
every race, color, religion, national origin, * * * ancestry * * *, or _sexual orientation.
gace. color, religion, national origin, * * * ancestry, or sexual orientation shall not, of
itself, constitute a condition or risk for which a higher rate, premium, or charge may be
required of the insured for that insurance.
1t shall be deemed a violation of subdivision (a) for anv insurer to consider sexual
orientation in its underwriting criteria or to utilize marital status, living arrangements.
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occupation, gender, beneficiary designation, zip codes or other territorial classification
within_this_state, or any combination thereoi for the purpose of establishing sexual
orientation or determining whether to require a test for Ee resence of the human
immunodeficiency virus or_antibodies to hat virus, where that testing is_otherwise
permitted by law. Nothing in this section shall be construed to alter, expand, or limit in
any_manner the existing law respecting the authority of insurers to conduct tests for the
creseice of human immunodeficiency virus or evidence thereof.

{¢)_Any insurer that knowingly violates this section shall for each violation be assessed
ollars ($1,000) and not more than

a civil nenal% in an amount not less than one thousan
five thousand dollars ($5,000) plus court costs. as determined by the court.

{d) This section shall not be construed to limit the authority of the commissioner to
adopt regulations prohibiting discrimination because of sex, marital status, or sexual
orientation or to enforce these regulations, whether adopted before or on or after Janua_:_'z

1, 1991,
SEC. 3. Section 11512.193 is added to the Insurance Code, to read:

11512.193. (a) No nonprofit hospital service plan issuing, providing, or administering

- an individual or group nonprofit hospital service plan contract shall refuse to cover, or

refuse to continue to cover, or limit the amount, extent, or kind of coverage available to
an individual, or charge a different rate for the same coverage because of race, color,
religion, national origin, ancestry, or sexual orientation.

(b) It shall be deemed a violation of subdivision (a) for any plan to consider sexual
orientation in its underwriting criteria or to utilize marital status, living arrangements,
occupation, gender, beneficiary designation, zip codes or other territorial classification
within this state, or any combination thereof, for the purpose of establishing sexual
orientation or determining whether or not to require a test for the presence of the human
immunodeficiency virus or antibodies to that virus, where that testing is otherwise
permitted by law. Nothing in this section shall be construed to alter, expand, or limit in
any manner the existing law respecting the authority of insurers to conduct tests for the
presence of human immunodeficiency virus or evidence thereof.

(¢) Any plan that knowingly violates this section shall, for each violation, be assessed a
civil penalty in an amount not less than one thousand dollars ($1,000) and not more than
five thousand dollars ($5,000) plus cburt costs, as determined by the court.

(d) This section does not limit the authority of the commissioner to adopt regulations
prohibiting discrimination because of sex, marital status, or sexual orientation, or to
enforce those regulations, whether adopted before, on, or after January 1, 1921.

MOTOR VEHICLES—IGNITION INTERLOCK
DEVICES—TRAFFIC OFFENDERS

CHAPTER 1403

A.B.No. 2040

AN ACT to add Section 9882.14 to the Business and Professions Code, to amend Section 11837.1
of the Heaith and Safety Code, to add Section 1203.1bb to the Penal Code, and to amend
Section 13352 of, to add Sections 13202.7 and 46000.65 to, and to add Article 4 (commencing
with Section 23235) to Chapter 12 of Division 11 of, the Vehicle Code, relating to driving
offenses, and declaring the urgency thereof, to take effect immediately.

[Approved by Governor September 27, 1990.]
[Filed with Secretary of Staté September 28, 1990.]

LEGISLATIVE COUNSEL'S DIGEST
AB 2040, Farr. Driving offenses: ignition interluck devices.
Additions or changes indicated by underline; deletions by asterisks ‘e
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CALIFORNIA LECISLATURE—1989-90 REGULAR SESSION

ASSEMBLY BILI. No. 1721

Introduced by Assembly Member Friedman

March 9, 1989

e —
— —

An act to amend Section 10140 of the Insurance Code,
relating to insurance. o

LEGISLATIVE COUNSEL'S DIGEST

AB 1721, as introduced, Friedman. Insurance
discrimination: sexual orientation.

Existing law prohibits life and disability insurers from
discriminating in eligibility or rates for insurance on the basis
of race, color, religion, ancestry, or national origin.

This bill would add sexual orientation to these prohibited
basis of discrimination. The bill would specify that it prohibits
any insurer from considering sexual orientation in its
underwriting criteria or utilizing marital status, living
arrangements, occupation, gender, beneficiary designation,
zip codes or other territorial classification, or any combination
thereof for the purpose of establishing sexual orientation for
any purpose related to its underwriting criteria, including its
critera for HIV testing.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 10140 of the Insurance Code is
amended to read:

10140. (a) No admitted insurer, licensed to issue life
or disability insurance, shall fail or refuse to accept an
application for suek that insurance, to issue sueh that
insurance to an applicant therefor, or issue or cancel suek
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that insurance, under conditions less favorable to the
insured than in other comparable cases, except for
reasons applicable alike to persons of every race, color,
religion, national origin, e ancestry ; noer shall raee, or
sexual orientation. Race, color, religion, national origin,
et ancestry, or sexual orientation shall not, of itself,
constitute a condition or risk for which a higher rate,
premium, or charge may be required of the insured for
sueh that insurance.

(b) It shall be deemed a violation of subdivision (a) for
any insurer to consider sexual orientation In its
underwriting criteria or to utilize marital status, living
arrangements, occupation, gender, beneficiary
designation, zip codes or other territorial classification, or
any combination thereof for the purpose establishing
sexual orientation for any purpose related to its
underwriting criteria, including any purpose prohibited
by Section 799.05.



Date of Hearing: May 1, 198¢

FINANCE AND INSURANCE SUBCOMMITTEE ON
HEALTH AND VORKERS' INSURANCE

Burt Margolin, Chair

AB 1721 (Friedman) - Introduced: March 9, 1589
As Proposed to be Amended

SUBJECT

Should health care service plans and life and disability insurers be
prohibited from discriminating on the basis of sexual orientation?

DIGEST
Existing lav prohibits life and disability insurers from discriminating in

determining eligibility for or rates of insurance on the basis of race, color,
religion, naticnal origin or ancestry.

This bill would:
1) Add sexual orientation to the list of prohibited bases of discrimination.

2) Enact a parallel provision covering discrimination by health care 'service
© plans. ‘

3) Prohibit use of sexual orientation in underwvriting criteria.

4) Prohibit use of marital status, living arrangements, occupation, gender,
beneficiary designation, zip code or other territorial classification to
establish insurance or health care eligibility.or to determine wvhether to
require a test for the preseace of human immunodeficiency wvirus or
antibodies to it.

5) Authorize assessment of a civil penalty of $1,000 to §5,000 plus court
costs for each violation, to be recovered by the aggrieved person.

CAL

None

COMMENTS

1) NEED FOP_THF BILi. According to the author, many insurers currently
assume that single males have a higher risk of contracting AIDS if they

reside in certain zip codes, wvork in certain occupations, maintain certain
lifestyles or name male roommates as life insurance beneficiaries.

- coxtinued -

AR 1723
Page 1



AR 1721

Insurers reportedly target these individuals and deny coverage or charge
exorbitant premiums. The author delieves these discriminatory
undervriting policies should be prohibited.

2) PENALTY PROVISION. As currently drafted, the bill would permit a person

' vho is the victim of prohibited discrimination to go to court to seek s
civil penalty of $1,000 to $5,000 plus court costs. While the author and
the Department of Insurance prefer this private right of action as the
regedy, some insurers have asked the author to consider instead an agency
enforcement mechanism similar to the Unfa;r Practices Act. This point
remains in discuss;on

3) ggg;gﬂ;_gaggggz;gg. The Department of Insurance has for about 10 years
had a regulation prohibiting discrimination based on sex, marital status
or sexual orientation. In response to department concerns that the
existence of this bill might imply that the regulations are not
authorized, the author has added language to clarify that this is not his
intent.

The department and the author indicate that the existing remedy for
violation of the regulation, vhich was promulgated pursuant to the unfair
practices act, is prospective only. The department may seek a cease and
desist order or an injunction, but no sanctions for past conduct are
authorized. This bill vould authorize imposition of such sanctioms.

4) MARITAL STATUS DISCRIMINATION. Kaiser Foundation Health Plan has
expressed concern about the provision prohibiting use of marital status in
establishing eligibility. . Would this provision require Kaiser to offer

N coverage to an adult companion or friend for each of its members?

SPONSCR: National Gay Rights Advocates
SYPPORT: Lobby for Individual Freedom and Equality (LIFE AIDS Lobby)

OPPISTITION: None Knoww

Diane Grifficths AB 1723
445-7440 Page 2
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AB 1721 (Friedman)
Amendments

STATEMENT

i These amendments simply conform discrimination provisions
for nonprofit hospital service plans with similar provisions for
life and disability insurers.

* The amendments mdke the penalty provisions and the
- definition of sexual orientation identical.

* The amendments also conform this bill to AB 2711 by
Assemblywoman Moore by limiting the basis for premium, price or
charge differentials to the sex or age of the individual.
However, these amendments would specifically preclude charging
different rates to enrollees in the same group based on the
enrollee's sex.



w

AMENDED IN ASSEMBLY MAY 11, 1989
CALIFORNIA LEGISLATURE—1989-90 REGULAR SESSION

ASSEMBLY BILL No. 1721

Introduced by Assembly Member ¥riedman Members
Friedman, Bates, Burton, Murray, Roos, Speier, Tucker,
and Vasconcellos

(Coauthors: Senators Marks and Rosenthal)

March 9, 1989

An act to add Section 1365.5 to the Health and Safety Code,
and to amend Section 10140 of the Insurance Code, relating
to insuranee health coverage.

LEGISLATIVE COUNSEL'S DIGEST

AB 1721, as amended, Friedman. Insurance
discrimination: sexual orientation. '

Existing law prohibits life and disability insurers from
discriminating in eligibility or rates for insurance on the basis
of race, color, religion, ancestry, or national origin. Existing
law prohibits health care service plans from canceling
coverage except for specified reasons.

TFhis bill weuld add sexusal erientation to these prohibited
basweféasemm&hen—?hebﬂweul&spee&fyﬁh&t&preh&bﬁs

This bill would prohxbxt life and disability insurers and
health care service plans from discriminating, as to eligibility
or rates, on the basis of sexual orientation. The bill would
prohibit these insurers and plans from considering sexual

98 50
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orientation in their underwriting criteria or utilizing marital
status, living arrangements, occupation, gender, beneficiary
designation, or zip codes or other territorial classifications to
establish sexual orientation or to determine whether to
require a test for human immunodeficiency virus or
antibodies thereto. The bill would authorize the Attorney
General, district attorney, or city attorney, as specified, to
recover civil penalties from $1,000 to $5,000 for each violation.

Vote: majority. Appropriation: no. Fiscal committee: =ne
yes. State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 1365.5 is added to the Health and
Safety Code, to read:

1365.5. (a) No health care service plan shall fail or
refuse to accept an application for coverage or to provide
coverage to an applicant, or issue or cancel a subscription
or enrollment in the plan under conditions less favorable
to the subscriber or enrollee than in other comparable
cases, except for reasons applicable alike to persons of
every race, color, religion, national origin, ancestry, or
sexual orientation. Race, color, religion, national origin,
ancestry, -or- sexual orientation shall not, of itself,
constitute a condition or risk for which a higher rate,
premium, or charge may be required of the subscriber for
that coverage.

(b) Itshall be deemed a violation of subdivision (a) for
any health care service plan to consider sexual
orientation in its underwriting criteria or to utilize
marital status, living arrangements, occupation, gender,
beneficiary designation, zip codes or other territorial
classification, or any combination thereof for the purpose
of establishing sexual orientation or determining whether
to require a test for the presence of the human
immunodeficiency virus or antibodies to that virus.

(c) Any health care service plan that knowingly
violates this section shall for each violation be assessed a
civil penalty in an amount not less than one thousand
dollars ($1,000) and not more than five thousand dollars

1
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(85,000) plus court costs, as determined by the court. The

penalty may be recovered by, and shall be paid to, the
Attorney General or the district attorney of any county,
or the city attorney of any city, in which a violation
occurs. The Attorney General, district attorney, and city
attorney shall have concurrent jurisdiction to enforce this
provision. :

(d) This section shall not be construed to limit the
authority of the commissioner to adopt or enforce
regulations prohibiting discrimination because of sex,
marital status, or sexual orientation.

SEC. 2. Section 10140 of the Insurance Code is
amended to read:

10140. (a) No admitted insurer, licensed to issue life
or disability insurance, shall fail or refuse to accept an
application for that insurance, to issue that insurance to
an applicant therefor, or issue or cancel that insurance,
under conditions less favorable to the insured than in
other comparable cases, except for reasons applicable
alike to persons of every race, color, religion, national
origin, ancestry, or sexual orientation. Race, color,
religion, national origin, ancestry, or sexual orientation
shall not, of itself, constitute a condition or risk for which
a higher rate, premium, or charge may be required of the
insured for that insurance.

(b) It shall be deemed a violation of subdivision (a) for
any insurer to consider sexual orientation in its
underwriting criteria or to utilize marital status, living
arrangements,  occupation, gender, beneficiary
designation, zip codes or other territorial classification, or
any combination thereof for the purpose of establishing
sexual orientaten for any purpese related to it
underwriting eriteris; including any purpese :
by Seeten 799-05: sexual orientation or dete
whether to require a test for the presence of the human
immunodeficiency virus or antibodies to that virus.

(c) Any insurer that knowingly violates this section
shall for each violation be assessed a civil penalty in an
amount not less than one thousand dollars ($1,000) and
not more than five thousand dollars ($5,000) plus court

|0
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costs, as determined by the court. The penalty may be
recovered by, and shall be paid to, the Attorney General,
or the district attorney of any county, or the city attorney
of any city, in which a violation occurs. The Attorney
General, district attorney, and city attorney shall have
concurrent jurisdiction to enforce this provision.

(d) This section shall not be construed to limit the
authority of the commissioner to adopt or enforce
regulations prohibiting discrimination because of sex,
marital status, or sexual orientation.
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- - Legislative Analyst
June 13, 1989

ANALYSIS OF ASSEMBLY BILL NO.- 1721 (Friedman)
As Amended in Assembly May 11, 1989
1989-90 Session

Fiscal Effect:
Cost: None.

Revenue: None.
Analysis:

This bill prohibits life and disabiiity insurers
and health care service plans from discriminating on the
basis of sexual orientation, regarding either
eligibility or rates. .

The bill prohibits these insurers and health care
plans from considering sexual orientation in their
underwriting criteria, or utilizing marital status,
living arrangements, occupation, gender, beneficiary
designation, or zip codes to establish sexual
orientation. The bill also prohibits using the
specified criteria in determining whether to require a
test for the human immunodeficiency virus, or antibodies
to it.

The bill further perwits the Attorney General and
lecal district attorneys to recover a civil penalty of
$1,000 to $5,000 plus court costs for any violations
against the bill’s provisions.

Current law prohibits life and disability
insurers from discriminating, in determining eligibility
for or rates of insurance, on the basis of race, color,
religion, national origin or ancestry. In addition,

B
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current regulations issued by the Department of
Insurance prohibit discriminating on the basis of sex,
marital status, or sexual orientation.

"~ The Departments of Corporation and Insurance, and
the Attorney General’s Office, advise that this bill
would result in no additional state costs.

84:85/s8
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¥AYS AND MEANS COMMITIEE ANALYSIS

Author: Friedman Amended: 05/11/89 Bill No.: AB 1721
Policy Committee: Finance & Insurance Vote: 11 - 5§
Urgency: No . Hearing Date: 06/21/89
State Mandated Local Program: No . Staff Comments By:
Disclaimed: . Michael Reyna

Supmary

This bill, among other things, prohibits life and disability insurers and health
care service plans from discriminating, as to eligibility or rates, on the basis
of sexual orientation.

Eiscal
No additional state cost.

Comments

Proposed author's amendments would add coauthors and delete reference to the
Attorney General. These amendments would not alter the fiscal effect of the
bill. : : ' )

Y



- - Legislative Analyst
June 13, 1989

ANALYSIS OF ASSEMBLY BILL NO. 13¢1 (Egdfed
As Amended in Assembly May@ll, 4989
1989-90 Session A

Fiscal Effect:
Cost: None.

Revenue: None.
Analysis:

This bill prohibits 1ife and disability insurers
_and health care service plans from discriminating on the
basis of sexual orientation, regarding either
eligibility or rates.

The bill prohibits these -insurers and health care
plans from considering sexual orientation in their
underwriting criteria, or utilizing maritail status,
living arrangements, occupation, gender, beneficiary
designation, or zip codes to establish sexual
orientation. The bill also prohibits using the
specified criteria in determining whether to require a
test for the human immunodeficiency virus, or antibedies
to it. .

The bi1l further permits the Attorney General and
local district attorneys to recover a civil penalty of
$1,000 to $5,000 plus court costs for any violations
against the bill’s provisions.

Current law prohibits life and disability
insurers from discriminating, in determining eligibility
for or rates of insurance, on the basis of race, color,
religion, national origin or ancestry. In addition,



AB 1721--contd -2-

current regulations issued by the Jepartment of
Insurance prohibit discriminating on the basis of sex,
marital status, or sexual orientation.

Fiscal Effect

The Departments of Corporation and Insurance, and
the Attorney General’s Office, advise that this bill
would result in no additional state costs.

84:85/s8
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AMENDED IN ASSEMBLY JUNE 26, 1989
AMENDED IN ASSEMBLY MAY 11, 1989

CALIFORNIA LEGISLATURE—1989-80 REGULAR SESSION

ASSEMBLY BILL No. 1721

Introduced by Assembly Members Friedman, Bates,
Burton, Murray, Roos, Speier, Tucker, and Vasconcellos
(Coauthors: Senators Marks, Roberti, and Rosenthal)

March 9, 1989

An act to add Section 1365.5 to the Health and Safety Code,
and to amend Section 10140 of the Insurance Code, relating
to health coverage.

LECISLATIVE COUNSEL'S DIGEST

AB 1721, as amended, Friedman. Insurance
discrimination: sexual orientation. ,

Existing law prohibits life and disability insurers from
discriminating in eligibility or rates for insurance on the basis
of race, color, religion, ancestry, or national origin. Existing
law prohibits health care service plans from canceling
coverage except for specified reasons.

This bill would prohibit life and disability insurers and
health care service plans from discriminating, as to eligibility
or rates, on the basis of sexual orientation. The bill would
prohibit these insurers and plans from considering sexual
orientation in their underwriting criteria or utilizing marital
status, living arrangements, occupation, gender, beneficiary
designation, or zip codes or other territorial classifications to
establish sexual orientation or to determine whether to
require a test for human immunodeficiency virus or
antibodies thereto. However, the bill would not limit (1)
existing authority of insurers to require these tests or (2)
existing authority of the Insurance Commissioner to adopt

97 40
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specific antidiscrimination regulations and to enforce those
regulations existing on December 31, 1989. The bill would
authorize the Atterney General; district attermey; attorneys
or city ettermey attorneys, as specified, to recover civil
penalties from $1,000 to $5,000 for each violation.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 1365.5 is added to the Health
and Safety Code, to read:

1365.5. (a) No health care service plan shall fail or
refuse to accept an application for coverage or to provide
coverage to an applicant, or issue or cancel a subscription
or enrollment in the plan under conditions less favorable
to the subscriber or enrollee than in other comparable
cases, except for reasons applicable alike to persons of
every race, color, religion, national origin, ancestry, or
sexual orientation. Race, color, religion, national origin,
ancestry, or sexual orientation shall not, of itself,
constitute a condition or risk for which a higher rate,
premium, or charge may be required of the subscriber for
that coverage.

(b) Itshall be deemed a violation of subdivision (a) for
any health care service plan to consider sexual
orientation in its underwriting criteria or to utilize
marital status, living arrangements, occupation, gender,
beneficiary designation, zip codes or other territorial
classification, or any combination thereof for the purpose
of establishing sexual orientation or determining whether
to require a test for the presence of the human
immunodeficiency virus or antibodies to that virus.

(c) Any health care service plan that knowingly
violates this section shall for each violation be assessed a
civil penalty in an amount not less than one thousand
dollars ($1,000) and not more than five thousand dollars
($5,000) plus court costs, as determined by the court. The
penalty may be recovered by, and shall be paid to, the
Attorney Gereral er the district attorney of any county,
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or the city attorney of any c1ty, in which a violation
occurs. The Atterney Gereral; distriet attorney; district
attorney and city attomey shall have concurrent
jurisdiction to enforce this provision.

(d) This section shall not be construed to limit the
authority of the commissioner to adopt or enforce
regulations prohibiting discrimination because of sex,
marital status, or sexual orientation.

SEC. 2. Section 10140 of the Insurance Code is
amended to read:

10140. (a) No admitted insurer, licensed to issue life
or disability insurance, shall fail or refuse to accept an
application for that insurance, to issue that insurance to
an applicant therefor, or issue or cancel that insurance,
under conditions less favorable to the insured than in
other comparable cases, except for reasons applicable
alike to persons of every race, color, religion, national
origin, ancestry, or sexual orientation. Race, color,
religion, national origin, ancestry, or sexual orientation
shall not, of itself, constitute a condition or risk for which
a higher rate, premium, or charge may be required of the
insured for that insurance.

(b) Itshall be deemed a wolation of subdivision (a) for
any insurer to consider sexual orientation in its
underwriting criteria or to utilize marital status, living
arrangements, occupation, gender, beneficiary
designation, zip codes or other territorial classification, or
any combination thereof for the purpose of establishing
sexual orientation or determining whether to require a
test for the presence of the human immunodeficiency
virus or antibodies to that virus, where that testing is
otherwise permitted by law. Nothing in this section shall
be construed to alter, expand, or limit in any manner the
existing law respecting authority of insurers to conduct
tests for the presence of human immunodeficiency virus
or evidence thereof.

(c) Any insurer that knowingly violates this section
shall for each violation be assessed a civil penalty in an
amount not less than one thousand dollars ($1,000) and
not more than five thousand dollars ($5,000) plus court

[
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costs, as determined by the court. The penalty may be
recovered by, and shall be paid to, the Atterney

er the district attorney of any county, or the city attomey
of any city, in which a violation occurs. The Atterney
General; distriet attermey; district attorney and city
attorney shall have concurrent jurisdiction to enforce this
provision with respect to violations occurring within a
city.

(d) This section shall not be construed to hxmt the
authority of the commissioner to adopt er enferee
regulations prohibiting discrimination because of sex,
marital status, or sexual orientation or to enforce these
regulations existing on December 31, 1989.
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- ASSEMBLY THIRD READING
AB 1721 (Friedman) - As Amended: June 27, 1989

ASSEMBLY ACTIONS:

COMMITTEE__FINS. & INS.  VOTE_11-5 COMMITTEE__ W, & M, VOTE_14-9
Ayes: Johnston, Bronzan, Chacon, Ayes: Vasconcellos, Burton,
Epple, Farr, Floyd, Katz, Campbell, Clute, Friedman,
Margolin, Moore, 0'Connell, Hann1gan Harris, Killea,
Sher o Conne]l Polanco Roos,
Roybal-AlIard, Speier,
M. Waters
Nays: Bader, D. Brown, Lancaster, Nays: Baker, D. Brown, Felando, Hill,
Lewis, Wright Jones, Mojonnier, Nolan,

Seastrand, Wright
DIEEQT

Existing law prohibits 1ife and disability insurers from discriminating in
determining eligibility for, or rates of, insurance on the basis of race,
color, religion, national origin or ancestry.

is bill:
1) Adds sexual orjentation to the 1ist of'prohibited bases of discrimination.

2) Enacts a parallel provision covering discrimination by health care service
plans.

3) Prohibits use of sexual orientation in underwriting criteria.

4) Prohibits use of marital status, living arrangements, occupation, gender,
beneficiary designation, zip code or other territorial classification to
establish sexual orientation or to determine whether to require a test for
the presence of human immunodeficiency virus or antibodies to-it.

5) Authorizes assessment of a civil penalty of $1,000 to $5,000 plus court
costs for each knowing violation, to be recovered by the district attorney
or the city attorney.

EISCAL EFFECT

None

- continued -
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~ COMMENTS

1)

2)

3)

:ane Griffiths

According to the author, many insurers currently assume that single males
have a higher risk of contracting AIDS if they reside in certain zip
codes, work in certain occupations, maintain certain lifestyles or name
male roommates as life insurance beneficiaries. Insurers reportedly
target these individuals and deny coverage or charge exorbitant premiums.
The author believes these discriminatory underwriting policies should be
prohibited.

As currently drafted, the bill would permit the district attorney or city
attorney to go to court to seek a civil penalty of $1,000 to $5,000 for
each knowing violation, plus court costs. These prosecutors would have
concurrent jurisdiction to enforce the bill's provisions.

The Department of Insurance has, for about 10 years, had a regulation
prohibiting discrimination based on sex, marital status or sexual
orientation. The department and the author indicate that the existing
remedy for violation of the regulation, which was promulgated pursuant to
the Unfair Practices Act, is prospective only. The department may seek a
cease and desist order or an injunction, but no sanctions for past conduct
are authorized. This bill would authorize imposition of such sanctions.

~45-7440 Page 2
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which are enumerated in the bill. This is a reasonable way to
allow hospitals to use some of their other buildings for
overflow without jeopardizing patient safety.

Assembly Republican Committee Vote
Health -- 5/9/89
(11-3) Ayes: All Republicans except
Abs.: Felando, Hill, Statham
Ways & Means -- 6/20/89
(13-6) Ayes: Baker, D. Brown, Hill, Jones, Mojonnier,
' Wright
Noes: Felando
Abs.: Nolan, Seastrand
Consultant: Jan Dell

FILE NUMBER 111 FILE NUMBER 111
AB 1721 (Friedman) -- INSURANCE DISCRIMINATION
Version: Original Lead: Pat Nolan
Recommendation: Oppose Vote: Majority
Summary: Prohibits life or disability underwriters from

discriminating against applicants, as to eligibility or rates,
based on sexual orientation. Fiscal effect: No appropriation

Supported by: LIFE AIDS Lobby; National Gay Rights Advocates:
California Medical Association. OQOpposed by: Committee on Moral
Concerns. Governor's position: Not known

Comments: Redefining by statute degrees of risk undermines the
basic function of insurance. No category of personal behavior
which influences life expectancy or health should be precluded
"from an insurer's actuarial calculations.

Assembly Republican Committee vote
F&I -- 5/9/89
(11-5) Noes: Bader, Brown, Lancaster, Lewis, Wright
Abs.: Nolan, Seastrand, Statham
Ways & Means -- 6/20/89
(14-9) Noes: All Republicans
Consultant: Peter Conlin

FILE NUMBER 112 FILE NUMBER 112
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—An act to add Section 1368.5 to the Health
Insurance Code, relating to health

Bill read third time, and passed by the following vote:

Lol AYES—43
Arcias S 7 Cortese | Hayden
Bane . ° ""Costa e .- H“m
Bates % Eastin .. - . Isenberg’

.. Bronzan = - °  Elder '. h..h?m

* Burten: - = .Epple )
Calderon . . ‘:' : ., xmm_
Campbell . Filante - -  Klehs
Lrute gen . )
Condit ~  Harmis Moocre
‘Connelly - Hauser ' Murray
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DLW:nf 8/30/90 Senate Floor Ana;ysee,
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AMENDED IN SENATE JULY 20, 1989
AMENDED IN ASSEMBLY JUNE 26, 1989
AMENDED IN ASSEMBLY MAY 11, 1989

CALIFORNIA LEGISLATURE—1989-90 REGULAR SESSION

ASSEMBLY BILL No. 1721

Introduced by Assembly Members Friedman, Bates,
Burton, Murray, Roos, Speier, Tucker, and Vasconcellos
(Coauthors: Senators Marks, Roberti, and Rosenthal)

March 9, 1989

An act to add Section 1365.5 to the Health and Safety Code,
and to amend Section 10140 of the Insurance Code, relating
to health coverage.

LEGISLATIVE COUNSEL'S DIGEST

AB 1721, as amended, Friedman. Insurance
discrimination: sexual orientation.

Existing law prohibits life and disability insurers from
discriminating in eligibility or rates for insurance on the basis
of race, color, religion, ancestry, or national origin. Existing
law prohibits health care service plans from canceling
coverage except for specified reasons.

This bill would prohibit life and disability insurers and
health care service plans from discriminating, as to eligibility
or rates, on the basis of sexual orientation. The bill would
prohibit these insurers and plans from considering sexual
orientation in their underwriting criteria or utilizing marital
status, living arrangements, occupation, gender, beneficiary
designation, or zip codes or other territorial classifications to
establish sexual orientation or to determine whether to
require a test for human immunodeficiency virus or
. antibodies thereto. However, the bill would not limit (1)
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existing authority of insurers and health care service plans to
require these tests or (2) existing authority of the Insurance -
Commissioner to adopt speeiie and  enforce
antxdlscrumnanon regulations end to enferee these
on Deeember 3% 1989. The bill would
authorize district attorneys or city attorneys, as specified, to
recover civil penalties from $1,000 to $5,000 for each violation.
Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 1365.5 is added to the Health
and Safety Code, to read:

1365.5. (a) No health care service plan shall fail or
refuse to accept an application for coverage or to provide
coverage to an applicant, or issue or cancel a subscription
or enrollment in the plan under conditions less favorable
to the subscriber or enrollee than in other comparable
.cases, except for reasons applicable alike to- persons of
every race, color, religion, national origin, ancestry, or
10 sexual orientation. Race, color, religion, national origin,
11 ancestry, or sexual orientation shall not, of itself,
12 constitute a condition or risk for which a higher rate,
13 premium, or charge may be required of the subscriber for
14 that coverage.

15 (b) Itshall be deemed a violation of subdivision (a) for
16 any health care service plan to consider sexual
17 orientation in its underwriting criteria or to utilize
18 marital status, living arrangements, occupation, gender,
19 beneficiary designation, zip codes or other territorial
20 classification, or any combination thereof for the purpose
21 of establishing sexual orientation or determining whether
22 to require a test for the presence of the human
23 immunodeficiency virus or antibodies to that virus

24 where that testing is otherwise permitted by law.
25 Nothing in this section shall be construed to alter, expand,
26 or limit in any manner the existing law respecting
27 authority of health care service plans to conduct tests for
28 the presence of human immunodeficiency virus or

9 80
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evidence thereof.

(c) Any health care service plan that knowingly
violates this section shall for each violation be assessed a
civil penalty in an amount not less than one thousand
dollars ($1,000)-and not more than five thousand dollars
($5,000) plus court costs, as determined by the court. The
penalty may be recovered by, and shall be paid to, the
district attorney of any county, or the city attorney of any
city, in which a violation occurs. The district attorney and
city attorney shall have concurrent jurisdiction to enforce
this provision with respect to violations occurring within
a city.

(d) This section shall not be construed to limit the
authority of the commissioner to adopt or enforce
regulations prohibiting discrimination because of sex,
marital status, or sexual orientation.

SEC. 2. Section 10140 of the Insurance Code is
amended to read:

10140. (a) No admitted insurer, licensed to issue life
or disability insurance. shall fail or refuse to accept an
application for that insurance, to issue that insurance to
an applicant therefor, or issue or cancel that insurance,
under conditions less favorable to the insured than in
other comparable cases, except for reasons applicable
alike to persons of every race, color, religion, national
origin, ancestry, or sexual orientation. Race, color,
religion, national origin, ancestry, or sexual orientation
shall not, of itself, constitute a condition or risk for which
a higher rate, premium, or charge may be required of the
insured for that insurance. .

(b) Itshall be deemed a violation of subdivision (a) for
any insurer to consider sexual orientation in its
underwriting criteria or to utilize marital status, living
arrangements, occupation, gender, beneficiary
designation, zip codes or other territorial classification, or
any combination thereof for the purpose of establishing
sexual orientation or determining whether to require a
test for the presence of the human immunodeficiency
virus or antibodies to that virus, where that testing is
othierwise permitted by law. Nothing in this section shall
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be construed to alter, expand, or limit in any manner the
existing law respecting the authority of insurers to
conduct tests for the presence of human
immunodeficiency virus or evidence thereof.

(c) Any insurer that knowingly violates this section
shall for each violation be assessed a civil penalty in an
amount not less than one thousand dollars ($1,000) and
not more than five thousand dollars ($5,000) plus court
costs, as determined by the court. The penalty may be
recovered by, and shall be paid to, the district attorney of
any county, or the city attorney of any city, in which a
violation occurs. The district attorney and city attorney
shall have concurrent jurisdiction to enforce this
provision with respect to violations occurring within a
city.

(d) This section shall not be construed to limit the
authority of the commissioner to adopt regulations
prohibiting discrimination because of sex, marital status,
or sexual orientation or to enforce these i
existing en Deeember 31; 1989 regulations, whether
adopted before or on or after January 1, 1990.
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SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE ASSEMBLY BILL NO. 1721
SENATOR ALAN ROBBINS, CHAIRMAN

ASSEMBLY BILL NO. 1721 (Friedman, et. al.) As Amended July zoé
Health & Safety Code
Irsurance Code _ k

Scurce: National Gay Rights Advocates
Prior Legislation: None Known
Suppert: LIFE AIDS Lobby
AIDS Project Los Angeles
California Medical Association
National Association of Social Workers
California Nurses Association
American Civil Liberties Union
California National Organization for Women
Cppositicn: Committee on Mcral Concerns
Interest: Cepartment of Insurance
Association of California Life Insurance Companies

SUBJECT

Prohibition of 1ife arnd disability insurers and health care service plans
from discriminating in eligibility, rates, underwriting, or use of spec1f1c
factors on the basis of sexual or1entat1on

DIGEST

Description: This bill prohibits every 1ife and disability insurer and
heaTth czre service plan when considering an app11cant for coverage, or
issuing, or canceling coverage from engaging in the use of sexual
orientation on a discriminatory basis by applying standards of eligibility,
rates, underwriting criteria, or utilizing the following factors.

The factors of martial status, 1iving arrangements, occupation, gender,
designation of the beneficiary, or zip code or other territorial
classifications cannot be used to establish sexual orientation or to
determine whether an EIV or antibodies test can be required. However,
existing statutory authority for insurers to conduct specific HIV tests for
1ife insurance applicants and for health care service plans to conduct
tests for the presence or evidence of HIV or for the Insurance Commissioner
to adcpt and enforce new or existing antidiscrimination regulations remain
unimpaired.

No health care service plan shall use race, color, religion, national
origin, ancestry, or sexual orientation as a separate condition of risk for
the purposes of establishing rates, just as 1ife and disability insurers
are currently prohibited from such actions.

Any life or d1sab111ty insurer or health care service plan which knowingly
violates this prohibition is subject to a civil penalty for each violation
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of not less than $1000 or more than $5CG0, plus court determined costs.
Jurisdiction to enforce the prohibition is concurrent with local district
and city attorneys for violations occurring within a city with the
penalties paid to the local jurisdiction.

2] Background: Current law prchibits a life or disability insurer from
discriminating in elicibility or rates on the basis of race, color,
religion, ancestry, -or national origin.

There is no existing law which prohibits a 1ife or disability insurer from
discriminating on the basis of sexual orientation, although the Department
of Insurance has adopted regulations which subject insurers to prospective
cease and desist orders or injunction for violation of the Unfair Claims
Practices Act based upon numerous grounds, including sex, martial status,
or sexual orientation.

There is no existing law in the Knox-Keene Health Care Service Plan Act of
1975 which establishes any prchibitions for health care service plans to
discriminate.

FISCAL EFFECT Fiscal Committee: Yes

STAFF_COMMENTS

- The author, sponsor, and proponents contend that sexual orientation has no
basis as a discriminating factor in the issuance of disability coverage.
Further, the AIDS epidemic has seen a proliferation of applicant denial for
© 1ife and disability coverage and cancellation of that coverage by insurers
and health plans without valid reascns. This bill is intended to enhance
consumer protecticns and to permit the regulator and law enforcement to act
with sufficient statutory authority.

The opponent states: 1) "Private sex acts should not translate into
favorable putlic policy.®; 2) "... 'sexual orientation' equal high risk
... as long as insurance compan1es are allowed to assess risk in any form,
they must be permitted to consider sexual orientation.”,

SAL BIANCO ’ ASSEMBLY BILL NO. 1721
sonsultant

8/23/89

X



SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE ASSEMBLY BILL NO. 1721
SENATOR ALAN ROBBINS, CHAIRMAN

" ASSEMBLY BILL NO. 1721 (Friedman, et. al.) As Amended Jure 26, 1989
Health & Safety Code
Insurance Code

Source: National Gay Rights Advocates
Prior Legislation: None Known
Suppert: LIFE AIDS Lobby
AIDS Project Los Angeles
California Medical Association
National Associaticn of Social Workers
California Nurses Association
American Civil Liberties Union
Oppecsition: None Known
Interest: Department of Insurance
Association of California Life Insurance Companies

SUBJECT

Prohibitiion of 1ife and disability insurers and health care service plans
from discriminating in eligibility, rates, underwriting, or use of specific
factors on the basis of sexual orientation.

DIGEST

1] Description: This bill prohibits every 1ife and disability insurer and
health care service plan when considering an applicant for coverage, or
issuing, or canceling coverage from engaging in the use of sexual
orientation on a discriminatory basis by applying standards of eligibility,
rates, underwriting criteria, or utilizing the following factors.

The factors of martial status, 1iving arrangements, occupation, gender,
designation of the beneficiary, or zip code or other territorial
classifications cannot be used to establish sexual orientation or to
determine whether an HIV or antibodies test can be required. However,
existing statutory authority for insurers to conduct specific HIV tests for
1ife insurance applicants and for the Insurance Commissioner to adopt and
enforce antidiscrimination regulations remain unimpaired.

No health care service plan shall use race, color, religion, national
origin, ancestry, or sexual orientation as a separate condition of risk for
the purposes of establishing rates, just as life and disability insurers
are currently prohibited from such actions.

Any 1ife or disability insurer or health care service plan which knowingly
violates this prohibition is subject to a civil penalty for each violation
of not less than $1000 or more than $5CC0, plus court determined costs.
Jurisdiction to enforce the prohibition is concurrent with local district
and city attorneys with the penalties paid to the local jurisdiction.
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2] Background: Current law prohibits a 1ife or disability insurer from
discriminating in eligibility or rates on the basis of race, color,
religion, ancestry, or national origin.

There is no existing law which prohibits a 1ife or disability insurer from
discriminating on the basis c¢f sexual orientation, although the Cepartment
of Insurance has adopted regulations which subject insurers to prospective
cease and desist orders or injunction for violation of the Unfair Claims
Practices Act based upon numerous grounds, including sex, martial status,
cr sexual orientation.

There is no existing law in the Knox-Keene Heaith Care Service Plan Act of

1975 which establishes any prohibitions for health care service plans to
discriminate.

FISCAL EFFECT Fiscal Committee: Yes

STAFF_COMMENTS

The author, sponsor, and proponents contend that sexual orientation has no
basis as a discriminating factor in the issuance of disability coverage.
Further, the AIDS epidemic has seen a proliferation of applicant denial for
life and disability coverage and cancellation of that coverage by insuers
and health plans without vaiid reasons. This bill is intended to enhance
consumer protections and to permit the regulator and law enforcement to act
with sufficient statutory authority.

SAL BIANCO ‘ ASSEMBLY BILL NO. 1721
Consultant

07/19/89
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COMMENTS

1)

2)

3)

Jiane Griffiths

According to the author, many insurers currently assume that single males
have a higher risk of contracting AIDS if they reside in certain zip
codes, work in certain occupations, maintain certain lifestyles or name
male roommates as life insurance beneficiaries. Insurers reportedly
target these individuals and deny coverage or charge exorbitant premiums.
The author believes these discriminatory underwriting policies should be
prohibited. .

As currently drafted, the bill would permit the district attorney or city
attorney to go to court to seek a civil penalty of $1,000 to $5,000 for
each knowing violation, plus court costs. These prosecutors would have
concurrent jurisdiction to enforce the bill's provisions.

The Department of Insurance has, for about 10 years, had a regulation
prohibiting discrimination based on sex, marital status or sexual
orientation. The department and the author indicate that the existing
remedy for violation of the regulation, which was promulgated pursuant to
the Unfair Practices Act, is prospective only. The department may seek a
cease and desist order or an injunction, but no sanctions for past conduct
are authorized. This bill would authorize imposition of such sanctions.

445-7440 Page 2
6/28/89:ashwi



AMENDED IN SENATE JUNE 25, 1990
AMENDED IN SENATE JULY 20, 1989
AMENDED IN ASSEMBLY JUNE 26, 1989
AMENDED IN ASSEMBLY MAY 11, 1989

CALIFORNIA LEGISLATURE—1989-90 REGULAR SESSION

ASSEMBLY BILL No. 1721

Introduced by Assembly Members Friedman, Bates,
Burton, Murray, Roos, Speier, Tucker, and Vasconcellos
(Coauthors: Senators Marks, Roberti, and Rosenthal)

March 9, 1989

An act to add Section 1365.5 to the Health and Safety Code,
and to amend Section 10140 of, and to add Section 11512.193
to, the Insurance Code, relating to health coverage. - -

LEGISLATIVE COUNSEL'S DIGEST

AB 1721, as amended, . Friedman. Insurance
discrimination: sexual orientation.

(1) Existing law prohibits life and émebﬂ*by insurers from

in eligibility or rates for insuranee on the basis
of raee; color; religion; aneestry; or national origin: Exsting
law pfelmb-rtﬂ health care service plans from canceling
coverage except for specified reasons.

This bill would prohibit health care service plans from
refusing to enter into, canceling, or declining to renew or
reinstate a contract because of race, color, national origin,
ancestry, religion, sex, marital status, sexual orientation, or
age. It would also prohibit modification of the terms of the
contract, including terms relating to price, for those reasons,
except that premium, price, or charge differentials based on
sex or age would be permitted if based upon specified data.

34
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(2) Existing law prohibits life and disability insurers from
discriminating in eligibility or rates for insurance on the basis
of race, color, religion, ancestry, or national origin.

This bill would prohibit life and disability insurers and

health eare serviee plens from discriminating, as to eligibility
or rates, on the basis of sexual orientation. The bill would
prohibit these insurers and plens from considering sexual
orientation in their underwriting criteria or utilizing marital
status, living arrangements, occupation, gender, beneficiary
designation, or zip codes or other territorial classifications to
establish sexual orientation or to determine whether to
require a test for human immunodeficiency virus or
antibodies thereto. However, the bill would not limit {33
existing authority of insurers and kealth eare serviee plans to
require these tests or {2} existing authority of the Insurance
Commissioner to adopt and enforce antidiscrimination
regulations. The bill would authorize district attorneys or city
attorneys, as specified, to recover civil penalties from $1,000
to $5,000 for each violation. .
- (3) This bill would also prohibit nonprofit hospital services
plans from refusing to cover, or refusing to continue to cover,
or limiting the amount, extent, or kind of coverage available
to an individual, or charging a different rate for the same
coverage because of race, color, religion, national origin,
ancestry, or sexual orientation.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 1365.5 is added to the Health
and Safety Code, to read:

1365-5: <o) Ne heealth eare service plan shall fail or
refuse te aceept an epplication for eeverage or to previde
eoverage to an applicant; er issue or eaneel a subseription
er enrelment in the plan under eonditions less favorable
te the subseriber or enrellee than in other comparable
eases; exeept for reasens applicable alike to persens of
every raee; eeler; religion; national erigin; aneestry; or
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premium; or charge meay be required of the subseriber for
thet eeverage:

.1(?)-&5.5 (a) No health care service plan or specialized
health care service plan shall refuse to enter into any
contract or shall cancel or decline to renew or reinstate
any contract because of the race, color, national origin,
ancestry, religion, sex, marital status, sexual orientation,
or age of any contracting party, prospective contracting
party, or person reasonably expected to benefit from that
contract as a subscriber, enrollee, member, or otherwise.

(b) The terms of any contract shall not be modified,
and the benefits or coverage of any contract shall not be
subject to any limitations, exceptions, exclusions,
reductions, copayments, coinsurance, deductibles,
reservations, or premium, price, or charge differentials,
or other modifications because of the race, color, national
origin, ancestry, religion, sex, marital status, sexual
orientation, or age of any contracting party, potential
contracting party, or person reasonaably expected to

_ benefit from that contract as a subscriber, enrollee,

member, or otherwise; except that premium, price, or
charge differentials because of the sex or age of any
individual when based on objective, valid, and up-to-date
statistical and actuarial data are not prohibited.

(c) Itshall be deemed a violation of subdivision (a) for
any health care service plan to eensider sexual
erientetion in its underwriting eriteria or to utilize
marital status, living arrangements, occupation, gender,
beneficiary demgnahon zip codes or other territorial
classification, or any combination thereof for the purpose
of estabhshmg sexual orientation er deterrnining whether
te require & test for the presenee eof the human
immunedeficieney virus or antibodies to that virus where
that testHng is otherwise permitted by law-. Nothing in
this section shall be construed to alter ; expand; or limnit
in any manner the existing law fes-peean-g autherity of
health eare serviee plans te eenduet tests for prohibiting

95 110
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health care service plans from conducting tests for the
presence of human immunodeficiency virus or evidence
thereof.

{e) Any health eare serviee plan that lmewingly
vielates this seetion shall for cach violation be assessed a
eivil penslty in an emeount net less then ene thousend
dollars {81;000) and net mere than five thousand dellars
+65;000) plus eourt eosts; as determined by the eeurt: The
pensalty may be recevered by; and shall be peaid to; the
dtea&eta&emeyef&nyeeenﬁhertheet&a&emeyefeﬁy
eity; in whieh a violation eeeurs: The distriet attorney and
eity atterney shall have eeneurrent jurisdietion to enforee
@ eiby- '

(d) This section shall not be construed to limit the
authority of the commissioner to adopt or enforce
regulations prohibiting discrimination because of sex,
marital status, or sexual orientation.

SEC. 2. Section 10140 of the.Insurance Code is
amended to read:

10140. (a) No admitted insurer, licensed to issue life
or disability insurance, shall fail or refuse to accept an
application for that insurance, to issue that insurance to
an applicant therefor, or issue or cancel that insurance,
under conditions less favorable to the insured than in
other comparable cases, except for reasons applicable
alike to persons of every race, color, religion, national
origin, ancestry, or sexual orientation. Race, color,
religion, national origin, ancestry, or sexual orientation
shall not, of itself, constitute a condition or risk for which
a higher rate, premium, or charge may be required of the
insured for that insurance.

(b) Itshall be deemed a violation of subdivision (a) for
any insurer to consider sexual orientation in its
underwriting criteria or to utilize marital status, living
arrangements, occupation, gender, beneficiary
designation, zip codes or other territorial classification
within this state, or any combination thereof for the
purpose of establishing sexual orientation or determining
whether to require a test for the presence of the human

95 120
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immunodeficiency virus or antibodies to that virus,
where that testing is otherwise permitted by law.
Nothing in this section shall be construed to alter, expand,
or limit in any manner the existing law respecting the
authority of insurers to conduct tests for the presence of
human immmunodeficiency virus or evidence thereof.
(¢) Any insurer that knowingly violates this section
shall for each violation be assessed a civil penalty in an
amount not less than one thousand dollars ($1,000) and
not more than five thousand dollars ($5,000) plus court
costs, as determined by the court. The penalty may be
recovered by, and shall be paid to, the district attorney of
any county, or the city attorney of any city, in which a

violation occurs. The district attorney and city attorney

shall have concurrent jurisdiction to enforce this
provision with respect to violations occurring within a
city.

(d) This section shall not be construed to limit the
authority of the commissioner to adopt regulations
prohibiting discrimination because of sex, marital status,

-or sexual orientation or to enforce these regulations,
- whether adopted before or onor after January 1, $999

1991. .

SEC. 3. Section 11512.193 is added to the Insurance
Code, to read:

11512.193. (a) No nonprofit hospital service plan
issuing, providing, or administering an individual or
group nonprofit hospital service plan contract entered
into, issued, or amended on or after January 1, 1991, shall
refuse to cover, or refuse to continue to cover, or limit the
amount, extent, or kind of coverage available to an
individual, or charge a different rate for the same
coverage because of race, color, religion, national origin,
ancestry, or sexual orientation.

(b) This section does not limit the authority of the
commissioner to adopt regulations prohibiting
discrirnination because of sex, marital status, or sexual
orientation, or to enforce those regulations, whether
adopted before, on, or after January 1, 1991.

0
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AB 1721 - Insurance Discrimination
Senate Insurance
8/8/90

STATEMENT

* Because gay men have been the hardest hit by the AIDS
epidemic, some health insurers have endeavored to cut their
losses by categorically denying health coverage on the basis of

sexual orientation. SAE COST OF UMNSWMED + Mad

* One example was a company that refused to write health
policies for single men residing in San Francisco.

* Another longstanding case was the recently settled case
against Great Republic Insurance Co. Great Republic required its
agents to submit a supplemental questionnaire to single men with
no dependents working in jobs that require little physical
exertion, such as floral design or interior decorating.

* The settlement in Great Republic, which only applies to
Great Republic, prohibits discriminating on the basis of sexual
orientation and further precludes the yse of factors such as
living arrangements, benef;c;ary and ZIP code to establish sexual
orzentatlon

* The settlement is consistent with the provisions of AB
1721. My bill prohibits discrimination on the basis of sexual
orientation in the provision of health coverage by health care
service plans, life and disability insurers and non-profit
hospital service plans.

* The latest amendments removed the concerns of the
Department of Corporations, essentially by codifying the
department's regulations relative to discrimination and removing
duplicative penalty language. ‘

* The bill is supported by California Medical Assn.,
California Nurses Assn., LIFE AIDS Lobby, California Teachers
Assn., and California NOW.

TERRY: Moore's AB 2711, which is also up Wednesday, is being
amended to conform her Knox-Keene provisions to yours. Health
Insurance Assn. of America asked ICC if we would be willing to
remove penalty section for life and disability section; they did
not talk to anyone in our office. I told ICC to tell HIAA that
we would not be interested in such an amendment; there is no
blanket penalty section like Knox-Keene, and having penalties
specific to discrimination is appropriate in Insurance Code
because there are other specific penalty sections (i.e. code re
insurance supplements to Medicare).

39



N

tatement AB 1721

Since the rise of the AIDS, there has been a number of cases
in which insurance companies have denied coverage because of
the applicant's sexual orientation. The assumption of
course, is that because an applicant is gay, he must have
AIDS. Although the Department of Insurance has a regulation
that prohibits such discrimination, a statutory prohibition
is needed to enhance protection and penalties for such
unethical discrimination.

Any health care service plan that violates this section shall
be assessed a civil penalty in an amount not less than $1,000

and not more than $5,000.

AB 1721 prohibits health insurance discrimination on the
grounds of sexual orientation. This bill prohibits any

health care service plan from refusing to provide coverage to

an applicant, issue, or cancel a subscription on the grounds
of sexual orientation. Race, color, religion, national
origin, ancestry or sexual orientation should not constitute

‘a condition or risk for which a higher premium is' required.

One health insurance company distributed an "AIDS" profile
which required its agents to segregate applications from
those "single males without dependents that are .engaged in
occupations that don't require physical exertion." Another
company urged agents to scrutinize applicants who are
unmarried, who show evidence of a sexually promiscuous
lifestyle and who live in identifiable gay zip codes.

These blatant discriminatory underwriting policies must be
prohibited. Insurance is a necessity, and in light of the
AIDS epidemic, individuals more than ever need to be ,
guaranteed access to health insurance in an environment free
of discrimination. I ask for your aye vote.
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which are enumerated in the bill. This is a gea§onab1e way to
allow hospitals to use some of their other buildings for
overflow without jeopardizing patient safety.

Assembly Republican Committee Vote
Health -- 5/9/89
(11-3) Ayes: All Republicans except
Abs.: Felando, Hill, Statham
Ways & Means -- 6/20/89
(13-6) Ayes: Baker, D. Brown, Hill, Jones, Mojonnier,
Wright
Noes: Felando
Abs.: Nolan, Seastrand
Consultant: Jan Dell

FILE NUMBER 111 FILE NUMBER 111
AB 1721 (Friedman) -- INSURANCE DISCRIMINATION
Version: Original Lead: Pat Nolan .
Recommendation: Oppose Vote: Majority

Summary: Prohibits life or disability underwriters from
discriminating against applicants, as to eligibility or rates,
based on sexual orientation. Fiscal effect: No appropriation

Supported by: LIFE AIDS Lobby; National Gay Rights Advocates:
California Medical Association. Opposed by: Committee on Moral
Concerns. Governor's position: Not known

Comments: Redefining by statute degrees of risk undermines the
basic function of insurance. No category of personal behavior
which influences life expectancy or health should be precluded
from an insurer's actuarial calculations. :

Assembly Republican Committee vote
F&I -- 5/9/89
(11-5) Noes: Bader, Brown, Lancaster, Lewis, Wright
Abs.: Nolan, Seastrand, Statham '
Ways & Means -- 6/20/89
(14-9) Noes: All Republicans
Consultant: Peter Conlin

FILE NUMBER 112 ' FILE NUMBER 112
-85~
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upport AB 1721

American Civil Liberties Union

AIDS Project Los Angeles

California Nurses Association

California Teachers Association
California Medical Association

Lobby For Individual Freedom and Equality
National Association of Social Workers

PPQSE AB 1721

California Association Of Life Underwriters
Committee On Moral Concerns
Traditional Values Coalition

Neutral

Association of California Life Insurance Companies

Yo



tatement AB 1721

Since the rise of the AIDS epidemic, there has been a number
of cases in which insurance companies have denied coverage
because of the applicant's sexual orientation. The
assumption of course, is that because an applicant is gay, he
must have AIDS. While most major insurers have responsibly
followed the Department of Insurance regulations that
prohibit such discrimination, there have been a number of
cases in which an insurer has denied an application for no
reason other than sexual orientation. A statutory
prohibition will enhance protection and enhance the penalty
for such discriminatory practices.

AB 1721 prohibits health insurance discrimination on the
grounds of sexual orientation. This bill prohibits any
health care service plan from refusing to provide coverage to
an applicant, issue, or cancel a subscription on the grounds
of sexual orientation. Race, color, religion, national
origin, ancestry, or sexual orientation should not constitute
a condition or risk for which a higher premium, or charge may
be required of the subscriber for that coverage.

Any -health care service plan that violates this section shall
be assessed a civil penalty in an amount not less than $1,000
and not more than $5,000.

Because AIDS has been popularly associated with gay men, some
members of the insurance industry have responded to AIDS with
calls for anti-gay discrimination in issuing policies. One
health insurance company distributed an "AIDS profile" which
required its agents to segregate applications from those
"single males without dependents that are engaged in
occupations that do not require physical exertion." The
occupations named restaurant employees, antique dealers,
interior decorators, consultants, florists, and people in the
jewelry or fashion business. These were noted as .the
stereotypical professional interests of gay men. Another
company issued "underwriting guidelines for AIDS" urging
agents to scrutinize applicants who are unmarried, who name
as a life insurance beneficiary someone other than a spouse
or child, or who show evidence of a sexually promiscuous or
illicit lifestyle. 1Insurance companies have also used
information about living arrangements, residence, and zip
codes in an attempt to identify and then reject those
applicants thought to be gay or bisexual.

The essential question remains whether insurers should be
allowed to use the claim of economic necessity to exempt
themselves from the prohibitions imposed upon the rest of
society. The primary argument that insurers use to justify
such an exemption is that discrimination is needed in order
to make actuarially valid determinations.
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These blatant discriminatory underwriting policies must be
prohibited. Insurance is a necessity, and in light of the
AIDS epidemic, individuals more than ever need to be
guaranteed access to health insurance in an environment free
of discrimination. I ask for your aye vote.
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THIRD READING .

SENATE RULES COMMITTEE

Office of

Senate Floor Analyses

1100 J Street, Suite 120
© 445-6614

Author: ' Priedman (D), et al
Amended: '8/29/90 in Senate

Bill No. AB 1721

Vote Required: Majority

Committee Votes:

Dedden vl
Doolitrtle y
C. Green [V
oana
McCorquodale
Torres a4
Ini (YQ) v
Robbins [(Ch)

L&)

!!!!L:

" PLACED

ON FILE
PURSUANT
TO SENATE
RULE 28.8

Senate Floor Vote:

SUBJECT: Insurance discrimination:

SOURCE: National Gay Rights Advocates

Assembly Floor Vote: 43-32, pg. 3063, 6/29/89

e

sexual orientation

DIGEST: This bill would prohibit health care service plans, life and disability

insurers, and nonprofit hospital service plans from discriminating in eligibility,
* rates, underwriting, or use of specific factors.-on the basis of sexual orientation.

(See analysis below for specifics.)

§egate Floor Amendments of 8/29/ 90:

1. Clarify that health care service plans may not .Charge different premium rates to
individual en:ollees within the same group Bolely on the basis of the onrollee 8

sex.

.2. Make it a violation for any nonprofit health care service plan to 1) consider
sexual orientation in its underwriting criteria, or 2) use specific information
to infer sexual orientation or to require an AIDS test and clarifies that the
section is not intended to change an insurer's existing authority to conduct AIDS

Establishes a civil penalty for each violation of not less than $1,000

and not more than $5,000, plus coyrt costs.

tests.

Senate Floor Amendments of 8/28/90:

1. Strike a provision which allows health care service plans to charge different
prices based on sex if such prices reflect valid actuarial data. Current law

CONTINUED
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AB 1721
Page 2

allows health care service plans, by :sgulation. to make such price
differontialc, if they can be actuarially 'u;ported.

2. Establishes definitions of what would constitute a violation of the sexual
orientation discrimination b a nonprofit health care service plan and establishes
penalties for violations. The definitions and penalties are identical to those
established for indemnity pursuant to section two of the bill.

;gg;x_;;x Current law prohibits a life or disability insurer from discriminating in
eligibility or rates on the baais ‘of race, color, religion, ancestry, or national
origin.

There is no existing law which prohibits a life or disability insurer from:
discriminating on the basis of sexual orientation, although the Department of
Insurance has adopted regulations which subject insurers to prospective cease and
desist orders or injunction for violation of the Unfair Claims Practices Act based
upon numerous grounds, including sex, marital status, or sexual orientation.

There is no existing law in the Knox-Keene Health Care Service Plan Act of 1975 which
establishes any prohibitions for health care service plans to discriminate on the
basis of race, color, national origin, .ancestry, religion, sex, marital status,
sexual orientation or age. :

‘Specifics of the bill:

1) Prohibits health care service plans or specialized health care service plans from
- refusing to enter into, canceling, declining to renew, reinstating, or modifying -
the terms of contract because of race, color, national origin, ancestry,
religion, sex, marital status, sexual o:ientation, or age.

Premium, price, or charge differentials becauae or sex or age ia allowed if it is
based on sound actua:ial data.

2) Prohibits every life and disability insurer, when considering an applicant 26:
: coverage, or issuing, or canceling coverage, from engaging in the use of sexual
. orientntion on a discriminatory basis.

Authorizes civil penalties f:om $1,000 to §5,000, plus court costs for each
violation. .

~3) Prohibits health care service plans and life and disability insurers from
utilizing marital status, living arrangements, occupation, gender, designation of
beneficiary, zip code, or other territorial classification to establish sexual
orientation. However, existing law allowing life and health insurers to conduct
specific human immunodeficiency virus and existing law prohibiting health care
service plans from conducting tests for the presenco or evidence of human
immunocdeficiency virus remain unimpaized.

4) Prohibits nonprofit hospital service plans from refusing to cover, refusing to

‘ continue to cover, or limit the amount and extent of coverage available to
individuals, or charging a different rate for the same coverage because of race,
color, religion, national origin, ancestry, or sexual orientation. Authorizes
civil penalties for each violation.

CONTINUED
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Page 3
§) Specifies that adding these proﬂibitions againat.discrnminatory practices shall
not be construed to emit the authority of the Insurance and Corporations

Commigsioners to adopt regulations prohibiting discrimination or enforce
regulations in effect prior to enactment of the bill.

PISCAL_EFFECT: Appropriation: No Fiscal Committee: Yes Local: No

5222233; (Vérifie& 8/23/90) (Unable to reverify at the time of this writing.)

‘National Gay Rights Advocates (source)

California Medical Association

American Civil Liberties Union

Life AIDS Lobby ' _

California Nurses Association

California National Organization for Woman, INC
Contra Costa County Trauma Relations Commission
National Association of Social Workers '
California Teachers Association

OPPOSITION: (Verified 8/23/90) (Unable to reverify at the time of this writing.)
Committee ohAHotal thcerna

ARGUMENTS IN SUPPORT: According to the SQnaEe Insurance, Claims and Corporations
Committee analysis, the author, sponsor, and proponents contend that sexual
orientation has no basis as a discriminating factor in the issuance of disability
coverage. Further, the AIDS epidemic has seen a proliferation of applicant denial
for life and disability coverage and cancellation of that coverage by insurers and
health plans without valid reasons. This bill is intended to enhance consumer
protections and to permit the regulator and law enforcement to act with sufficient

‘etatutory authority.

ARGUMENTS IN OPPOSITION: According to the Senate Insurance, Claims and Corporations
Committee analysis, the opponent states: 1) "Private sex acts should not translate
into favorable public policy."; 2) "...'sexual orientation' equal high risk... as
long as insurance companies are allowed to assess risk in any form, they must be
permitted to consider sexual orientation.”

Yl
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THIRD READING

Biill No. AB 1721
SENATE RULES COMMITTEE :
. Office of . Author: Friedman (D), et al
Senate Floor Analyses Amended: 8/15/90 in Sanate
1100 J Street, Suite 120 .
445-6614 Vote Required: Majority.

Commitiee Votes: - Senate Floor Vote:

X
2

a—iall - IEE
Davis

edgeh

lolisils PLACEC

YT ON FILE

mmis_é PURSUAN™

Torros

Viatleea (VC) TO SENATE
i . P RULE 28.8

Assembly Floor Vote: 43-32, Pg. 3063, 6/29/89

SUBJECT: Insurance discrimination: sexual orientation

' SQURCE: National Gay Rights Advocates
) —

DIGEST: This bill would prohibit health care service plans, life and disability
insurers, and nonprofit hospital service plans from discriminating in eligibility,

rates, underwriting, or use of specific factors on the basis of sexual orientation.
(See analysis below for specifics.)

~ ANALYSIS: Current law prohibits a life or disability insurer from discriminating in

eligibility or rates on the basis of race, color, religion, ancestry, or.national
. origin.

There is no existing law which prohibits a life or disability insurer from
discriminating on the basis of sexual orientation, although the Department of
" Insurance has adopted regulations which subject insurers to prospective cease and
desist orders or injunction for violation of the Unfair Claims Practices Act based
upon numerous grounds, including sex, marital status, or sexual.orientation.

" There is no existing law in the Knox-Keene Health Care Service Plan Act of 1975 which

establishes any prohibitions for health care service plans to discriminate on the

basis of race, color, national origin, ancestry, religion, sex, marital statusa,
sexual orientation or age. _ ‘

CONTINUED
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Specifics of the bills

1) Prohibits health care service plans or specialized health care service plans from
refusing to enter into, canceling, declining to remew, reinstating, or modifying
the terms of contract because of race, color, national origin, ancestry,

~religion, sex, marital status, sexual orientation, or age.
Premium, price, or charge differentials because or sex or age ie allowed .if it is
. based on sound actuarial data.

2) Prohibits evgfy life and disability insurer, when considering an applicant for
coverage, or issuing, or canceling coverage, from engaging in the use of sexual
orientation on a discriminatory basis.

Authorizes civil penalties from $1,000 to $5,000, plus court costs for each
violation. ’

3) Prohibits health care service plans and life and disability insurerse from :
utilizing marital status, living arrangements, occupation, gender, deslignation of -
beneficiary, zip code, or other territorial classification to establish sexual
orientation. However, existing law allowing life and health insurers to conduct
specific human immunodeficiency virues and existing law prohibiting health care
service plans from conducting tests for the presence or evidence of human
immunodeficiency virus remain unimpaired.

4) Prohibits nonprofit hospital service plans from refusing to cover, refusing to
continue to cover, or limit the amount and extent of coverage available to
individuals, or charging a different rate for the same coverage because of race,
color, religion, national origin, ancestry, or sexual orientation.

S) Specifies that adding these prohibitions against discriminatory practices shall
not be construed to emit the authority of the Insurance and Corporations
Commissioners to adopt regulations prohibiting discrimination or enforce
ragulations in effect prior to enactment of the bill.

FISCAL EFFECT: Appropriation: No Fiscal Committee: Yes Local: No

SUPPORT: (Verified 8/23/90)

National Gay Rights Advocates (source)

California Medical Association

American Civil Liberties Union

Life AIDS Lobby

California Nurses Association

California National Organization for Woman, INC

Contra Costa County Trauma Relations Commission

National Aassociation of Social Workers

California Teachers Asaociation

QPPOSITION: (Verified 8/23/90)

Committee on Moral Concerns

CONTINUED
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ARQUMENTS IN SUPPORT: According to the Senate Insurance, Claims and Corporations
Committee analysis, the author, sponsor, and proponents contend that sexual
orientation has no basis as a discriminating factor in the issuance of disability '
coverage. Purther, the AIDS epidemic has seen a proliferation of applicant denial
for life and disability coverage and cancellation of that coverage by insurera and
health plans without valid reasons. This bill is intended to enhance consumer

protections and to permit the regulator and law enforcement to act with sufficient
statutory authority.

0! SITION: According to the Senate Insurance, Claims and Corporations
Committee analysis, the opponent states: 1) "Private sex acts should not translate
into favorable public policy."; 2) "...'sexual orientation' equal high risk... as
long as insurance companies are allowed tc anssess risk in any form, they must be
permitted to consider sexual orientation.”.

L&JﬂﬁﬂdLJﬂ&QB.!QZ!*

ASSEMELY BILL NO. I?®1 FN&&HIR%—A&::MBG&&S&&EMl&BJtoﬁmlhnhh
nndsdbqikddlndto-nnnd&uumnHNdoofun!nnuuuzChdmrehﬂns to hesith
coverage. '

Bill read third time, and passed by the followmg vote:

AYES—a3 .
Arclas Cortese - Hayden O'Connell
gfw . gpaa -'*'g:§m= Polanco 1

tes . - . astin. . berg - ;. Roog -3¢
Bronzan Elder . - . Johnston*: .%. Royhﬂ-A.’ud
Burton .+ Epple. LonwKae - 0t i, Shee :
Calderon * . ! Farr.ov s Killsa™o o 7 7 Speler
Campbell -~ - Filante ~ ° ~~  Klehs anner .
Chacon Friedman . Lempert Vasconcellos
Clate Hannigan « Margolin - Wntew.ﬂn
Condit Harris “.Moore . - . MrS§
Connelly Hauser * ‘ Murray o L

o noes-n Do
Alle Fl " .. Kell Nolan »
Bador Fe La Faliette Pringle
Baker - Frizzelle - gg:;;fhnh
Bentley R (frmsen - Laslie d,
Br Harwgy =~ © =~ " Léwih Statham
- WA - R
i E::rn : ) . Wright
‘ergusan . Managey . Wymsn .

Bill ordered transmitted to the Senate.

DLWinf 8/23/90 Senate Floor Analyses
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SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE ASS8EMBLY BILL NO. 1721

SENATOR ALAN ROBBINS, CHAIRMAN

ASSEMBLY BILL NO. 1721 (Friedman, et. al.) As Amended June 25, 1990
. Health and Safety Code
Insurance Code

Source: National Gay Rights Advocates
Related Legislation: AB 2711 (Moore) of 1990
Support: California Medical Association

American Civil Liberties Union

Life AIDS Lobby

California Nurses Association

California National Organization for Woman, INC
Opposition: Committee on Moral Concerns
Interest: Department of Corporations

Department of Insurance

SUBJECT

Prohibits health care service plans, life and disability insurers, and
nonprofit hospital service plans from discriminating in eligibility,
rates, underwriting, or use of specific factors on the basis of sexual
orientation.

DIGEST

1] Description: This bill:

1) Prohibits health care service plans or specialized health care
service plans from refusing to enter into, canceling, declining to
renew, reinstating, or modifying the terms of contract because of race,
color, national origin, ancestry, religion, sex, marital status, sexual
orientation, or age.

Premium, price, or charge differentials because or sex or age is
allowed if it is based on sound actuarial data.

2) Prohibits every life and disability insurer, when considering an
applicant for coverage, or issuing, or canceling coverage, from
engaging in the use of sexual orientation on a discriminatory basis.

Authorizes district attorneys or city attorneys to recover civil
penalties from $1,000 to $5,000 for each violation. '
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Senate Insurance, Claims and cOrporatlons
Assembly Bill No.1721
Dage 2

3) Prohibits health care service plans and life and disability
insurers from utilizing marital status, living arrangements,
occupation, gender, designation of beneficiary, zip code, or other
territorial classification to establish sexual orientation. However,
existing law allowing life and health insurers to conduct specific
human immunodeficiency virus and existing law prohibiting health care
service plans from conducting tests for the presence or evidence of
human immunodeficiency virus remain unimpaired.

4) Prohibits nonprofit hospital service plans from refusing to cover,
refusing to continue to cover, or limit the amount and extent of
coverage available to individuals, or charging a different rate for the
same coverage because of race, color, religion, national origin,
ancestry, or sexual orientation.

S) Specifies that adding these prohibitions against discriminatory
practices shall not be construed to emit the authority of the Insurance
and Corporations Commissioners to adopt regulations prohibiting
discriminaticn or enforce regulations in. effect prior to enactment of
the bill.

2] Background: Current law prohibits a life or disability insurer
_from discriminating in eligibility or rates on the b351s of race,
color, rellglon, ancestry; or national origin. . .

There is no existing law which prohibits a life or disability insurer
from discriminating on the basis of sexual orientation, although the
Department of Insurance has adopted regulations which subject insurers
to prospective cease and desist orders or injunction for violation of
the Unfair Claims Practices Act based upon numerous grounds, including
sex, marital status, or sexual orientation.

There is no existing law in the Xnox-Keene Health Care Service Plan Act
cf 1975 which establishes any prohibitions for health care service
plans to discriminate on the basis of race, color, national origin,
ancestry, religion, sex, marital status, sexual orientation or age.

FISCAL EFFECT Fiscal Committee: No

STAFF COMMENTS

The author, sponsor, and proporents contend that sexual orientation has
no basis as a discriminating factor in the issuance of disability
.coverage. Further, the AIDS epidemic has seen a proliferation of
applicant denial for life and disability coverage and cancellation of
that coverage by insurers and health plans without valid reasons. This
bill is intended to enhance consumer protections and to permit the
regulator and law enforcement to act with sufficient statutory
authority.
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Senate Insurance, Claims and Corporations
Assembly Bill No.1721
Page 3

The opponent states: 1) "Private sex acts should not translate into
favorable public policy."; 2) "...'sexual orientation' equal high
risk... as long as insurance companies are allowed to assess risk in
any form, they must be permitted to consider sexual orientation.".

AB 2711 (Moore) of 1990, sponsored by the California Senior ’
Legislature, prohibits health care service plans, life and disability
insurers, and nonprofit hospital plans from discriminating solely on
basis of age. i

SAL BIANCO ASSEMBLY BILL NO. 1721
Consultant

TIP PHABMIXAY
Senate Fellow

08/08/90
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AMENDED IN SENATE AUGUST 15, 1990 \Aj
AMENDED IN SENATE JUNE 25, 1990
AMENDED IN SENATE JULY 20, 1989

AMENDED IN ASSEMBLY JUNE 26, 1989

AMENDED IN ASSEMBLY MAY 11, 1989

CALIFORNIA LEGISLATURE—1989-90 REGULAR SESSION

ASSEMBLY BILL No. 1721

Introduced by Assembly Members Friedman, Bates,
Burton, Murray, Roos, Speier, Tucker, and Vasconcellos
(Coauthors: Senators Marks, Roberti, and Rosenthal)

* March 9, 1989

An act to add Section 1365.5 to the Health and Safety Code,
and to amend Section 10140 of, and to add Section 11512.193
to, the Insurance Code, relating to health coverage.

LEGISLATIVE COUNSEL'S DICEST _

AB 1721, as amended, Friedman. Insurance
discrimination: sexual orientation.

(1) Existing law prohibits health care service plans from
canceling coverage except for specified reasons.

This bill would prohibit health care service plans from
refusing to enter into, canceling, or declining to renew or
reinstate a contract because of race, color, national origin,
ancestry, religion, sex, marital status, sexual orientation, or
age. It would also prohibit modification of the terms of the
contract, including terms relating to price, for those reasons,
except that premium, price, or charge differentials based on
sex or age would be permitted if based upon specified data.

(2) Existing law prohibits life and disability insurers from
discriminating in eligibility or rates for insurance on the basis

Y
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of race, color, religion, ancestry, or national origin.

This bill would prohibit life and disability insurers fror
discriminating, as to eligibility or rates, on the basis of sexu:
orientation. The bill would prohibit these insurers fror
considering sexual orientation in their underwriting criteri
or utilizing marital status, living arrangements, occupatior
gender, beneficiary designation, or zip codes or othe
territorial classifications to establish sexual orientation or t.
determine whether to require a test for huma:
immunodeficiency virus or antibodies thereto. However, th.
bill would not limit existing authority of insurers to requir:
these tests or existing authority of the Insuranc
Commissioner to adopt and enforce antidiscriminatior
regulations. The bill would authorize distriet attorreys or eis
atterneys; as speeified; to reeover civil penalties from $1,00(
to $5,000 for each violation.

(3) This bill would also prohibit nonprofit hospital service:
plans from refusing to cover, or refusing to continue to cover.
or limiting the amount, extent, or kind of coverage available
to an individual, or charging a different rate for the same
coverage because of race, color, religion, national origin.
ancestry, or sexual orientation.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. Section 1365.5 is added to the Health
and Safety Code, to read:

1365.5. (a) No health care service plan or specialized
health care service plan shall refuse to enter into any
contract or shall cancel or decline to renew or reinstate
any contract because of the race, color, national origin,
ancestry, religion, sex, marital status, sexual orientation,
or age of any contracting party, prospective contracting
party, or person reasonably expected to benefit from that
contract as a subscriber, enrollee, member, or otherwise.

(b) The terms of any contract shall not be modified,
and the benefits or coverage of any contract shall not be
subject to any limitations, exceptions, exclusions,
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reductions, copayments, coinsurance, deductibles,
reservations, or premium, price, or charge differentials,
or other modifications because of the race, color, national
origin, ancestry, religion, sex, marital status, sexual
orientation, or age of any contracting party, potential
contracting party, or person reasonably expected to
benefit from that contract as a subscriber, enrollee,
member, or otherwise; except that premium, price, or
charge differentials because of the sex or age of any
individual when based on objective, valid, and up-to-date
statistical and actuarial data are not prohibited.

(c) Itshall be deemed a violation of subdivision (a) for
any health care service plan to utilize marital status,
living arrangements, occupation, gender, beneficiary
designation, zip codes or other territorial classification, or
any combination thereof for the purpose of establishing
sexual orientation . Nothing in this section shall be
construed to alter in any manner the existing law
prohibiting health care service plans from conducting
tests for the presence of human irnmunodeficiency virus
or evidence thereof.

(d) This section shall not be construed to limit the
authority of the commissioner to adopt or enforce
regulations prohibiting discrimination because of sex,
marital status, or sexual orientation.

SEC. 2. Section 10140 of the Insurance Code is
amended to read:

10140. (a) No admitted insurer, licensed to issue life
or disability insurance, shall fail or refuse to accept an
application for that insurance, to issue that insurance to
an applicant therefor, or issue or cancel that insurance,
under conditions less favorable to the insured than in
other comparable cases, except for reasons applicable
alike to persons of every race, color, religion, national
origin, ancestry, or sexual orientation. Race, color,
religion, national origin, ancestry, or sexual orientation
shall not, of itself, constitute a condition or risk for which
a higher rate, premium, or charge may be required of the
insured for that insurance.

(b) Itshall be deemed a violation of subdivision (a) for
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any insurer to consider sexual orientation in its
underwriting criteria or to utilize marital status, living
arrangements, occupation, gender, benef1c1ary
designation, zip codes or other territorial classification
within this state, or any combination thereof for the
purpose of establishing sexual orientation or determining
whether to require a test for the presence of the human
immunodeficiency virus or antibodies to that virus,
where that testing is otherwise permitted by law.
Nothing in this section shall be construed to alter, expand,
or limit in any manner the existing law respecting the
authority of insurers to conduct tests for the presence of
human immunodeficiency virus or evidence thereof.

(c) Any insurer that knowingly violates this section
shall for each violation be assessed a civil penalty in an
amount not less than one thousand dollars ($1,000) and
not more than five thousand dollars ($5,000) plus court
costs, as determined by the court. Fhe penalty may be
reeovered by; and shell be paid te; the distriet atterney of
e&yeemaére?%hee*ty&&emeyefanyeﬁbmmeba
wviclation eeeurs: The distriet attorney and eity attorney
shall heve econeurrent jurisdietion te enforee this
provision with respeet te violations eceurring within a
ety

(d) This section shall not be construed to limit the
authority of the commissioner to adopt regulations
prohibiting discrimination because of sex, marital status,
or sexual orientation or to enforce these regulations,
whether adopted before or on or after January 1, 1991.

SEC. 3. Section 11512.193 is added to the Insurance
Code, to read:

11512.193. (a) No nonprofit hospital service plan
issuing, providing, or administering an individual or
group nonprofit hospital service plan contract entered
into, issued, or amended on or after January 1, 1991, shall

- refuse to cover, or refuse to continue to cover, or limit the

amount, extent, or kind of coverage available to an
md1v1dual or charge a different rate for the same
coverage because of race, color, religion, national origin,
ancestry, or sexual orientation.

94 100
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(b) This section does not limit the authority of the
commissioner to adopt regulations prohibiting
discrimination because of sex, marital status, or sexual
orientation, or to enforce those regulations, whether
adopted before, on, or after January 1, 1991.
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AMENDED IN SENATE AUGUST 29, 1990

™ AMENDED IN SENATE AUGUST 15, 1990
AMENDED IN SENATE JUNE 25, 1990
AMENDED IN SENATE JULY 20, 1989

AMENDED IN ASSEMBLY JUNE 26, 1989

- AMENDED IN ASSEMBLY MAY 11, 1989

CALIFORNIA LEGISLATURE—1989-90 REGULAR SESSION

ASSEMBLY BILL No. 1721

Introduced by Assembly Members Friedman, Bates,
Burton, Murray, Roos, Speier, Tucker, and Vasconcellos
(Coauthors: Senators Marks, Roberti, and Rosenthal)

March 9, 1989

An aét to add Section 1363.5 to the Health and Safety Code,
and to amend Section 10140 of, and to add Section 11512.193
to, the Insurance Code, relating to health coverage.

LEGISLATIVE COUNSEL'S DIGEST

AB 1721, as amended, Friedman. Insurance
discrimination: sexual orientation.
(1) Existing law prohibits health care service plans from
canceling coverage except for specified reasons.
. This bill would prohibit health care service plans from
_srefusing to enter into, canceling, or declining to renew or
reinstate a contract because of race, color, national origin,
ancestry, religion, sex, marital status, sexual orientation, or
age. It would also prohibit modification of the terms of the
contract, including terms relating to price, for those reasons,
except that premium, price, or charge differentials based on
_sex or age would be permitted if based upon specified data.
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The bill would prohibit certain provisions fromm being
construed to permit a health care service plan to charge
different premium rates to individual enrollees within the
same group solely on the basis of the enrollee’s sex.

(2) Existing law prohibits life and disability insurers from
discriminating in eligibility or rates for insurance on the basis
of race, color, religion, ancestry, or national origin.

This bill would prohibit life and disability insurers from
discriminating, as to eligibility or rates, on the basis of sexual
orientation. The bill would prohibit these insurers from
considering sexual orientation in their underwriting criteria
or utilizing marital status, living arrangements, occupation,
gender, beneficiary designation, or zip codes or other
territorial classifications to establish sexual orientation or to
determine whether to require a test for human
immunodeficiency virus or antibodies thereto. However, the
bill would not limit existing authority of insurers to require
these tests or existing authority of the Insurance
Commissioner to adopt and enforce antidiscrimination
regulations. The bill would authorize civil penalties from
$1,000 to $5,000 for each violation.

(3) This bill would also prohibit nonprofit hospital services
plans from refusing to cover, or refusing io continue to cover,
or limiting the amount, extent, or kind of coverage available
to an individual, or charging a different rate for the same
coverage because of race, color, religion, national origin,
ancestry, or sexual orientation. The bill would prohibit these
plans from considering sexual orientation in their
underwriting criteria or utilizing marital status, living
arrangements, occupation, gender, beneficiary designation,
or zip codes or other territorial classifications to establish
sexual orientation or to determine whether to require a test
for human immunodeficiency virus or antibodies thereto.
However, the bill would not limit the existing authority of the
plans to require these tests or the existing authority of the
Insurance  Commissioner to adopt and enforce
antidiscrimination regulations. The bill would authorize civil
penalties from $1,000 to $5,000 for each violation.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.
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The people of the State of California do enact as follows:

SECTION 1. Section 1365.5 is added to the Health
and Safety Code, to read:

1365.5. (a) No health care service plan or specialized
health care service plan shall refuse to enter into any
contract or shall cancel or decline to renew or reinstate
any contract because of the race, color, national origin,
ancestry, religion, sex, marital status, sexual orientation,
or age of any contracting party, prospective contracting
party, or person reasonably expected to benefit from that
contract as a subscriber, enrollee, member, or otherwise.

(b) The terms of any contract shall not be modified,
and the benefits or coverage of any contract shall not be
subject to any limitations, exceptions, exclusions,
reductions, copayments, coinsurance, deductibles,
reservations, or premium, price, or charge differentials,
or other modifications because of the race, color, national
origin, ancestry, religion, sex, marital status, sexual
orientation, or age of any contracting party, potential
contracting party, or person reasonably expected to
benefit from that contract as a subscriber, enrollee,
member, or otherwise; except that premium, price, or
charge differentials because of the sex or age of any
individual when based on objective, valid, and up-to-date
statistical and actuarial data are not prohibited. Nothing
in this section shall be construed to permit a health care
service plan to charge different premium rates to
individual enrollees within the same group solely on the
basis of the enrollee’s sex.

(c) Itshall be deemed a violation of subdivision (a) for
any health care service plan to utilize marital status,
living arrangements, occupation, gender, beneficiary
designation, zip codes or other territorial classification, or

-any combination thereof for the purposec of establishing

sexual orientation . Nothing in this section shall be
construed to alter in any manner the existing law
prohibiting health care service plans from conducting
tests for the presence of human immunodeficiency virus
or evidence thereof.
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(d) This section shall not be construed to limit the
authority of the commissioner to adopt or enforce
regulations prohibiting discrimination because of sex,
marital status, or sexual orientation.

SEC. 2. Section 10140 of the Insurance Code is
amended to read:

10140. (a) No admitted insurer, licensed to issue life
or disability insurance, shall fail or refuse to accept an
application for that insurance, to issue that insurance to
an applicant therefor, or issue or cancel that insurance,
under conditions less favorable to the insured than in
other comparable cases, except for reasons applicable
alike to persons of every race, color, religion, national
origin, ancestry, or sexual orientation. Race, color,
religion, national origin, ancestry, or sexual orientation
shall not, of itself, constitute a condition or risk for which
a higher rate, premium, or charge may be required of the
insured for that insurance.

(b) It shall be deemed a violation of subdivision (a) for
any insurer to consider sexual orientation in its

underwriting criteria or to utilize marital status, living

arrangements,  occupation, gender, beneficiary
designation, zip codes or other territorial classification
within this state, or any combination thereof for the
purpose of establishing sexual orientation or determining
whether to require a test for the presence of the human
immunodeficiency virus or antibodies to that virus,
where that testing is otherwise permitted by law.
Nothing in this section shall be construed to alter, expand,
or limit in any manner the existing law respecting the
authority of insurers to conduct tests for the presence of
human immunodeficiency virus or evidence thereof.

(¢) Any insurer that knowingly violates this section
shall for each violation be assessed a civil penalty in an
amount not less than one thousand dollars ($1,000) and
not more than five thousand dollars ($5,000) plus court
costs, as determined by the court.

(d) This section shall not be construed to limit the
authority of the commissioner to adopt regulations
prohibiting discrimination because of sex, marital status,
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or sexual orientation or to enforce these regulations,
whether adopted before or on or after January 1, 1991.

SEC. 3. Section 11512.193 is added to the Insurance
Code, to read:

11512.193. (a) No nonprofit hospital service plan
issuing, providing, or administering an individual or
group nonprofit hospital service plan contract entered
inte; issued; or amended on or after January 1; 1994; shall
shall refuse to cover, or refuse to continue to cover, or
limit the amount, extent, or kind of coverage available to
an individual, or charge a different rate for the same
coverage because of race, color, religion, national origin,
ancestry, or sexual orientation.

(b) It shall be deemed a violation of subdivision (a)
for any plan to consider sexual orientation in its
underwriting criteria or to utilize marital status, living
arrangements,  occupation, gender, beneficiary
designation, zip codes or other territorial classification
within this state, or any combination thereof, for the
purpose of establishing sexual orientation or determining
whether or not to require a test for the presence of the
human immunodeficiency virus or antibodies to that
virus, where that testing is otherwise permitted by law.
Nothing in this section shall be construed to alter, expand,
or limit in any manner the existing law respecting the
authority of insurers to conduct tests for the presence of
human immunodeficiency virus or evidence thereof.

(c) Any plan that knowingly violates this section shall,
for each violation, be assessed a civil penalty in an amount
not less than one thousand dollars ($1,000) and not more
than five thousand dollars ($5,000) plus court costs, as
determined by the court.

(d) This section does not limit the authority of the
commissioner to  adopl regulations  prohibiting
discrimination because of sex, marital status, or sexual
orientation, or to enforce those regulations, whether
adopted belore, on, or afler Junuary 1, 1991.
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AB 1721 (Friedman)
Senate Third Reading

STATEMENT

* Because gay men have been the hardest hit by the AIDS
epidemic, some health insurers have endeavored to cut their
losses by categorically denying health coverage on the basis of
sexual orientation.

* One example was a company that refused to write health
policies for single men residing in San Francisco.

* Another longstanding case was the recently settled case
against Great Republic Insurance Co. Great Republic required ics
agents to submit a supplemental questionnaire to single men with
no dependents working in jobs that require little physical
exertion, such as floral design or interior decorating.

* The settlement in Great Republic, which only applies to
Great Republic, prohibits discrimination on the basis of sexual
orientation and further precludes the use of factors such as
living arrangements, beneficiary and ZIP code to establish sexual
orientation.

* The settlement is consistent with the provisions of AB
1721. My bill prohlblts discrimination on the basis of séxual
orientation in the provision of health coverage by health care
service plans, life and disability insurers and non-profit
hospital service plans.

* The bill is supported by California Medical Assn.,
California Nurses Assn., LIFE AIDS Lobby, California Teachers
Assn., and California NOW.

* The current version of the bill has removed all
opposition from the administration and the insurance industry.
(SENATOR ROBBINS - ONLY KNOWN OPPOSITION IS FROM TRADITIONAL
VALUES COALITION AND COMMITTEE ON MORAL CONCERNS, BASED ON THEIR
DISTASTE FOR GAY MEN AND LESBIANS).

AN



=] State Capatot CHAIRMAN
PO Bcx 942849 Ways and Means Subcommitae
Sacramento. CA 8242£9-0001 on Health & Human Senvices
{916) 445-4958 : Public Satety Suocommittes

on Orug Abuse

L Wi Assembly vovee

4144 ventura Biva 3100

bty Talifornia ?ﬁngislahtrz %E’Emces
Pughic Satety

TERRY B. FRIEDMAN Ways and Means

ASSEMBLYMAN. FORTY-THIRD DISTRICT

September 7, 1990

The Honorable George Deukmejian
Governor, State of California
State Capitol

Sacramento, CA 95814

Dear Governor Deukmejian:

I respectfully request your signature on AB 1721 which would
prohibit life and disability insurers, health care service plans
and nonprofit hospital service plans from discriminating on the
basis of sexual orientation.

. Because gay men have been' the hardest hit by the AIDS epidemic,
some' providers of health care coverage have attempted to cut their
losses by categorically denying health coverage on the basis of.
sexual orientation.

The most prominent case of such discrimination involved Great
Republic Insurance Company which required its agents to submit a
supplemental questionnaire to single men with no dependents
working in jobs that require little physical exertion. 1In a
recent non-precedential settlement of that case, Great Republic
agreed not to base its decisions on sexual orientation or factors
that might be used to establish sexual orientation.

AB 1721 reflects that settlement by prohibiting the use of sexual
orientation or factors to establish sexual orientation in
decisions regarding health care coverage. The provisions relative
to health care service plans replicate regqulations executed by the
Department of Corporations. The Department of Insurance and the
insurance industry guided the development of language covering
life and disability insurers and nonprofit hospital service plans.
As a result, all known opposition has been removed from the bill.

This measure does not alter existing law which permits a person's
medical condition (e.g. AIDS, cancer) to be used for underwriting
purposes or for denial of an application.
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The Hon. George Deukmejian -
September 7, 1990
Page Two

AB 1721 is simply a matter cf fairness. Sexual orientation is not
a medical condition, and it is not a lifestyle. Despite the
rationalizations of some insurers, sexual orientation is not a
predictor of life style or future medical conditions. Thus,
sexual orientation is not an appropriate underwriting tool.

Prohibiting insurance discrimination on the basis of sexual
orientation also is not an issue of condoning or rebuking
homosexuality. Gay men have as much right to health care coverage
as other Californians.

I urge your favorable consideration. Thank you.

Sinc7rely,

TERR;E:Tz::ZEDMAN

TBF:rjm
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6 Cal.App.4th 1455; 8 Cal.Rptr.2d 593

Larry BEATY, et al., Plaintiffs
and Appellants,

v.

TRUCK INSURANCE EXCHANGE,
Defendant and Respondent.

' No. C010475.
Court of Appeal, Third District.
May 29, 1992.

Rejected applicants for umbrella liabili-
ty policy brought action against insurer
alleging violation of civil rights. The Supe-
rior Court, Sacramento County, No. 509180,
Joe S. Gray, J., sustained insurer’s demur-
rer, and appeal was taken. The Court of
Appeal, Puglia, P.J., held that insurer’s re-
fusal to issue unmarried homosexual cou-
ple joint umbrella policy under same terms
and conditions as offered to married cou-

S
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ples did not constitute unlawful discrimina-
tion in violation of Unruh Act.

Affirmed.

1. Civil Rights €118

Insurer’s refusal to issue unmarried
homosexual couple joint umbrella policy un-
der same terms and conditions as offered
to married couples did not constitute un-
lawful discrimination in violation of Unruh
Act, which forbids discrimination against
individuals on basis of sexual orientation;
insurer’s policy legitimately distinguished
between married and unmarried couples,
and nct on basis of sexual orientation.
West’s Ann.Cal.Civ.Code § 51 et seq. .

2. Civil Rights ¢=119, 123

Unruh Act, which secures equal access
to public accommodations and prohibits dis-
crimination by business establishments,
does not prohibit discrimination on basis of
marital status. West’s Ann.Cal.Civ.Code
§ 61 et seq. ’

3. Civil Rights ¢=118

Insurer’s policy of issuing joint um-
brella policy only to married persons did
not constitute “arbitcary” discrimination, in
violation of Unruh Act; insurer could rea-
sonably conclude that, given legal unity of
interest between husband and wife, there
was no significant risk in covering both
insured and his or her spouse with joint
policy for single premium, and that rela-
tionship of unmarried couple lacked assur-
ance of permanence necessary to assess
with confidence risk insured against in
joint policy. West’s Ann.Cal.Civ.Code § 51
et seq.

Paul J. Dion, San Francisco, Maureen A.
Sheehy, Los Angeles, Feldman, Waldman
& Kline, Steven D. Rathfon, and Joyce M.
Norcini, San Francisco, for plaintiffs and
appellants.

Craig H. Bell, Waldman, Graham &
Chuang, Los Angeles, for defendant and
respondent.

PUGLIA, Presiding Justice.

The issue presented is whether an insur-
er violates the Unruh Civil Rights Act (Civ.
Code, § 51 et seq.; hereafter referred to as
the Unruh Act) when it refuses to offer a
couple cohabitating in a homusexual rela-
tionship the same insurance policy and at
the same preémium it regularly offers to
married couples. Plzintiffs Larry Beaty
and Boyce Hinman applied to defendant
Truck Insurance Exchange for a joint um-
brella liability insurance policy. Deferdant
denied the application because joint umbrel-
la policies are issued only to married cou-
ples. Defendant offered instead to issue
each plaintiff individual umbrella coverage.
Plaintiffs refused because they wanted a
joint policy at the same premium as would
be charged a married couple.

Plaintiffs brought suit claiming, inter
alia, defendant’s refusal to issue them a
joint umbrella policy under the same terms
and conditions as defendant offers to mar-
ried couples constitutes unlawful discrimi-
nation in violation of the Unruh Act. The
trial court sustained defendant’s demurrer
without leave to amend and entered judg-
ment of dismissal.

On appeal, plaintiffs reiterate their claim
defendant violated the Unruh Act by un-
lawfully discriminating against them on the
basis of (1) sexual orientation and (2) mari-
tal status. We shall reject plaintiffs’ con-
tentions and affirm the judgment.

I

For purposes of this appeal, we accept as
true all facts proverly alleged in the com-
plaint. (Committee on Children’s Tele-
vision, Inc. v. General Foods Corp. (1983)
35 Cal.3d 197, 213-214, 197 Cal.Rptr. 783,
673 P.2d 660.) Plaintiffs are a homosexual
couple who have lived together and shared
the common necessities of life for approxi-
mately 18 years. For the past eight years
plaintiffs have owned a home as joint ten-
ants. They maintain a joint credit card
account and a joint bank account, and joint-
ly own two cars and the furnishings in
their home. Plaintiffs each have wills and
life insurance policies naming the other as
primary beneficiary. They have also been

BEATY v. TRUCK INS. EXCHANGE 595
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issued joint homeowners and automobile
insurance policies by defendant.

In February 1986, plaintiffs applied to
defendant for a joint umbrella liability in-
surance policy in the amount of one million
dollars.! This policy was sought to provide
plaintiffs with additional liability coverage
over and above that provided by their exist-
ing homeowners and automobile policies.
Defendant refused to issue plaintiffs a
joint umbrella policy for a single premium
because such policies are issued only to
married couples. Instead, defendant of-
fered plaintiffs separate umbrella policies,
each with its own premium. Plaintiffs re-
fused the offer.

In July 1988, plaintiffs requested a rul-
ing from the California Department of In-
surance (Department) whether defendant’s
refusal to issue them a joint umbrella poli-
cy violated sections 679.71 and 1852 of the
Insurance Code. In March 1989, the De-
partment informed plaintiffs no action
would be taken on their request and plain-
tiffs were free to “to pursue any legal
remedies available” to them.

In September 1989, plaintiffs filed their
first amended complaint (complaint) in su-
perior court seeking damages and injunc-
tive and declaratory relief. Plaintiffs as-
serted the refusal to issue them a joint
umbrella policy violated (1) section 51 et
seq. of the Civil Code (the Unruh Act); (2)
section 679.71 of the Insurance Code, which
bars an insurer from discrimination in the
issuance of policies; and (3) section 1861.05
of the Insurance Code, which bars discrimi-
nation in the setting of rates for insurance
policies.

Defendant demurred to plaintiff’s com-
plaint on various grounds, including failure
to exhaust administrative remedies, the In-
surance Code offered plaintiffs their exclu-
sive remedy, and discrimination on the ba-

1. “{Umbrella liability policies) are policies of
insurance sold at comparatively modest cost to
pick up where primary coverages end, in order
to provide an extended protection up to one
million, five million, ten million, or more. It
gives a financial security, as well as peace of
mind, to the individual purchasing such cover-
age who is hopeful that he will never be in-
volved in any substantial claim or lawsuit, but,
if he is, is desirous of not losing the security it

sis of marital status is not barred by the
Unruh Act. The trial court sustained the
demurrer without leave to amend ‘“on
whatever grounds are available to uphold
[the court’s ruling]....” A judgment was
entered dismissing the action in its entire-
ty. -

On appeal plaintiffs argue only that de-
fendant’s refusal to issue them a joint um-
brella policy constitutes arbitrary and un-
lawful discrimination within the meaning of
the Unruh Act. For the reasons which
follow, we shall hold plaintiffs have not
stated and cannot state a cause of action as
a matter of law.?

I

At the outset, we note this case bears a
remarkable similarity to Hinman v. De-
partment of Personnel Admin. (1985) 167
Cal.App.3d 516, 213 Cal.Rptr. 410 (hereaf-
ter cited as Hinman). This similarity is
hardly coincidental, as the plaintiffs in Hin-
man—Boyce Hinman and Larry Beaty—
are the plaintiffs in the instant action.

At issue in Hinman was whether the
denial to a cohabitant in a homosexual rela-
tionship with a state employee of dental
insurance coverage under that employee's
group policy unlawfully discriminated
against such employee in violation of the
equal protection clause of the state Consti-
tution. Hinman, a state employee, applied
for dental coverage for himself and for
Beaty under the prepaid group plan‘offered
through Hinman's employment. When
coverage for Beaty was denied, Hinman
and Beaty brought suit against the Depart-
ment of Personnel Administration. They
charged the refusal to provide coverage to
Beaty constituted discrimination on the ba-
sis of sexual orientation and marital status.

may have taken a lifetime to acquire.” (Apple-
man, Insurance Law and Practice (Rev.1981)
Vol. 8A, § 4909.85.)

2. Defendant requests we take judicial notice of
various items. We deem it unnecessary to take
judicial notice of the items specified and the
requests are therefore denied.

Ll
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We rejected these claims. (Hinman, su-
pra, 167 Cal.App.8d at pp. 528-531, 213
Cal.Rptr. 410.) No evidence was presented
showing the denial of coverage to Beaty
was on the basis of his or Hinman’s sexual
orientation. Indeed, the record in that case
revealed all unmarried employees received
identical treatment. The distinction was
simply “on the basis of married and unmar-
ried employees ... not between heterosex-
ual or homosexual ones.” (/d. at pp. 525~
526, 213 Cal.Rptr. 410.)

With regard to the claim the denial of
coverage was based on marital status in
violation of the equal protection clause, we
noted statutory distinctions based upon
marital status peed only be rationally relat-
ed to a legitimate state purpose. (/d. at p.
526, 213 Cal.Rptr. 410)) Given the state’s
legitimate interest in promoting marriage,
and noting that interest is furthered by
conferring statutory rights upon married
persons which are not afforded unmarried
partners, we had no difficulty in upholding
the decision of the Department of Person-
nel Administration denying benefits to Bea-
ty. (Id. at pp. 526-529, 213 Cal.Rptr. 410.)

Plaintiffs assert that because Hinman
turned upon the interpretation of constitu-
tional law, i.e., the equal protection clause
of the state Constitution, while the instant
case involves interpretation of the Unruh
Act, Hinman is “entirely irrelevant to the
legal issues raised here.” Plaintiffs are
entirely free to change legal theories. As
we explain, however, plaintiff’s change of
legal theory does not effect a different
result.

I
[1]1 The decisions hold the Unruh Act
forbids discrimination against individuals
on the basis of sexual orientation® (E.g.,

Rolon v. Kulwitzky (1984) 153 Cal.App.3d-

289, 292, 200 Cal.Rptr. 217; Curran v.
Mount Diablo Council of the Boy Scouts
(1983) 147 Cal.App.3d 712, 195 Cal.Rptr.

3. We use the term “sexual orientation” to refer
generally to a person’s sexual habits, practices,
predilections, or compulsions with respect to
heterosexuality, homoséxuality, etc.

325; Hubert v. Williams (1982) 133 Cal.
App.3d Supp. 1, 5, 184 Cal.Rptr. 161; see
also Stoumen v. Reilly (1951) 37 Cal.2d
T13, 716-717, 234 P.2d 969.) In their com-
plaint plaintiffs charged “[defendant’s] de-
nial of joint coverage to [plaintiffs] is ...
based upon the fact that they are a gay
couple and, as such, is a denial of the equal
service guaranteed by the Unruh Act.””*
We disagree.

Whatever this case is about, it is not one
involving discrimination on the basis of sex-
ual orientation. Plaintiffs’ complaint alleg-
es: “Defendants have refused and continue
to refuse to issue a joint ‘umbrella’ liability
insurance policy to plaintiffs on the alleged
grounds that plaintiffs are not married and
that, pursuant to certain underwriting cri-
teria adopted by defendants, such joint
‘umbrella’ liability insurance policies are
issued solely to heterosexual married cou-
ples.” Thus, plaintiffs’ complaint alleges
that all unmarried individuals are treated
the same with regard to the issuance of
umbrella policies since plaintiffs are not
and cannot be married. To the extent
plaintiffs were treated differently than a
‘“married couple,” it is because they are not
married and not because they are homosex-
uals. No facts are alleged to suggest un-
married heterosexual couples, or any other
unmarried persons who live together and
jointly own property, are treated any dif-
ferently by defendant than were plaintiffs.
We presume such facts do not exist.

Accordingly, plaintiffs’ attempt to hinge
the instant action on what they perceive as
discrimination on the basis of their sexual
orientation must fail. ‘“Homosexuals are
simply a part of the larger class of unmar-
ried persons.... [Defendant’s policies]
have the same effect on the entire class of
unmarried persons. Rather than discrimi-
nating on the basis of sexual orientation,
(defendant's policies] distinguish eligibility
on the basis of marriage. There is no
difference in the effect of the eligibility
requirement on unmarried homosexual and
unmarried heterosexual employees.” (Hin-

4. Insurance Code section 1861.03, subdivision
(a), provides in part “[t]he business of insurance
shall be subject to the laws of California applica-
ble to any other business,” including the Unruh
Act.

-
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man, supra, 167 Cal.App.3d at p. 526, 213
Cal.Rptr. 410.)

We hold as a matter of law plaintiffs
have not stated and can not state a viable
claim for discrimination in violation of the
Unruh Act on the basis of sexual orienta-

~ tion.

Iv

Plaintiffs assert defendant’s refusal to
issue them a joint umbrella policy consti-
tutes arbitrary discrimination on the basis
of marital status in violation of the Unruh
Act. In their brief plaintiffs argue:

. “There are only two possible interpreta-

tions of [defendant’s] refusal to offer
[plaintiffs] the same policy offered to het-
erosexual married couples: either [defen-
dant] discriminates against all unmarried
couples or it discriminates only against gay
men and lesbians. Since neither type of
discrimination is permitted under the Un-
ruh Act, the trial court’s decision to grant
[sic] the demurrer and enter judgment
against [plaintiffs] is incorrect and should
be reversed.” For several reasons, plain-
tiffs’ arguments are unavailing.

“Enacted in 1959, the Unruh Act [Civ.
Code, § 51 et seq.] secures equal access to
public accommodations and prohibits dis-
crimination by business establishments.”

(Harris v. Capital Growth Investors XIV

{(1991) 52 Cal.3d 1142, 1150, 278 Cal.Rptr.
614, 805 P.2d 873; hereafter cited as Har-
ris.) Amended at various times since 1969,
Civil Code section 51 now provides in perti-
nent part: “All persons within the jurisdic-
tion of this state are free and equal, and no
matter what their sex, race, color, religion,
ancestry, national origin, or blindness or
other physical disability are entitled to the
full and equal accommodations, advan-
tages, facilities, privileges, or services in all
business establishments of every kind
whatsoever.”

Civil Code section 52 is designed to pro-

vide an enforcement mechanism for section

51 and other provisions of law. This sec-
tion states in relevant part: “Whoever de-

"nies ... or makes any discrimination, dis-

tinction or restriction on account of sex,

S. The Harris court concluded the repeated enu-
meration of specific classes contained in Civil
Code sections S1 and 52, when viewed in light

color, race, religion, ancestry, national ori-
gin, or blindness or other physical disability
contrary to Section 51 ... is liable for each
and every offense....”

At the outset, plaintiffs are faced with a
difficult hurdle: the Unruh Act makes no
mention of discrimination on the basis of
“marital status.” Plaintiffs concede as
much. While the Unruh Act has been ex-
tended to include categories not expressly
enumerated in Civil Code sections 51 and
52 (e.g., Marina Point, Ltd. v. Wolfson
(1982) 30 Cal.3d 721, 736-741, 180 Cal.Rptr.
496, 640 P.2d 115 [families with children];
In re Cox (1970) 3 Cal.3d 205, 212, 216-218,
90 Cal.Rptr. 24, 474 P.2d 992 [unconven-
tional dress or physical appearance}; Ro-
lon v. Kulwitzky, supra, 153 Cal.App.3d at
p. 292, 200 Cal.Rptr. 217 [sexual orienta-
tion]), no court has extended the Unruh
Act to claimed discrimination on the basis
of marital status and we shall not be the
first to do so.

Recently in Harris, supra, the court con-
sidered whether the Unruh Act should be
extended to include “economic status” as a
prohibited category of discrimination.
Upon examining the history of the Unruh
Act, the court came to the unremarkable
conclusion the Legislature intended the
scope of the Unruh Act be confined to the
types of discrimination specifically enumer-
ated therein. (52 Cal.3d at pp. 1154-1155,
278 Cal.Rptr. 614, 805 P.2d 873.) While the
Harris court refused to overrule prior case
law which extended the Unruh Act to clas-
sifications not expressed in the statute (id.
at p. 1155, 278 Cal.Rptr. 614, 805 P.2d 873),
the court made it clear future expansion of
prohibited categories should be carefully
weighed to insure a result consistent with
legislative intent. (/d. at pp. 1156-1162,
278 Cal.Rptr. 614, 805 P.2d 873; see Gayer
v. Polk Gulch, Inc. (1991) 231 Cal.App.3d
515, 522-523, 282 Cal.Rptr. 556.)%

{2] In light of Harris, we decline plain-
tiffs’ invitation to expand the Unruh Act to
include “marital status” as an additional
category of prohibited discrimination.

of general principles of statutory construction,

“strongly suggests” a legislative intent the pro-
tection of the Unruh Act is limited. (52 Cal.3d
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There is a strong policy in this state in
favor of marriage (Elden v. Sheldon (1988)
46 Cal.8d 267, 274-275, 250 Cal.Rptr. 254,
768 P.2d 582; Norman v. Unemployment
Ins. Appeals Bd. (1983) 34 Cal.3d 1, 9, 192
Cal.Rptr. 134, 663 P.2d 904; Hinman, su-
pra, 167 Cal.App.3d at p. 527, 213 Cal.Rptr.
410), and in the context here presented that
policy would not be’ furthered (and in the
case of an unmarried heterosexual couple,
would actually be thwarted) by including
marital status among the prohibited cate-
gories. It is for the Legislature, not the
courts, to determine whether nonmarital
relationships such as that involved in this
case “degerve the statutory protection af-
forded the sanctity of the marriage union.”
(Fn. omitted; People v. Delph (1979) 94
Cal.App.3d 411, 416, 156 Cal.Rptr. 422)

Moreover, the term “marital status” is
hardly foreign to the Legislature. There
are scores of statutes in which the Legisla-
ture has included “marital status” in anti-
discrimination legislation. (E.g., Bus. &
Prof.Code, § 125.6; Civ.Code, §§ 798.20,
800.25, 1812.30; Corp.Code, 8§ 5047.5,
24001.5; Ed.Code, §§ 230, 45293, 88112,
Elec.Code, § 308; Fin.Code, § 40101; Gov.
Code, §§ 8810, 12920, 12921, 12926, 12927,
12930, 12931, 12935, 12940, 12965, 12993,
12996, 18500, 19572, 19702, 19704, 19793,
54701.12, 65583; Health & Saf.Code,
§§ 1365.5, 33050, 33435, 33436, 83724,
33769, 85811, 37630, 37923, 50955, 51602;
Ins.Code, § 679.71; - Lab.Code, § 1735;
Prob.Code, § 401; Pub. Resources Code,
§§ 5080.18, 5080.34; Pub.Util.Code, §§ 453,
8542; Welf. & Inst.Code, §§ 10000, 18907.)
Clearly the Legislature knows how to des-
ignate marital status as a prohibited cate-
gory of discrimination when inclined to do
80.- Because it has not done so in the
Unruh Act, we refuse to do so on our own
accord. -

Civil Code section 51 does not apply for a
second reason, made evident by its terms:
“This section shall not be construed to con-
fer any right or privilege on a person which
is conditioned or limited by law or which is

at p. 1161, 278 CalRptr. 614, 805 P.2d 873.)

Harris cautioned against further expansion of -

coverage under the Unnth Act: “[Wlere we writ-
ing on a clean slate, the repeated emphasis in
the language of [Civil Code] sections S1 and 52

applicable alike to persons of every sex,
color, rice, religion, ancestry, national ori-
gin, or blindness or other physical disabili-
ty.” Applied to the instant facts, this part
of Civil Code section 51 indicates the Unruh
Act was not intended to create a right of
insurance access so long as the insurer's
policy is applicable alike to all persons re-
gardless of race, color, sex, religion, etc.
(Cf. Harris, supra, 52 Cal.3d at p. 1155, 278
Cal.Rptr. 614, 805 P.2d 873; Gayer v. Polk
Gulchk, Inc., supra, 231 Cal.App.3d at p.
522, 282 Cal.Rptr. 556.)

Here, there is no question defendant’s
issuance of umbrella policies is uniform
and without regard to any of the categories
set forth in Civil Code section 51. Plain-
tiffs are simply in no position to claim they
have been singled out for arbitrary treat-
ment with regard to their application for a
joint umbrella policy. ’

[31 Moreover, the Unruh Act prohibits
“arbitrary” discrimination. (See Harris,
supra, 52 Cal.3d at p. 1154, 278 Cal.Rptr.
614, 805 P.2d 873; In re Cox, supra, 3
Cal.3d at pp. 212, 216-217, 90 Cal.Rptr. 24,
474 P.2d 992.) Thus, a court must consider
whether the defendant possesses a legit-
imate business interest which justifies dif-
ferent treatment: “°‘A business establish-
ment may, of course, promulgate reason-
able deportment regulations that are ra-
tionally related to the services performed
and the facilities provided.’” (Harris, su-
pra, 52 Cal.3d at p. 1162, 278 Cal.Rptr. 614,
805 P.2d 873, quoting In re Cox, supra, 3
Cal.3d at p. 217, 90 Cal.Rptr. 24, 474 P.2d
992.)

On its face there is nothing arbitrary
about defendant’s issuance of joint umbrel-
la policies only to married persons. Given
the legal unity of interest and the shared
responsibilities attendant upon a marriage,
an insurer could reasonably conclude there
is no significant risk in covering both an
insured and his or her spouse with a joint
policy for a single premium. With regard
to unmarried couples of whatever sexual

on the specified classifications of race, sex, reli-
gion, etc., would represent a highly persuasive,
if not dispositive, factor in our construction of
the [Unruh] Act.” (/d at p. 1159, 278 Cal.Rptr.
614, 805 P.2d 873.)
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orientation, an insurer could conclude the
relationship lacks the assurance of perma-
nence necessary to assess with confidence
the risks insured against in a joint umbrella
policy.

Equally important, the shared responsi-
bilities and the legal unity of interest in a
marital relationship—a status not con-
ferred on unmarried couples whatever their
sexual orientation—provide a fair and rea-
sonable means of determining eligibility for
services or benefits. (See Norman v. Un-
employment Ins. Appeals Bd., supra, 34
Cal.3d at pp. 8, 10, 192 Cal.Rptr. 134, 663
P.2d 904; In re Cummings (1982) 30
Cal.3d 870, 873-874, 180 Cal.Rptr. 826, 640
P.2d 1101.)

In Hinman, the state employer extended
dental insurance benefits to the employee's
‘“family members,” which included only the
employee’s spouse and, in some instances,
unmarried children up to age 23. In up-
holding this scheme against an equal pro-
tection attack, we held “the use of the
definition of ‘family member’ ... is a rea-
sonable means of administering the dental
benefit program.... ‘[Rlecognizing and
favoring those with established marital and
familial ties not only furthers the state’s
interest in promoting such relationships
but assures a more readily verifiable meth-
od of proof.... [N]umerous problems of
standards and difficulties of proof would
arise if we imposed upon an administrative
agency the function of deciding which rela-
tionships merited treatment equivalent to
the treatment afforded those with formal
marriages. The inevitable questions would
include issues such as the factors deemed
relevant, [i.e.] the length of the relation-
ship.... The potential for administrative
intrusions into rights of privacy and associ-
ation would be severe if agencies bore the
burden of ferreting out the “true depth”
and intimacy of a relationship in order to
determine whether the existence and na-
ture of the relationship was the equivalent

- of marriage. [Citation.}

“The same difficulties would attend a
dental benefits scheme allowing enrollment
of homosexual partners. The responsible
agencies would have to establish standards

which would reach the very foundations of
the privacy rights of both homosexual part-
ners in order to properly determine wheth-
er the relationship meets some arbitrary
standard equating with marriage, and still
exclude other unmarried nonspouses, such
as roommates, acquaintances or compan-
ions.... The great potential for different
opinions by the employer, insurers and un-
ions as to who is an eligible homosexual
partner could expose all parties to allega-
tions of discriminatory treatment and the
making public of any administrative exami-
nation of the sexual relationships in-
volved.” (Fn. omitted; Hinman, supra,
167 Cal.App.3d at p. 528, 213 CalRptr.
410)

As in Hinman, the fact the parties are
married provides a reasonable and relevant
means whereby an insurer can predict the
risk involved in offering umbrella cover-
age. In order to assess the risk with re-
gard to unmarried individuals, the insurer
would necessarily be required to undertake
a “massive intrusion” (Elden v. Sheldon,
supra, 46 Cal.3d at p. 276, 250 Cal.Rptr.
264, 758 P.2d 582) into the private lives of
applicants—e.g., inquire into their sexual
fidelity and emotional and economic’ ties.
(See id. at pp. 276-277, 250 Cal.Rptr. 254,
758 P.2d 582.) We see no reason why an
insurer, any more than an administrative
agency, should be forced to engage in such
inquiry, which could only lead to inconsist-
ent results and predictably to allegations of
discriminatory treatment by the insurer.
(See tbid.; Hinman, supra, 167 Cal.App.3d
at p. 528, 213 Cal.Rptr. 410.)

Finally, Harris holds that before extend-
ing the categories set forth in the Unruh
Act, the court must consider the conse-
quences of allowing the type of claim
sought by the plaintiffs: “When uncertain-
ty arises in a question of statutory inter-
pretation, consideration must be given to
the consequences that will flow from a
particular interpretation.” (52 Cal.3d at p.

1165, 278 Cal.Rptr. 614, 805 P.2d 873)

What plaintiffs seek to achieve by this liti-
gation is that both defendant and this court
treat them as if they were in fact married.
The result would be that all de facto cou-
ples would be treated as a married unit.
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Any such holding would be contrary to
the strong policy in this state favoring mar-
riage (See Marvin v. Marvin (1976) 18
Cal.3d 660, 684, 134 Cal.Rptr. 815, 557 P.2d
106) and would ignore the fact de facto
couples are not generally entitled to the
benefits afforded to married couples. In-
deed, married couples receive special con-
sideration in a number of areas not avail-
able to unmarried individuals, including the
right to bring a wrongful death action if a
third party kills the other spouse (Code
Civ.Proc. 877; cf. Nieto v. City of Los
Angeles (1982) 138 Cal.App.3d 464, 470-
471, 188 Cal.Rptr. 31 [holding no unlawful
discrimination in refusing to extend this
right to unmarried cohabitants]), the right
to sue for loss of consortium and negligent
infliction of emotional distress (cf. Elden v.
Sheldon, supra, 46 Cal.3d at pp. 274-275,
277-278, 250 Cal.Rptr. 254, 758 P.2d 582
[denying this right to unmarried cohabi-
tants]), the marital communications privi-
lege (cf. People v. Delph, supra, 94 Cal.
App.3d at pp. 415416, 156 Cal.Rptr. 422
frefusing to extend this privilege to non-
marital partners]), and community proper-
ty laws, including the right to divide com-
munity property and to seek spousal sup-
port on the termination of marriage (Civ.
Code, §§ 4800, 4801; cf. Marvin v. Mervin,
supra, 18 Cal3d at p. 684, fn. 24, 134
Cal.Rptr. 815, 557 P.2d 106 [refusing to
extend to unmarried cohabitants the rights
the Family Law Act gives to valid or puta-
tive spouses]; see also Elden v. Sheldon,
supra, 46 Cal.3d at p. 275, 250 Cal.Rptr.
254.) S ,

Our refusal to grant plaintiffs the relief
they seek reaffirms “our recognition of a
strong public policy favoring marriage.
[Citation.] No similar policy favors the
maintenance of nonmarital relation-
ships.... In the absence of legislation
which grants to members of a nonmarital
relationship the same benefits as those
granted to spouses, no basis exists in this

6. Defendant’s assertions plaintiffs failed to ex-
haust their administrative remedies and plain.
tiffs’ exclusive remedy is governed by the Insur-
ance Code have been considered and are with-
out merit.

context for extending to nonmarital rela-
tions the preferential status afforded to
marital relations.” (Norman v. Unem-
ployment Ins. Appeals Bd., supra, 34
Cal.3d at p. 8, 192 Cal.Rptr. 134, 663 P.2d
904.)

In light of the foregoing considerations,
we must decline to extend the protection of
the Unruh Act to plaintiffs even as we
would to an unmarried, cohabitating heter-
osexual couple.

In the final analysis, plaintiffs’ “real
quarrel is with the California Legislature if
they wish to legitimize the status of a
homosexual partner.  Plaintiffs may
achieve the reform they seek here only by
attacking Civil Code section 4100, which
defines marriage to be a civil contract ‘be-
tween a man and a woman.! We cannot
change that law here.” (Hinman, supra,
167 Cal.App.3d at p. 531, 213 CalRptr.
410.) ¢ .

The judgment is affirmed.

MARLER and NICHOLSON, JJ., concur.

Harold F. BOOTHBY, Plaintiff
and Appellant,

v.

ATLAS MECHANICAL, INC., Defendant

and Respondent.
No. C009284.

Court of Appeal, Third District.

June 2, 1992,
Certified For Partial Publication *

Former employee brought suit against
employer to recover compensgation for un-

* Pursuant to California Rules of Court, rule
976.1, this opinion is certified for publication
except for parts 11, 111, IV, and V of the Discus-
sion.
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used vacation time that he allegedly ac-
crued over years of employment. The Su-
perior Court, Sacramento County, No.
327664, John J. Boskovich, J., issued order
of summary adjudication of issues, holding
that employee could recover vacation pay if
he could prove existence of agreement to
accrue vacation time. Appeal was taken.

. The Court of Appeal, Nicholson, J., held

that: (1) any vacation provided by employ-
ment agreement vested as employee la-

" bored; (2) employer was required to com-

pensate employee for all vested vacation
time remaining unused at termination; and
(3) unused vacation time would not accumu-
late if employment agreement legally pre-
vented accumulation.

Reversed and remanded in part and
affirmed in part.

1. Master and Sgrvant &=72

Paid vacation provided by employment
agreement vests as employee Ilabors.
West's Ann.Cal.Labor Code § 227.3.

2. Master and Servant €72

Because vested vacation is nonforfeit-
able, employer must compensate employee
for all vested vacation time remaining un-
used at termination. West’s Ann.Cal.La-
bor Code § 227.3.

3. Master and Servant ¢=72

Employment agreement may provide
that employee does not earn additional paid
vacation if specified amount of vested vaca-
tion remains unused. West's Ann.Cal.La-
bor Code § 227.3.

4. Master and Servant =72

Unused vacation time accumulates un-
less employment agreement legally pre-
vents it. West's Ann.Cal.Labor Code

'§ 221.3.

5. Master and Servant €¢=73(1)
Any forfeiture of private employee’s

- vested vacation time is prohibited; on ter-

mination, employee must be paid in wages
for all vested but unused vacation unless

collective bargaining agreement provides
for some other form of compensation.
West's Ann.Cal.Labor Code § 227.3.

6. Master and Servant ¢=75

When vacation is earned during period
of employment, and employee does not
complete period, statute requires compen-
sation for pro rata share of unused vaca-
tion based on percentage of period complet-
ed. West's Ann.Cal.Labor Code § 227.3.

7. Master and Servant €73(1)

“Use it or lose it” vacation policy pro-
vides for forfeiture of vested vacation pay
if not used within designated time, while
“no additional accrual vacation policy” pre-
vents employee from earning vacation over
certain limit; former is impermissible and
latter is permissible. West’s Ann.Cal.La-
bor Code § 227.3.

8. Master and Servant ¢=72

Employee’s entitlement to accumulate
agreed vacation from year to year depend-
ed upon whether employment agreement
included valid *“no accrual” vacation policy;
issue required remand where neither par-
ty's position required proof of substantive
vacation policy in employment agreement.
West's Ann.Cal.Labor Code § 227.3.

Gregory D. Thatch and Larry C. Larsen,
Sacramento, for plaintiff and appellant.

Patricia K. Poyner, Atty. for Div. of La-
bor Standards Enforcement, Dept. of In-
dus. Relations, Berkeley, as amicus curiae,
on behalf of plaintiff and appellant.

Sedgwick, Detert, Moran & Arnold and
Nicholas W. Heldt, San Francisco, for de-
fendant and respondent.

NICHOLSON, Associate Justice.

{1-3) Paid vacation provided by an em-
ployment agreement vests as the employee
labors. (Suastez v. Plastic Dress-Up Co.
(1982) 31 Cal.3d 774, 779, 183 Cal.Rptr. 846,
647 P.2d 122)) Because vested vacation is
nonforfeitable, an employer must compen-
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Law Office of Thomas F. Coleman

Post Office Box 65756, Los Angeles, CA 90065
(213) 258-5831 | Fax 258-8099

July 20, 1992

California Supreme Court
303 - 2nd Street / So. Tower
San Francisco, CA 94107-1317

Re:  Beaty v. Truck Insurance Exchange
Court of Appeal No. C010475
Published at 6 Cal. App.4th 1455

Request to "Grant and Hold" on
Court’s Own Motion pursuant to
Rules 28(a)(1) and 29.2(c),
pending disposition of

Donahue v. FEHC, S024538

TO THE COURT:

_ . Appellants Boyce Hinman and Larry Beaty hereby request that this Court "grant and
hold" review of the above-entitled case on its own motion pursuant to Rules 28(a)(1) and
Rule 29.2(c) of the California Rules of Court.

Sua Sponte "Grant and Hold." The decision of the Court of Appeal was filed in this
case on May 29, 1992. The decision became final as to that court on June 28. Therefore,
the deadline for filing a petition for review was July 8, 1992. A timely petition for review
was not filed in this case by the previous attorneys of record for appellants. It was not until
July 10, 1992, that appellants’ previous attorney communicated to Thomas F. Coleman that
she and her co-counsel had made a firm decision not to take the case any further and
suggested that new counsel could substitute into the case to represent appellants. (See
attached declaration of Thomas F. Coleman.) By that date, the time to file a petition for
review had already expired. Therefore, the only relief that new counsel can request of this
Court, to preserve the rights of appellants and to maintain the status quo pending the
decision in Donahue, supra, is to suggest that the Court issue a "grant and hold" order on
the Court’s own motion.

Jurisdictional Deadline for Order Extending Time. This Court will lose jurisdiction
to grant review on its own motion unless an order is issued on or before July 28, 1992
extending time for the Court to consider a sua sponte grant of review.
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Grounds for Review. The decision in the Beaty case involves an important question
of law, namely, whether the Unruh Act (Civ.Code Sec. 51) prohibits business
establishments from discriminating against unmarried couples on the basis of their marital
status. That is one of the issues presently before this Court in Donahue. (See attached
declaration of Thomas F. Coleman.) The resolution of this issue affects millions of
unmarried adults who live together in California. Granting review will also secure
uniformity of decision. The Court of Appeal decision in Beaty does not address, but in fact
conflicts with administrative precedents, including two attorney general opinions (58
Ops.Cal Atty.Gen. 608, 613 (1975) and 59 Ops.Cal Atty.Gen. 223, 224 (1976), and a decision
of this Court which cited the 1975 Attorney General opinion with approval (Marina Point
Lid. v. Wolfson (1982) 30 Cal.3d 721, 736). The Court of Appeal opinion also conflicts with
the decision of the Fair Employment and Housing Commission in the Donahue case in
which the Commission ruled that the Unruh Act prohibits marital status discrimination and

the opinion of the Court of Appeal in Donahue which assumed that such discrimination was
barred by the Unruh Act.

Reasons for "Grant and Hold." A "grant and hold" order has the effect of preserving
the status quo in other cases where the parties could benefit from a decision in a case
pending in this Court. Unless this Court "grants and holds" review in the Beaty case,.the
- plaintiffs will not receive uniform application of the law, even if this Court ultimately issues
a decision that the Unruh Act does prohibit marital status discrimination. Furthermore,
issuing a "grant and hold" order will preserve the status quo for many administrative
agencies which enforce the Unruh Act and which have interpreted the Act to prohibit
marital status discrimination. Such agencies include the Los Angeles City Attorney, the
San Francisco District Attorney, the Fair Employment and Housing Commission, and the
Attorney General. None of these agencies were parties to or otherwise participated in the
Beaty case in the Court of Appeal. All of these agencies currently interpret the Unruh Act
to prohibit marital status discrimination. Some of them are parties to the Donahue case
and have filed briefs in this Court in support of a broad interpretation of the Unruh Act.
Unless a "grant and hold" order (or an order depublishing the Court of Appeal decision)
is issued by this Court, the jurisdiction of these agencies will be eroded because the
decision of the Court of Appeal will be binding statewide as the only published decision
directly on point.

Judicial Economy. A "grant and hold" order also serves the interest of judicial
economy. If such an order does not issue, the plaintiffs in Beaty will have to await a
decision in Donahue before pursuing their case further. If this Court’s decision in Donahue
holds that marital status discrimination against unmarried couples in the context of housing
is prohibited by the Unruh Act, plaintiffs will have to initiate their litigation from scratch.
They will be required to relitigate whether marital status discrimination against unmarried
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couples in the context of insurance is prohibited by the Unruh Act. To do this, they will
have to apply for a joint insurance policy again, and if denied, will have to initiate an
administrative complaint, lawsuit, and then file another appeal. In other words, they will
have to duplicate most of the current litigation. However, a favorable decision in Donahue
and a "grant and hold" order in this case, would enable this Court to remand the matter
to the Court of Appeal for reconsideration in view of its decision in Donahue, thus avoiding
unnecessary duplication of attorney and court time. On the other hand, a "grant and hold"
order will not prejudice the rights of respondent Truck Insurance Company.

For the forgoing reasons, Larry Beaty and Boyce Hinman, through their new
attorneys, Thomas F. Coleman and David Liuk, respectfully urge this Court to issue an
order on the Court’s own motion to grant review in Beaty and defer further action pending

the Court’s decision in Donahue.
Very truly yours, %‘4‘\
%@ ///

THOMAS F. COLEMAN

THOMAS F. COLEMAN
DAVID LINK

Attorneys for Appellants

Larry Beaty and Boyce Hinman

Enclosed:

Proof of Service

Declaration of Thomas F. Coleman
Substitution of Attorneys

Court of Appeal Opinion
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DECLARATION OF THOMAS F. COLEMAN

I, Thomas F. Coleman, declare:

On July 17, 1992, attorney David Link and I substituted in as attorneys of
record for Larry Beaty and Boyce Himnan, plaintiffs and appellants in the case of
Beaty v. Truck Insurance Exchange, Court of Appeal No. C010475. The original
substitution of attorneys form is attached hereto, with the exception of the signature
of Maureen Sheehy which was faxed to me due to time constraints.

Plaintiffs’ previous attorney, Maureen Sheehy, informed me for the first time
on July 10, 1992, that she and her co-counsel had made a firm decision not to take
the Beaty case any further and she suggested for the first time that they would be
willing to have new counsel substitute into the case. I immediately contacted the
plaintiffs and effectuated the substitution of attorneys as soon as possible.

The time for filing a petition for review in this Court expired con July 8, 1992,
two days before plaintiffs’ prior attorneys suggested a substitution of attorneys.

At this time, the only remedy available to plaintiffs to preserve the status quo
pending this Court’s decision in Donahue v. FEH.C. (1991), 2 Cal.Rptr.2d 32, 34,
rev. granted, 5 Cal.Rptr.2d 781, is to request this Court to issue a "grant and hold"
order as suggested in the cover letter accompanying this declaration.

The issue decided adversely to plaintiffs by the Court of Appeal in Beaty is
presently pending before this Court in the Donahue case, namely, whether the
Unruh Civil Rights Act (Unruh Act) prohibits business establishments from
discriminating against unmarried couples on the basis of marital status. The only
difference between Donahie and Beaty-is that the former involves a housing context
while the latter involves insurance discrimination.

I am attorney of record for the real party in interest in the Donahue case. As
such, I have read the briefs and am familiar with the issues before the Court in
Donahue for decision. The following citations to the record in Donahue
demonstrate that whether the Unruh Act prohibits marital status discrimination is
an issue before the Court in that case. .

On March 10, 1987, the Director of the Department of Fair Employment and
Housing charged the Donahues with arbitrary discrimination by a business
establishment in violation of the Unruh Act. (Civ. Code § 51). (See Donahue v.
F.EHC. (1991), 2 Cal.Rptr.2d 32, 34.)

Although the term "marital status” is not listed in the Unruh Act, the Fair
Employment and Housing Commission (FEHC) concluded that marital status
discrimination against cohabiting couples is prohibited by the Act and that the
" Donahues violated that prohibition when they refused to rent to Verna Terry and
Robert Wilder because they were an unmarried couple. (See p. 7 of FEHC decision
in D.F.E.H. v. John Donahue et al., Case No. 89-10, dated August 10, 1989.)

In their petition for a writ of mandate in the Superior Court, the Donahues
argued that the FEHC erred when "The Commission found Petitioners violated the
Unruh Civil Rights Act for refusing to rent to an unmarried couple, even though the

3



Unruh Act says nothing specifically about unmarried couples." (See Donahue v.
F.E.HC., Joint Appendix in Lieu of Clerk’s Transcript, p. 28.)

When the case was peunding in the Court of Appeal, the parties briefed the
issue of whether or not the Unruh Act prohibited marital status discrimination
against unmarried couples. The FEHC argued that marital status discrimination
violated the Unruh Act. (See "Appellant’s Opening Brief," p. 17.) The Donahues
argued that marital status discrimination is not prohibited by the Unruh Act. (See
"Respondent’s Brief. pp. 11-13.) The FEHC replied that the Donahues had ample
notice that marital status discrimination was prohibited by the Unruh Act. (See
"Appellant’s Reply Brief." p. 4.)

In order to reach the conclusion that a religiously-based constitutional
exemption applied to the Unruh Act, the decision of the Court of Appeal assumed,
arguendo, that the Unruh Act prohibited discrimination against unmarried couples.
After noting that "The types of discrimination listed in Civil Code section 51 are
illustrative and not exhaustive" (Donahue, at fn. 2.), the Court of Appeal declared
that "To the extent that Civil Code section 51 applies, the existence of a
constitutionally based exemption to Government Code Section 12955 ... would
apply. as well, to section 51." (Donahue, at fn. 5.)

The issue of whether or not the Unruh Act prohibits marital status
discrimination has been fully briefed in this Court by the by respondent landlords
and by respondent real party in interest. (See "Opening Brief on the Merits" of Real
Party in Interest," pp. i2-18; and respondent’s answer thereto, pp. 7-8.)

This- Court may very well reach and decide the statutory interpretation of
Unruh in the Donaluie case.

I declare under penalty of perjury that the foregoing is true and correct.
Executed at Los Angeles, California, on July 20, 1992.

Respectfully submitted:

A U

THOMAS F. COLEMAN

A



STATE OF CALIFORNIA JOHN GARAMENDI, Insurance Commissioner

DEPARTMENT OF INSURANCE

45 FREMONT STREET, 21ST FLOOR
SAN FRANCISCO, CA 94105

July 23, 1992

The Honorable Chief Justice Lucas
and Associate Justices
California Supreme Court

303 - 2nd Street, South Tower
8th Floor, Room 8023

San Francisco, CA 24107-1317

Re: Beaty v. Truck Insurance Exchange,
Third District Court of Appeal

Case No. C010475, Opinion Filed on May 29, 1992

Request to "Grant and Hold", on the Court's own motion,
Pursuant to Rules 28(a) (1) and 29.2(c¢)

To The Honorable Malcolm M. Lucas, Chief Justice of California, and
to the Associate Justices of the California Supreme Court:

The Department of Insurance hereby requests that the Court grant
review of the above-entitled case on its own motion under Rules
28(a) (1) and 29.2(c) of the California Rules of Court.

The Beaty case held that the Unruh Civil Rights Act does not
prohibit marital status discrimination against consumers. This is
the first appellate decision to so hold. The Beaty decision
conflicts with opinions of the Attorney General and administrative
decisions of the Fair Employment and Housing Commission. Although
both of these agencies have concluded that Unruh does prohibit
marital status discrimination, the Court of Appeal decided
otherwise, without making any reference to these agency decisions.
The Court of Appeal rendered its decision in a vacuum, without any
input, amicus curiae or otherwise, from any governmental agency or
any civil rights organizations. '

Donahue v. Fair Employment and Housing Commission, Supreme Court
No. S 024538, is currently pending before this Court and involves
the identical issue addressed in Beaty -- whether marital status
discrimination is prohibited by the Unruh Act -- as well as the
related issue of the scope of the marital status anti-
discrimination provision of Government Code section 12955. (See
former opinion, 2 Cal. Rptr. 2d 32, 34 & n.2, 38 n.5) These cases
involve an important question of law.
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The Honorable Chief Justice Lucas
and Associate Justices
California Supreme Court

July 23, 1992

Page 2

The Department of Insurance requests that this Court preserve the
status quo. Since the business of insurance was expressly made
subject to the Unruh Act by the voters by initiative (Insurance
Code § 1861.03(a)), the Department of Insurance is concerned that
the Beaty case would improperly restrict the scope of Unruh's ban
on discrimination.

In the alternative, the Department of Insurance requests that the
opinion of the Court of Appeal in Beaty be depublished pursuant to
California Rule of Court 979. This alternative is fulily discussed
in the Department of Insurance's letter dated July 23, 1992 and
filed concurrently with this letter brief.

For the foregoing reasons, the Department of Insurance respectfully
requests that this Court issue an order on the Court's own motion
granting review in Beaty and deferring further action pending the
Court's decision in Donahue or, in the alternative, depublishing
the Court of Appeal decision in Beaty, which is temporarily
published at 6 Cal. App. 4th 1455.

Gerleral Counsel

6



TROPY

DANIEL E. LUNGREN State of California
Attorney General DEPARTMENT OF JUSTICE

455 GOLDEN GATE AVENUE, SUITE 6200
SAN FRANCISCO, CA 94102

(415) 703-2086

FACSIMILE: (415) 703-2592
(415) 703-2449

July 22, 1992

Honorable Malcolm M. Lucas
Chief Justice

2California Supreme Court

303 2nd Street, South Tower
San Francisco, CA 94107-1317

RE: Granting review of or depublishing Beaty v. Truck Insurance
Exchange, No. C010475 (filed May 29, 1992 by Third District

Court of Appeal)

Dear Chief Justice Lucas:

I am the attorney of record for the Fair Employment &
Housing Commission of the State of California in a case now
pending before you, Donahue v. Fair Employment & Housing Com.,
No. S 024538 (hereafter Donahue.) One of the issues in. that
case is whether the Court of Appeal correctly concIuded that
the Donahues were entitled to a religious exemption from the
provisions of Civil Code section 51 (the Unruh Civil Rights Act,
which has been held to prohibit arbitrary discrimination by
landlords but does not specifically mention marital status as a
protected class), as well as from the anti-discrimination
provisions of the Fair Employment and Housing Act ( FEH Act,
which specifically lists marital status as a prohibited category
of discrimination.)? The above issue has been fully briefed by
the parties.

1. See p. 12 of the Commission’s Petition for Review and p. 6
of Verna Terry'’s Petition for Review.

2. Specifically the Court noted in a footnote as follows:
"Since the Donahues’ conduct in discriminating against an unmarried
cohabiting couple is proscribed by Government Code section 12955, we
need not address whether the conduct is also proscribed by Civil
Code section 51...To the extent that Civil Code section 51 applies,
the existence of a constitutionally based exemption to Government

Code section 12955...would apply, as well, to section 51." (Donahue
. Fair Employment & Housing Com. (1991) 1 Cal. App. 4th 387, 400,
n. 5.)
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Chief Justice Malcolm Lucas
July 22, 1992
Page 2

In Donahue, the Commission and the Court of Appeal concluded
. that the Donahues discriminated against tenants Verna Terry and
Robert Wilder because they were not married. Since the Court of
Appeal directed the Commission to dismiss the complaint against
the Donahues, and since the complaint accused them of both Unruh
and FEH Act violations, the issue of whether marital status is a
protected class under the Unruh Civil Rights Act will have to be
reached by this Court in order to assess the correctness of the
Commission’s decision (See Donahue v. Fair Employment & Housing
Com., supra, 1 Cal. App. 4th 387, 394, 41l1.)

It has just come to the Commission’s attention that no
Petition for Review was ever filed in the case of Beaty v. Truck
Insurance Exchange, No. 010475 (hereafter Beaty), and that the
time for so doing has lapsed. In that case the Third District
Court of Appeal erroneously concluded that the Unruh Act does not
cover marital status discrimination (Id., pp. 7256-7258 of the
Daily Appellate Report.) This result is in direct conflict with
the interpretation the Commission gave to the Unruh Act in the
Donahue case, where it concluded that marital status
discrimination was prohibited by the Unruh Act (see p. 7 of the
Commission’s decision in D.F.E.H. v. John Donahue, et al., Case
No. 89-10, dated August 10, 1989.)

On behalf of the Commission, it is respectfully requested
that, on or before July 28, 1992, the Court issue an order -
pursuant to Rule 28 (a)(l) of the California Rules of Court
- extending time to consider more fully whether to grant a sua
sponte review of the Beaty case, and that, after due
consideration, it grant review and defer briefing in that case
pending the Court’s decision in Donahue. In the alternative, it
is respectfully requested that the Court order the Beaty decision
depublished pursuant to Rule 978 of the California Rules of
Court, thereby reserving resolution of the Unruh Act issue for
the Donahue case. ‘ :

If review is not granted in Beaty or if the opinion is not
depublished, this erroneous decision, which is in conflict with
the Commission’s Donahue decision and which was arrived at
without briefing by the Commission or other interested parties,
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Chief Justice Malcolm Lucas
July 22, 1992
Page 3

will be binding on trial courts and on the Commission until this
Court has an opportunity to decide in Donahue whether the Unruh
Act covers marital status discrimination.

CC:

Maureen Sheehy

Feldman, Waldman & Kline
235 Montgomery St./Fl. 27
San Francisco, CA 94104

Craig H. Bell

Waldman, Graham & Chuang
12121 Wilshire Blvd. #401
Los Angeles, CA 90025

Sincerely,

DANIEL E. LUNGREN
Attorney General

Kt o kb

KATHLEEN W. MIKKELSON
Deputy Attorney General
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AC LY

FOUNDATION OF
"NORTHERN CALIFORNIA,

1663 Mission Street. Suite 460 _
San Francisco. California 94103 July 22, 1992
Telephone (415) 621-2493 —

California Supreme Court

303 Second Street

South Tower

Room §023

San Francisco, Ca. 94107-1317

Re: Beaty v. Truck Insurance Exchange
Court of Appeal, Third District

No. C010475
Opinion Filed May 29, 1992

To the Honorable Justices of the California Supreme Court:

. The American Civil Liberties Union of Northern
California, the American Civil Liberties Union of Southern
California, and the American Civil Liberties Union of San
Diego and Imperial Counties (the three California affiliates
of the ACLU) write to support the request of the plaintiff
in this case that this court either order the Court of
Appeal opinion depublished or review the decision of the
Court of Appeal on its own motion.

Beaty v. Truck Insurance Exchange is the first case
since this court’s decision 'in Earris v. Capital Growth
Investors (1991) 52 Cal.3d 1142 to decide if a class not
enumerated in the Unruh Act is nonetheless covered by it.
The Beaty decision fails to use the analysis for this
important question set out in Harris, and actually relies on
two arguments which this court disapproved in Harris. Since
Beaty departs so significantly from this court’s careful
Harris opinion, and since it is the first case to consider
this important issue in the wake of Harris, this court
should either depublish it or grant review on its own
motion.

The Beaty court concluded that the Unruh Act does not
apply to marital status discrimination because, in its view,
the state’s policy of promoting marriage would be best
served by having the legislature explicitly decide whether
to include it. 92 Daily Journal DAR at 7256.

Milton N. Estes, M.D., Chairperson ® M. Anne Jennings. Joanne Lewis, Margaret Russell, Fran Strauss, Vice Chairpersons ¢ Tom Lockard. Treasurer
Ann Brick. Edword M. Chen. Marthew A. Coles. John M. Crew, Margaret C. Crosby, Michael Laurence, Alan L. Schlosser, Staff Counsel
Dorothy M. Ehrlich, Executive Director e Cheri Bryant, Development Director 8 O

t,-:_



California Supreme Court Justices
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But in Harris, this court held that the critical
inquiry was not whether the courts believe public policy is
best advanced by including a class within the Act, but
rather whether the characteristic which defines the class is
a "personal” characteristic such as ”geographical origin,
physical attributes and personal beliefs.” Harmonizing the
Legislature’s enumeration of certain characteristics with
this court’s decisions in In Re Cox 3 Cal.3d 205 and its
progeny, this court held that the Unruh Act covers the
enumerated categories and classes defined by “”similar
personal traits, beliefs or characteristics.” 52 cCcal.3d at
1169.

The court in Beaty never addressed the critical
question of whether marital status is a personal trait like
those explicitly covered by the act. Moreover, after
stating its view on the wisdom of including marital status
as a matter of policy, the court said its decision was
supported by the fact that the legislature has banned
marital status discrimination in many statutes, but had not
done so explicitly in the Unruh Act. 92 Daily Journal DAR
at 7256. But in Harris, this court suggested that a large
body of law explicitly protecting the class would be a
factor indicating that the class should be included with
other protected classes- in Unruh. 52 Cal.3d at 1161, n. 9.

Finally, as an alternative basis for its holding, the
Beaty court offered the second sentence of section 51, which
says the section does not “...confer any right or privilege
on a person which is conditioned or limited by law or which
is applicable alike to persons of every sex, color, race
religion, ancestry, national origin or blindness or other
physical disability.” 1In Harris this court said this
sentence meant that Unruh does not create rights if other
legislation specifically disclaims them, and that it does
not create rights if the same rights are already extended by
law to all persons regardless of sex, color, race or the
other categories enumerated in Unruh. 52 Cal.3d at 1155.
The Beaty court never even suggested that any state law
disclaims the right to be free from discrimination based on
marital status in insurance or that any other law prohibits
discrimination in insurance against all persons without
regard to all of the Unruh categories.! Instead, the court
seemed to hold that this sentence limits the Unruh Act to
the enumerated categories. 92 Daily Journal DAR at 7256.
This court specifically rejected that argument in Harris.
52 Cal.3d at 1155.

! Any such holding would appear to be insupportable. Compare Civ. C. §51 with Ins. C. §679.71.
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The ACLU affiliates believe that the Beaty court
reached the wrong result, and that had it applied the Harris
analysis, it would have concluded that marital status
discrimination is prohibited by the Unruh Act. See, Harris
v. Capital Growth Investors (1991) 52 Cal.3d 1142, 1159~
1161; cf., Stoumen v. Reilly (1951) 37 Cal.2d 713; Marina
Point Ltd. v. Wolfson (1982) 30 Cal.3d 721. Were the Beaty
opinion a single exception to a body of cases applying the
Harris analysis to the important issue of coverage under the
Unruh Act, its failure to follow this court’s decision in
Harris might be less critical. But as the first post Harris
case to address the question, it has the potential to
confuse the careful Harris opinion. This court should not
let it stand as is.

Sincerely yours,

MATTHEW A. COLES
American Civil Liberties Union of
Northern California

PAUL HOFFMAN
American Civil leertles Unlon of
Southern California -

BETTY WHEELER

American Civil Liberties Union of
San Diego and Imperial Counties

By

Matthew A. Coles

MAC: fmb
\LETTERS\Beat 0722

cc: Maureen Sheehy, Esq.
Craig H. Bell, Esq.
Clerk, California Court of Appeal
Third District

8
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July 20, 1992

Chief Justice Malcolm M, Lucas

and Meunbers ©f the Court

California Supreme Court

303 Second Straet

South Tower, Eighth Fleor

8an Francisco, California 94107-1317

Re: PBeaty v, Truck Insurance Exchange,
Third District Court of Appeal No. CO1047S,
Opinion file May 29, 1992

Re: mmmgw_gmnmmw
- To the Court:

This letter is written to request that the Court grant
review of the above-entitled matter on its own motion.
Rule 28(a) (1) of the California Rules of Court. In the
alternative, we urge the decision ba depublished.

The Beaty case holds that the Unruh Civil Rights Act
does not prohibit marital status discrimination against
consumers. This Office recently filed an amizus guriae brief in
the case of Delaney v. Superior Past Freight, Case No. 2 Civ.
B063458. In that case, the superior court invalidated a lLos
Angeles ordinance barring employment discrimination on the basis
of sexual orientation upon grounds such ordinancas were preenpted
by the Fair Employment and Housing Act.

Our research in that brief revealed substantial
confusion regarding the extent to which various state laws
encompass certain classes of discrimination. -Accozrdingly, we
urge this Court accept review of the Beaty case to begin to
resolve the conflicts and confusion which currently face both
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Chief Justice Malcolm N. Lﬁcu '

;nd Menmbers 0f the Court . L
e: Beaty v, Truck Ing. Exchange ‘ '

July 20, 1992 ~

Page 2

citizens, legislators, and practitioners in the field of
employment law. Alternatively, please consider this a request to

order the Boaty deciaion depublished. Cal. Rules of Court,
Rule 978.

Very truly yours,
JAMES K. HAHN, City Attorney

W@uﬁ\’.

LINDA K. LEFK A
Assistant City Attorne

LKL:sis
(213) 483-=7471
LLot\Letters\Buprema.Ct

ccs: Ma. Maursen Sheeby
Feldman, Waldman & Kline
. 235 Montgomery St., 27th Floor
San Francisco, CA 94104

Nr. Craig H. Bell

Waldman, Graham & Chang
12121 wilshire Blvd., #401
los Angeles, CA 950025

Court of Appeal

Third District

Library and Courts Bldg., Rm. 115
S8acramento, CA 95814 -

Honorable Joe 5. Gray

720 9th Strest
Sacramento, CA $5814
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The Honorable: Chief Just;ce Lucas
and- Associate Justices
- California Supreme Court
303 Second Stréet, South Tower
8th Floor,  Réom 8023 ‘
San Francisgco, CA 94107 1317

To the Honorable Maleolnm H, Lucas, chlef Justice of califo:nia,
and to the Assoc1ate Just;ces of thé Calzﬁornia Suprene court:
v. T pance S
Case No. C010475

. We are writing to request that the court grant review of the
"above-entitled case on its own motion undef ‘Rule 28(a) (1) of the
California Rules of Tourt. Alternatively, We request the Court

to depublish the deciszon under Rule 978 of the californ;a Rnles
of COurt. R

The Opinion in. Es££¥ was’ tinal as to the COurt of appeal on
June 28, 1992, Therefore, in order for thé.Court to preserve its
jurisdiction to graiit review on its own motion, we respectfully
urge that on or befdore July 28, the Court issue an order

extinding time for it to consider nore fully whether to grant
review, . :

The anasx caso held that the Ufruh 01v11 Rights Act does not
prohibit marital status diserimination against conguners. This
is the first appellate decision to so holdi. The decision
conflicts with opinions of the Attorney General and
administrative decisions of the Fair Employment and Housing
Commission.. The Fair Emploeyment and Housing Commission

"adjudxcates cases of employment, housing and public
accommodations discrimination and thus plays a significant role
in the administrative enforcement of the Unruh Act and the Fair
Employment and Housing Act (Government Code section 12935,
subdivision (b).) Aalthough both of these agencies have concluded
that Unruh does prohibit marital status discrimination, the Court
of Appeal decided otherwise, without even méntionling these agency
decisions. The COurt of Appeal rendered 1ts decision in a
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The Honorable Chmef'austlce Lucas T e .
and Associate Justices -2- . ... July 20, 1992

vacuun, absent any'input amicus curlae or: otherwlse, from any
government agency ¢f any civil rights organizations.

The identical 1ssue -- whether marital ‘status discrimination
is prohibited by the Unruh Act =~ is pend;ng in this Court in

LORANY adr _Epplovment and sing Compmissien, Supreme Court
No. s 024538. The iSsue was fully brzefed by Verna Terry, Real
Party in Interest in Donahue. (See Opening Brief on the Merits

of Real Party in Interest, pages 12-18.) The issue of marital
status was also addressed by the city of San Diego in 1ts amicus
letter dated May 19, 1992. ;

_ The Beaty. case involves an important questidn of law. In as
much as this same issue is pendzng before this Court in Donahue,
The City of San Diego urges this Court to maintain the status quo
regarding marital status discrimination protection undexr Unruh at
least until it issues its decision in Donahyé. This Court may do
8o by: (1) issuing an order prior to July 28 aextending to
consider a gua sponte grant of raview in Beaty; (2) give full
congsideration t© a grant of review of the Court’s own motion; and
{3) grant review and defer briefing in the case pending the
Court’s decision in Dopahue.

Alternatively, The City of San Diege asks this Court to -
order the Beaty decision depublished pursudnt to Rule 978 of the
California Rules of Court. The opinion should be depublished
because it ignores administrative precedent, including two
attorney general opinions (58 Op. Att’y Gen.-608, 613 (1975) and
59 Op. Att’y Gen. 223, 224 (1976)), and a décision of this Court
which cited the 1975 Attorney General opinien with approval
(Maxdna Point Ltd, V. Wolfson, 30 Cal. 3d 721, 736 (1582).) The
Court of Appéal copinion also igncred the decision of the Fair
Employment and Housing Commission in the Dénahue tase in which
the Commission . ruled that the Unruh Act prohibita marital status

digscrimination. e
' o Sincerely yonrs,
_ \JOHN W. WITT, City Attorney
By-é
Sharon A. Harsﬁall
Deputy ctty Attorney
SAM:mrhi:571.1

o .



CITY OF

SANTA MONICA

CALIFORNIA

OFFICE OF THE CITY ATTORNEY ' WRITER'S DIRECT DIAL NUMBER
(310) 438-
8336

July 20, 1992

California Supreme Court
303 2nd streat, South Tower
san Francisco, California 94107=-1317

Re: Beaty v. Truck Insurance Exchange
ard Dist Ct of Appeal Case No. C010475
Opinion Filed May 29, 1992

Request of Appellants for Order Extending Time Prior
to Jurisdictional Deadline of July 28, 1992

Attention: Chief Justice Malcolm M. Lucus
TO THE COURT:

The City of Santa Monica supports the request of appellants
in Beaty v. Trxugk Insurance Exchange for an order granting review
under Rule 28(a)(1) of the California Rules o¢f Court or
alternatively, for an order depublishing the decision under Rule
978 of the California Rules of Court, since the issue of whether
marital status discrimination is prohibited by the Unruh Act is
pending before this Court in the Donahue v. Fair Employment and
Housing Commission case, Supreme Court No. § 024 538.

The Plaintiffs in the Donahue case are similarly situated
to the plaintiffs in the Beaty case in that the overriding basis
for discrimination in both cases is marital status. The ilssues
of equality in consumer services for unmarried couples is
extremely important in a state as diverse as cCalifornia. The

~ holding in the Beaty case is far reaching in its possible effects
.on other consumer services. The issue of whether the Unruh Civil
Rights Act (Civil Code Section 51 et seq.) prohibits
discrimination on the basis of marital status is of such
importance that the intervention of the Supreme Court is
necessary to protect the rights of the vast number of individuals

CITY HALL, 1685 MAIN STREET, SANTA MONICA, CALIFORNIA 90401-3205 g7
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California Supreme Court
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Page 2

who may be adversely affected by the holding of the Court of
Appeal.

In light of the extensive briefing of the issue of marital
status discrimination in the Donahue case and the possible impact
the Beaty decision, we strongly urge the Court to grant the
Appellants’ request to grant review of the decision or in the
alternative to depublish it.

Yours,

Kimery A. Shelton

Deputy City Attorney
Consumer Protection/Fair
Housing & Civil Rights Unit

§¢



BAY AREA LAWYERS FOR INDIVIDUAL FREEDOM

P.O. Box 421983 San Francisco, CA 94142-1983 (415) 956-5764

July 23, 1992

California Supreme Court
303 Second Street, South Tower
San Francisco, California 94107-1317

Attention: Chief Justice Malcolm M. Lucas

RE: Beaty v. Truck Insurance Exchange, Third District Court of
Appeal Case No. C010475, Opinion Filed May 29, 1992

To The Honorable Justices of the California Supreme Court:

Bay Area Lawyers For Individual Freedom ("BALIF") writes in
support of the petition for review in the above-entitled case. 1In
the alternative, BALIF supports depublication of the decision.

BALIF is an crganization of more than four hundred lawyers,
legal workers and law students in the San Francisco Bay Area. It
was founded in 1980 to protect and further the 1legal and
professional interests of lesbians and gay men and, more broadly,
to seek justice for sexual minorities under the law. BALIF has
filed numerous amicus curiae briefs in important state and federal
gay and lesbian rights cases, most recently in Donahue v. Fair

Employment and Housing Commission, California Supreme Court No.
S 024538.

BALIF requests that the Court grant review of the above-
entitled case on its own motion pursuant to Rule 28(a) (1) of the
California Rules of Court. The opinion in Beaty was final as to
the Court of Appeal on June 28, 1952. ¥we theiefore respectfully
request that the Court .issue an order extending time for
consideration of whether to grant review, thus preserving the
Court's jurisdiction to grant review on its own motion.

The Court of Appeal in Beaty held that the Unruh Civil Rights
Act does not prohibit discrimination based on marital status.
While the holding in Beaty conflicts with two opinions of the
Attorney General (58 Ops.Cal.Atty. Gen. 608, 613 (1975):; 59
Ops.Cal.Atty.Gen. 223, 224 (1976)), the Court of Appeal nowhere
addressed these opinions. Moreover, the Court of Appeal nowhere
acknowledged that its ruling was contrary to the decision reached
by the Fair Employment and Housing Commission ("FEHC") in Donahue

v. Fair Employment and Housing Commission, supra.

BALIF is a Bar Association of over 400 lesbian and gay members of the legal community.

Gay Legal Referral Service AIDS Legal Referral Panel 80]
(415) 621-3900 (415) 291-5454 -



The Beaty case involves an important question of law. How
that issue is resolved will directly affect the civil rights of the
many heterosexual and gay and lesbian unmarried couples of the
state of California. The question of whether marital status
discrimination is prohibited by the Unruh Civil Rights Act is
currently before the Court in Donahue, supra. In contrast to the
Beaty decision, which was reached without the benefit of any amicus
briefing or administrative agency determination, in Donahue the
issue has been fully briefed both by Verna Terry, Real Party in
Interest, and numerous amici, and the FEHC has ruled on the matter.

In light of the above, BALIF requests that the Court: (1)
issue an order prior to July 28, 1992 extending time to consider a
sua sponte grant of review in Beaty; (2) give full consideration to
a grant of review on the Court's own motion; and (3) grant review
and defer briefing in the case pending the Court's decision in
Donzhue.

In the alternative, BALIF requests that the Court order Beaty
depublished pursuant to Rule 978 of the California Rules of Court.
The opinion should be depublished because it ignores the
administrative precedents cited above. ~

Thank you for your attention to this matter.

Very truly yours,

Michael Adams
Bay Area Lawyers For Individual Freedom

Qo



PROOF _OF SERVICE

I, Michael Adams, declare that I am a citizen of the United
States, employed in the City and County of San Francisco; I am
over the age of 18 years and not a party to the within action or
cause; my business address is 1663 Mission Street, Suite 400, San
Francisco, California, 94103.

On July 23, 1992, I caused to be served by mail a copy of a
letter to the California Supreme Court dated July 23, 1992, by
placing a true copy thereof enclosed in a sealed envelope, with

appropriate postage, and placed in the U.S. Mail addressed as

follows:
Maureen Sheehy, Esq. Tom Coleman, Esdg.
Feldman, Waldman & Kline P.0. Box 65756
235 Montgomery St., 27th Los Angeles, CA 90065
Flr.
San Francisco, CA 94104 Honorable Joe Grey
: : . o . _ 720 9th Street
Craig H. Bell, Esq. Sacramento, CA 95814

Waldman, Graham & Chuang
12121 Wilshire, #401
Los Angeles, CA 90025

Clerk

California Court of Appeal

Third District

914 Capitol Mall, Rm. 100

Secramento, CA 95814

I declare under penalty of perjury that the foregoing is

true and correct. Executed on July 23, 1992 at San Francisco,
California.

Michael Adams
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July 23, 1992

Honorable Chief Justice Malcolm M. Lucas
Honorable Justice Stanley Mosk
Honorable Justice Edward Panelli
Honorable Justice Joyce L. Kennard
Honorable Justice Armand Arabian
Honorable Justice Marvin Baxter

Honorable Justice Ronald Marc George

California Supreme Court
303 Second Street, South Tower
San Francisco, California 94107-1317
Re: Request for Order Extending Time in
Which to Grant Review, Order Granting
Review, or Order Granting Request for
Depublication in Beaty v. Truck
Insurance Exchange, (Case No. C010475,
3rd District Court of Appeal, Opinion
filed May 29, 1992); Supreme Court Case -
No. 8-027760 .

To the Justices of the California Supreme Court:

Oon behalf of Midpeninsula Citizens for Fair Housing, a
California nonprofit public benefit corporation, we write to
request that the Supreme Court: (1) order an extension of
time in which to determine whether to grant review of the
decision of the Third District Court of Appeal in Beaty v.
Truck Insurance Exchange, Case No. C010475, published in the
advance sheet at 6 Cal.App.4th 1455 (copy attached); and (2)
on its own motion, grant review of that decision pursuant to
Rule 28(a) (1) of the California Rules of Court.
Alternatively, we request that the Court depublish the
decision under Rule 978 of the California Rules of Court.

In affirming the grant of a demurrer without leave to
amend, the Beaty court determined that the Unruh Civil
Rights Act- (Civil Code Section 51 et seqg.) does not prohibit
marital status discrimination. Beaty, 6 Cal.App.4th at
1463. The Beaty court decided this very important question
of civil rights law without the participation by any
affected government agency, any civil rights organization,
or other amicus. In its opinion, the Beaty court failed to
cite or distinguish relevant precedents.

INHSE177.P50
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We became aware of the Beaty decision a few days ago.
We are informed that the Beaty plaintiffs have retained new
counsel and have requested that the Supreme Court take the
same actions requested in this letter.

Nature of Requesting Entity

MCFH is a private nonprofit membership organization,
located in Palo Alto, California, which provides
investigation, counseling and education concerning housing
discrimination in more than a dozen San Francisco Bay Area
cities. MCFH has been actively engaged in fair housing for
over twenty-five years. MCFH's interests are directly
affected by the Beaty decision because the Unruh Civil
Rights Act is one of the civil rights laws applicable to
housing which MCFH seeks to enforce. MCFH has a vital
interest in the interpretation of discrimination laws
applicable to housing.

The Beaty Opinion and the Donahue Case

The Beaty opinion is the first appellate decision which
expressly holds that the Unruh Act does not prohibit marital
status discrimination. The decision fails to mention. or -
distinguish contrary authority and purports to determine an
issue now before the Supreme Court in Donahue v. Fair
Employment and Housing Commission, Case No. S 024538. [(See

Donahue v. Fair Employment and Housing Commission, (1991) 1
Cal.App.4th 387, 394, fn.2 and at 400, £fn.5, v, granted.)

The Fair Employment and Housing commission (FEHC)
concluded in Donahue, inter alia, that marital status
discrimination is prohibited by the Unruh Act and the Fair
Employment and Housing Act (Government Code Section 12900 et
seq.) (the “FEHAY"), and found that the Donahues had
discriminated on the basis of marital status against an
unmarried couple, Verna Terry and Robert Wilder. (See
D.F.E.H. v. John Donahue et al., Case No. 89-10, August 10,
1989, at 7.) The Court of Appeal determined that the Free
Exercise Clause of the California Constitution exempted the
Donahues from the enforcement of the marital status
discrimination prohibition under the FEHA. (Donahue, 1
Cal.App.4th at 410.)

In order to reach its conclusion that the
constitutional exemption required dismissal of the FEHC
enforcement action, the Court of Appeal's decision in
Donahue assumed, arquendo, that the Unruh Act prohibited
marital status discrimination. The Court of Appeal declared
that "[t]o the extent that Civil Code section 51 applies,

INHSE177.P50
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the existence of a constitutionally based exemption to [the
prohibition against marital status discrimination under]
Government Code Section 12955 . . . would apply, as well, to
section 51." (Donahue, 1 Cal.App.4th at 400, fn. 5.)

The question whether the Unruh Act prohibits marital
status discrimination has been fully briefed in the Supreme
Court. (See "Opening Brief on the Merits of Real Party in
Interest," pp. 12-18; and respondent's answer thereto, pp.
7-8.) The Supreme C?urt may reach and decide the Unruh Act
question in Donahue.

The Beaty Opinion and Relevant Precedent

The Beaty opinion does not even mention opinions of the
California Attorney General and the administrative decision
of the California Fair Employment and Housing Commission in
Donahue, which hold that the Unruh Act does prohibit marital
status discrimination. (See (1) the Opinions of the
California Attorney General at 58 Ops.Cal.Atty.Gen. 608, 613
(1975), cited with approval in Marina Point Ltd. v. Wolfson
(1982) 30 Cal.3d 721, 736, at 59 Ops.Cal.Atty.Gen. 223, 224
(1976), and (2) the decision of the FEHC at D.F.E.H. v. John
Donahue et al., Case No. 89-10, August 10, 1989, at 7). 1In
addition to the failure to deal with this prior authority,
we believe that the Beaty opinion erroneously applies the
decision of the Supreme Court in Harris v. Capital Growth
Investors XIV (1991) 52 Cal.3d 1142. Under Harris, the
Unruh Act prohibits arbitrary discrimination on the basis of
personal characteristics, as distinguished from "“economic"®
criteria. Harris, 52 Cal.3d at 1169. Marital status is
properly characterized as a "personal characteristic" within
the meaning of the Unruh Act.

Request for Grant of Review

The Beaty decision became final as to the Court of
Appeal on June 28, 1992. If the Supreme Court does not act
with regard to the Beaty Decision by July 28, the decision
will become final in its current status as a published
decision. For the reasons stated above, we urge the
Supreme Court to maintain the status quo of civil rights

1 If the Supreme Court concludes that the Donahues are not

entitled to a religious exemption from the marital status
discrimination prohibition, the judgment of the Court of Appeal
would be reversed unless this Court were to decide that neither
statute prohibits discrimination against unmarried couples.

INHSE177.P50
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enforcement of marital status protection under the Unruh Act
at least until the Supreme Court issues its decision in
Donahue. We request that the Court: (1) issue an order
prior to July 28 extending time to consider a sua sponte
grant of review in Beaty, (2) give full consideration to a
grant of review of the Court's own motion, and (3) grant
review and defer briefing in Beaty pending the Court's
decision in Donahue. The Supreme Court has the authority to
take all these actions pursuant to California Rules of Court
Rule 28(a) (1).

The court should grant review of the Beaty decision in
order to secure unifcrmity of decision with prior precedent
and the Donahue case, and to settle an important question of
law regarding the scope of the Unruh Act's anti-
discrimination protectlon. See California Rules of Court
Rule 29(a). :

lternative Request De icatio

Alternatively, MCFH requests the Supreme Court to corder
the Beaty decision depublished pursuant to Rule 978 of the
California Rules of Court. The opinion should be
depublished because it fails to mention and .distinguish
relevant contrary precedents, and because it erronecusly
applies the applicable standard for determining whether
- discrimination on the basis of a personal characteristic is
prohibited by the Unruh Act.

Thank you for your consideration of this request.
Sincerely,
GOLDFARB & LIPMAN

Counsel for Midpeninsula
izens for Fair Hap

James D. Smith
State Bar No. 135538

INHSE177.PSO
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July 21, 1992

Honorable Chief Justice Malcolm M. Lucas, and
Honorable Associate Justices

Supreme Court of the State of California

303 2nd Street, South Tower, 8th Floor

San Francisco, CA 94107-1317

RE: Beaty v. Truck Insurance Exchange, Third District Court of
Appeal, Case No. C010475

TO THE CHIEF JUSTICE AND ASSOCIATE JUSTICES:

The Fair Housing Council of Orange County respectfully
requests the Court to grant review of the above entitled action on
its own motion pursuant to Rule 28(a) (1) of the California Rules of
Court.

Beaty wv. Truck Insurance Exchange is the first appellate
decision to hold that the Unruh Civil Rights Act does not prohibit
marital status discrimination against consumers. In so holding,
the Third District ignored contrary precedents set by both the Fair
Employment and Housing Commission and the Office of the Attorney
General, including the opinions of 58 Ops.Cal.Atty.Gen. 608 (1975)
and 59 Ops.Cal.Atty.Gen. 223 (1976); moreover, the Court of Appeals
failed to acknowledge a decision of this Court which cited the
former Attorney General opinion with approval (Marina Point Ltd. v.
Wolfson (1982) 30 Cal.3d 721, 736). Finally, this precise issue is
currently pending in this Court in Donahue v. Fair Employment and
Housing Commission, Supreme Court No. S024538.

The Beaty decision was filed on May 29, 1992, and was final as
to the Court of Appeal on June 28, 1992. So that this Court may
maintain jurisdiction to grant review on its own motion, we would
ask that it issue an order, on or before July 28, 1992, extending
the time for considering a sua sponte review. Should the Court
issue such an order, and after fully considering this question, it
is our sincere hope that the Court will in fact grant review of the
subject case and defer further briefing pending the forthcoming
decision in Donahue. This would insure, at least until the Donahue
opinion is rendered, that the current protections afforded under
the Unruh Act will continue intact and undiminished.

FAIR HOUSING COUNCIL of ORANGE COUNTY
1222 N. BROADWAY, SANTA ANA, CALIFORNIA 92701 O (714) 569-0823

cﬂxﬂ%qnW' "'Serving Orange County Since 1965"

o}
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In the alternative, and for the reasons previously cited, we
would respectfully request that the Court order the Beaty decision
depublished pursuant to Rule 978 of the California Rules of Court.
If permitted to stand, this decision will inevitably have far-
reaching and devastating effects on the livelihood of many of our

state's residents.
Sincerely,

Rob B. Rank
Fair Housing Council of Orange County
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July 17, 1992
VIA FEDERAL EXPRESS

Hon. Malcolm M. Lucas, Chief Justice, and
the Associate Justices of the Supreme Court

303 2nd Street, South Tower

san Francisco, CA 94107-1317

Re: Beaty v. Truck Insurance Exchange,
Third District Court of Appeal
No, €010475, Opinion Filed May 29, 1992

Dear Chief Justice and Associate Justices:

Greenberyg, Glusker, Fields, Claman & Machtinger serves as
general counsel to Westside Fair Housing Council ("WFHC"), a
nonprofit corporation organized to asasist victims of illegal
housing discrimination in West Los Angeles and neighboring
communities. We write to request that the Court grant review of
the Boaty case on its own motion under Rule 28(a) (1) of the
California Rules of Court. Alternatively, we asked the Court to

order that the opinion be depublished under Rule 979 of the
California Rules of Court.

Organized in 1568, WFHC is a community-basaed organization
funded by government grants and private donations. Operating
under contracts with tha city of Los Angeles and other Southern
California municipalities, WFHC works to eliminate unfair housing
practices and assists homeseekers and renters who have been
unfairly denied housing opportunities. In this role, WFHC
conducts indapandent investigations to uncover aevidence of
iliegal discrimination, supports litigation on behalf of victims
of illegal discrimination, and occasionally joins as a plaintiff
in litigation against landlords who vioclate fair housing laws and
the Unruh Civil Rights Act.

The opinion in Beaty became final as to the Court of Appeal
on June 28, 1892. Therefore, in order for the Court to preserve

9990100145-156147.179
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GREENBERG, GLUSKER, FIELDS,

CLAMAN & MACHTINGER

Hon. Malcolm M. Lucas, Chiaf Justice, and

the Aasscciate Justicee of the Supreme Court
July 17, 1992 ‘
Page 2

its jurisdiction to grant review on its own motion, we
reapectfully urge that on or before July 28, 1992, the Court
issue an order extending time for it to consider more fully
whether to grant review.

Among other things, the Court of Appeal held in Beaty that
the Unruh Civil Rights Act doas not prohibit discrimination

againat consumers based on their marital status. This very issue
is pending in this Ceurt in i

Donahue v, Fairx Enplovment._and
, Supr. Ct. No. 8 024538. The issue was fully

briefed by Real Party in Interest Verna Terry in the Donahue
case.

Both the Fair Employment and Housing Conmission and the
Attorney General have concluded that the Unruh Civil Rights Act
prohibits marital status discrimination. The Court of Appeal in
Beaty decided otherwise without reviewing any decision of the
FEHC or any opinien of the Attorney General. (See 58

Ops.Cal.Atty.Gen. 608, 613 (1975); 59 Opa.Cal.Atty.Gen., 223,224
(1976).)

Westside Fair Housing Council respectfully requests that the
Court maintain the status quo ante of civil rights enforcenment
pending its decision in Donahue. Alternatively, Westside Fair
Housing Council requests that the Court order that the Bgatv
opinion be depublished pursuant to Rule 979 of the California
Rules of Court.

spectfully submitted,

J

Roger L. Funk
RLF/8w

cc: Attached Proof of Service

9990100145-158147.179
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Lambda Legal Defense and Education Fund, Inc.

666 Broadway, New York, NY 10012  (212) 995-8585 FAX (212) 995-2306

606 S. Olive St., Suite 580, Los Angeles, CA 90014  (213) 629-2728  FAX (213) 629-9022
Board of Directors
Car L e
Hay H Harkas, Je July 23, 1992
Treasurer
Nan P Baiey
Secretary
Andrew A Chrls
bonoosfec California Supreme Court
Jon J Duran 303 - 2nd Street/So. Tower
s e San Francisco, CA 94107-1317
lom L. Jean
Ronaig Johnson
Mart H. Kruger
il Re: Beatv v. Truck Insurance Exchange
Hoam sk Court of Appeal No. C 010475
Elcabein Mchamara Published at 6 Cal.App.4th 1455
Frank Olgham, &
Rovert V;‘ﬂaa Sz y .
LmnlL Ir
R Action Required by July 28, 1992
ﬂrmda‘R Rvera
e Dear Members of the Court:
Ui . "
Charies Soregel Lambda Legal Defense and Education Fund, Inc. and
o s Lawyers for Human Rights filed a brief amicus curiae with
Execulive Dircior this Court on May 15, 1992, in the case currently pending
iﬁ;gﬁf before the Court entitled Donahue v. Fair Employment and
Paui L Erelones Housing Commission, S 024538. We now join in the request
Ozputy Directar of Appellants Boyce Hinman and Larry Beaty that the Court
xﬁthmw "grant and hold" review of the above-referenced case,
Setn J. Cloutman Beaty v. Truck Insurance Exchange, pending disposition of
Statf Attorneys Donahue.
Suzanne Goidberg e i
Michae! isbedl . . .
e drbai As pointed out by Appellants Hinman and Beaty, the
Pub. Education Coard. deadline for filing a petition for review in this case
Fovy Pty expired on July 8, 1992. Counsel for amici did not learn
o gl that Appellants' counsel before the court of appeal had
Joseon B Nanss failed to file a petition for review until after July 8.
il Because of the similarity of issues resolved in Beaty to
Membership Coordinator those raised before this Court in Donahue, amici believe
Sastpe S that the interests of fairness and judicial consistency
o will best be served through the Court's exercise of its

Development Associale
Emee Robles*

power sua sponte to "grant and hold" review of the Beaty
case, pending disposition of Donahue. Alternatively,

e amici urge this Court to depublish the Beaty decision as
Assistant to the inconsistent with existing caselaw.

Legal Director )

Michae! Decench : . i

Membership Assistant The Beaty decision addressed the issue of whether,
ﬂﬁﬁﬁf in the context of insurance, the Unruh Civil Rights,

31 Dngs Civil Code Section 51 et seq., prohibits business

Devetopment Assistant
£d Corkey

Office Assistaal,

Staff Photographer

fom burski
Accounling Assistant
Cares Baca

105 Angeles Offce

establishments from discriminating against unmarried
couples on the basis of their marital status. This issue
already lies before this Court in Donahue. Not only does
this issue affect the consituents represented by amici,

Through test-case litigation and public education, Lambda works nationally to defend and extend the rights of lesbians,
gay men, and people with HIV. Lambda is a non-profit, tax-exempt organization founded in 1973.
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this issue similarly affects all persons, married or unmarried,
who may face differential treatment based on their marital
status. The decision in Beaty that such discrimination is not
barred by the Unruh Act is inconsistent with existing precedent.
The Beaty decision does not address two conflicting opinions from
the Office of the Attorney General: 1) 58 Ops.Cal.Atty. Gen.
608, 613 (1975) (cited with approval in Marina Point Ltd. v.
Wolfson (1982) 30 Cal.3d 721, 736); and 2) 59 Ops.Cal.Atty.Gen.
223, 224 (1976). The decision also conflicts with the decision
of the Fair Employment and Housing Commission and the Court of
Appeal in the Donahue case.

A "grant and hold" is appropriate in instances such as this
to preserve the status quo and to prevent a miscarriage of
justice. If the Beaty decision is allowed to stand unreviewed,
numerous agencies will be hampered in their interpretation and
enforcement of the Unruh Act. The Beaty court did not have the
benefit of the participation of these agencies and the numerous
amici who have provided this Court with additional insight into
the ramifications of such a holding. Thus, the decision should
be held pending disposition of Donahue.

For the foregoing reasons, we respectfully urge the Court to
issue an order on the Court's own motion to grant review in Beaty
and defer further action pending the Court's decision 'in Donahue,
or, alternatively, to depublish the Beaty decision.

Respectfully submitted,

%7 S zomd<

Mary Newcombe

Counsel for Amici Curiae
Lambda Legal Defense and
Education Fund, Inc. and
Lawyers for Human Rights

cc: Attached Proof of Service
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No. 3rd C010475 - S027760

IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

[N BANK

LARRY BEATTY et al.
v.

TRUCK INSURANCE EXCHANGE

The time for granting or denying review on the court's
own motion is hereby extended to and including August 27, SUPRERE ¢ COURT
,z,l t b-,s
1992, or the date upon which review is either granted or ' r . k“‘

denied. Rule 28(a)(1) California Rules of Court. A JUL 241992

I-s 1
P &?" (i Cleri

\;/fﬂ /c;-»{:_

Aot;'ing Chief Justice
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Third Appellate District No. C010475
S027760

IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

IN BANK
LARRY BEATY Et Al., Appellants Sg"iEtE COURT
v AUG 27 1992
TRUCK INSURANCE EXCHANGE, Respondent Robert Wandruffclerk
o DEPUTY

The requests to grant review on the court's own motion are denied.
The requests for an order directing depublication of the opinion
are denied.

Chief Justice
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PAGE 1
Display 1991-1992 Bill Text - INFORMATION
BILL NUMBER: SB 1923
BILL TEXT

INTRODUCED BY Senator Marks

FEBRUARY 21, 1992

An act to amend Section 790.03 of the Insurance Code, relating to
insurance.

LEGISLATIVE COUNSEL'S DIGEST

SB 1923, as introduced, Marks. Insurance: unfair practices.

Existing law prohibits life or disability insurers from engaging in certain
discriminatory practices, as specified, on the basis of race, color, religicn,
mnational origin, ancestry, or sexual orientation. . .

Existing law also defines and provides remedies for various unfair
practices in the business of insurance. One of these categories of unfair
practices is the making or permitting of unfair discrimination between
individuals of the same class and equal expectation of life in the rates
charged for any contract of life insurance or of life annuity or in other
benefits payable or in any other of the terms and conditions of the contract.

This bill would revise that unfair practice provision to specifically
include, as an unfair practice, discrimination based on an individual's race,
religion, national origin, marital status, or sexual orientation in the rates
charged for any contract of insurance or in other benefits payable or in any
other of the terms and conditions of the contract.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.
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SENATE 8ILL No. 1923
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PROPOSED AS AMENDED
July 1, 1982

Introduced by Senator Marks

February 1, 1992

S e E S T S E S A E S S T R E S S A s S e R E I B E T S S S EE R A E S =

An act to amend Section 780.03 of the Insurance Cods, relating to Insurance.
S8 1923, as introduced, Marks. Ingurance: unfair practices.

The people ¢of the State of Callfornia do enact as follows:

SECTION 1, Section 790.03 of the Insurance Code is amended to read:

790.03. The following are hereby defined as unfalr methods of competition and
unfair and cdleceptive acts or practices in the business of Insurance.

(a) Making, Issuing, circulating, or causing to be made, lssued or circulated, any
estimats, lllustration, circular or statement misrepresenting the terms of any policy lssued
or to be Issued or the benefits or advantages promised thereby or the dlividends or share
of the surplus to be received thereon, or making any false or misleading statement as to
the dividends or share of surplus previously pald on similar policles, or making any
misleading representation or any misrepresentation as to the financial condition of any
insurer, or as o the legal reserve system upon which any life insurer operates, or using
any name or title of any policy or class of pollcies misrepregenting the true nature thereof,
or making any misrepresentation to any policyholder Insured in any company for the
purpose of Inducing or tending to induce such policyholder to lapse, forfelt, or surrender
his or her Insurance.

(b) Making or disseminating or causing to be made or disseminated before the
public in this state, In any newspaper or other publication, or any advertising device, or
by public outcry or proclamation, or In any other manner or means whatsoever, any
Statement containing any assertion, representation or statement with respect to the
business of insurance or with respect to any persen in thé conduct of his or her insurance
business, which Is untrue, deceptive, or misleading, and which s known, or which by the
exercise of reasonable care should be known, to be untrue, deceptive, or misleading.

(¢) Entering into any agreement to commit, Or by any concerted action committing,
any act of boycolt, coercion or intimidation resulting In or tending to result in
unreasonable restraint of, or monopoly In, the business of insurance.

(0) Filing with any supervisory or other public official, or making, publishing,
disseminating, ¢irculating, or delivering to any person, or placing before the public, or
causing directly or indirgctly, to be made, published, disseminated, circulated, delivered
1o any person, or placed before the public any false statement of finanefal condition of an
insurer with Intent to deceive.

(8) Making any false entry in any book, report, or statement of any Insurer with

joY
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intent to decelve any agent or examiner lawifully appointed to examins Into its condition
or into any of its affairs, or eny public official to whom the Insurer is required by law (o
report, or who has authority by 'aw o examine Into Its condition or into any of s affalrs,
or, with like intent, willfully omitting to make a trve entry of any material fact pertaining to
the business of the insurer in any book, report, or statement of the Insurer.

(f) Making or permitting any unfair discrimination between individuals of the same
class and equal expectation of life, In¢luding, but not limited to, discrimination based on
an Individual’s racs, religion, gender, gex, origin, marital status, or séxual orientation, In
the rates charged for any contract of Jife insurance or of life annufly or in the dividends
or other benefits payable thereon, or in any other of the terms and conditions of the
contract,

This subdlvision shall be interpreted, for any contract of ordinary iffe Insurance or
Individual life annuity applied for and issued on or after January 1, 1981, to require
differentials based upon the sex of the Individual Insured or annuitant in the rates or
dividends or benefits, or any combination thereof. This requirement Is satistied If those
differentials are substantially supported by valld pertinent data segregated by sex,
Including, but not necessarily limited to, montality data segregated by sex.

However, for any contract of ordinary life insurance or individual fife annuity
applied for and Issued on or after January 1, 1981, but before the compliance dats, In fleu
of those differentials based on data segregated by sex, rates, or dividends or bensiits, or
any combination thereof, for ordinary life insurance or individual life annulty on a female
lite may be calculated as follows: (a) according to an age not less than three years nor
more than six years younger than the actual age of the female insured or female
annuitant, In the case of a conlract of ordinary life insurance with a face value greater
than five thousand dollars ($5,000) or a contract of individual life annuity; and (b)
according to an age not more than six years younger than the actuat age of the female
Insured, In the case of a contract of ordinary life insurance with a face value of five
thousand dollars ($5,000) or less. “Compllance date” as used in this paragraph shall mean
the date or dates established as the operative date or dates by future amendments to this
code directing and authorizing life insurers to use a montality table contalning mortailty
cdata segregated by sex for the calculation of adjusted premiums and present values for
nonforfeiture benefits and valuation reserves as specified In Sections 10163.5 and 10489.2
or successor sections.

Notwithstanding the provisions of this subdlvision, sex based differsntials in rates
or dividends or benefits, or any combination thereof, shall not be reQuired for (1) any
contract of life insurance or life annuity issued pursuant to arrangements which may be
considered terms, conditions, or privileges of employment as these terms are used in Title
Vil of the Civil Rights Act of 1964 (Public Law 88-352), as amended, and (2) tax sheltered
annuities for employees of public schools or of tax exempt organizations described in
Sectlon 501(¢)(3) of the Internal Revenue Code.
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{i) Making or disseminating, or causing to be mads or disseminated, before the
public in this state, in any newspaper or other publication, or any other advertising device,
or by public outcry or proclamation, or in any other manner or means whatever, whether
- directly or by implication, any statement that a named Insurer, or named Insurers, ere
members of the California Insurance Guarantee Association, or insured agalnst insolvency
&s delfined in Section 119.5. This subdivision shall not be Interpreted to prohiblt any
activity of the California Insurance Guarantee Association or the commissioner authorized,
directly j%r by implication, by Article 14.2 {commencing with Section 1063).

() Knowingly committing or performing with such frequency as to Indicate a
general business practice any of the following unfair claims settlement practices:

(1) Misrepresenting to claimants pertinent facts or Insurance pollcy provisions
relating to any coverages at Issue.

(2) Falling to acknowledge and act reasonably promptly upon communications with
respect to claims arising under insurance policies.

(3) Falling to adopt and fmplement reasonable standards for the prompt
Investigation and processing of claims arising under Insurance policles.

(4) Failing to affirm or deny coverags of claime within & reasonable time after proof
of loss requirements have been complated and submitted by the insured,

(5) Not attempting In good faith to effectuate prompt, fair, and equitable settiements
of claims in which ligbllity has become reasonably clear.

(8) Compelling Insured to institute litigation to recover amounts due under an
Insurance policy by offering substantially less than the amounts ultimately recovered in
. actions brought by the insured, when the Insured have made claims for amounts

- reasonably similar to the amounts ultimately recovered.

(7) Attempting to settle & claim by an Insured for less than the amount to which a
reasonable man would have belleved he was entitled by reference to written or printed
advertising materlal accompanying or made part of &an application.

(8) Attempting to settle ciaims on the basis of an application which was altered
without notice to, or knowledge or consent of, the Insured, his or her representatlva,
agent, or broker,

(9) Failing, after payment of a claim, to Inform Insured or beneficiaries, upon
request by them, of the coverage under which payment has besn made.

(10) Making known to insured or claimants a practice of the Insurer of appealing
from arbitration awards in favor of insured or ¢lalmants for the purpose of compelling
them to accept settlements or compromises less than the amount awarded in arbitration.

(11) Delaying the investigation or payment of Claims by requiring an Insured,
claimant, or the physician of either, to submit a preliminary claim repont, and then
requiring the subsequent submission of formal proof of loss forms, both of which
submissions contain substantl/ally the same information.

(12) Falling to settle claims promptly, where liability has become apparent, under
one portion of the insurance policy coverage in order to influgnce settlements under other
portions of the insurance policy coverage.

(13) Falling to provide promptly a reasonable explanation of the basis relfed on in
the insurance polfcy, in relatfon to the facts or applicable law, for the denial of a claim
or for the offer of @ compromise settlement,

(14) Directly advising a claimant not to obtain the services of an attorney.

/86



FROM:LOS ANGELES CITY ATTY T0: 213 2588099 JUL 24, 1892 6:26PM HI16 P.@S

(15) Misleading a claimant as t0 the applicable statute of limitations.

(16) Delaying the payment or provision of hospital, medical, or surgical benefits for
services provided with respect 10 acquired immune deficiency syndrome or AIDS-related
complex for more than 60 days after the insurer has received & olaim for those benelfits,
whers the delay in clalm payment Is for the purpose of investigating whether the condition
preexisted the coverage. However, this 60-day perlod shall not include any time during
which the Insurer Is awaiting a response for relavant medical information from a heaith
cara provider.
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6-25-92 + 15:49 :THE STATE BAR OF CA.- 213 2588093+ 2

OATS OF HEARINGI Hay 13, 1992 88 1923

ARMATE INSURANGE, CLAIMS AND QORPORATIONS COMNITTAR
ART TORRES, CHAIRMAN

an 1933 (Merks), As Introduced Tebruarxy 21, 1992

AUBIRCT: Unfair Inpurance Practicas: Family or Mavital Status

DIoEs? |

Existing law declarsee that speelified insurar clalms practices are unfais

methods of competition and unfalr and dsceptive agts or prastices, These
includes

1) Dimezimination between indlviduals of the same class and life expactancy.

?) 7Talliang to adopt and implement rsasonable standards for prompt cleime
invesatigatien and p!poalling.

J3) Not atteapting in good falth to esttle claims in which llakility has
bscome Cleax.

4) Pailing to affism or deny ooverage of claims within a reasonable parioed
of tima,

This bill specifias that dlserimination among ¢l4sses of like individuals
Includes class bassd on race, religion, national origin, maritai ocutu: or
sexual oriertation is an untalr insurance practice, -

‘TI scn. llﬂﬂ

The Department of Insurance mey ingur unknown, but prcbably minor (under
$50,000), annual regulatory comts for monitoring compliance with this
bill's provisions. Thase costz would be payable from the Insurance Fund.

COMMENTS

This bill was introduced at the raquast of tha Califernia State Bar
Associstion to privide an explicit prohidition agalnat insurance
diseriainatiosn based on marital statua or sexual orientatioen.

Current law generally prohibits diseriminatery practices of the sale of
insurance (Ina. Cods Sec. 750) and is specifically subject to the atandards
of the Unruh Civil Rights Act (Ina. Cades BEC. 1861.03).

Existing lew does not establlsh apmaific sanetions for cemmitting an untair
business practice. The valua of dafining a specifi¢ action as an unfalr
practice is that vieclation can bo grounds fors 1) a bad faith lawsuit (if
the violater doss not maat fadeoral standards as a self-insured business

which would exespt it from state zsgulation), and 2) an investigation by
che Depertmant of

199
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SENT BY:

_ 6-25-92 ; 15:30 THE STATE BAR OF CA.- 213 2588099;# 3

388 1923
rage 2

Ingurance.

1s0ugs

1. Doces this bil) inersase Consumex Protsction?

This bill as drafted snumerates thost congidergtions that can be conaidered
undsr the existing anti-diserimination proviaions of the insurance law.
Under currant law, as wall sa this bill, the law probibite diserimingtion
among classes of individuals with "equal axpectatioen of life".

This bill meintains the oxisting standards that prohibits dimerimination
between similay clasases of individuals and therefors may not add any
additional protaction for thoce nswly enumeratad clasees.

2. Doas this bill decresse protecticn againet sax~-bssed discrimination?

This bill enumarates classes 6 people who may not be dissriminated sgainst
based on thalr class to include race, geligion, national origin, marieal
status, or -sexual orientation. The bill does not include the sex of the
individual ¢f an snumorated class and may tharefore bs interrupted te
lessan the protsctions agsinst sex-based digoximinatory practices.

POSITIONG
Support

State Bay Adscoilation

Opposition

Stata Yorm
Parsonal Insuyranca Fedaration
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LOS ANGELES CITY TASK FORCE ON FAMILY DIVERSITY

May 19,1988

The Honorable Michael Woo
Member, Los Angeles City Council;

The Honorable Tom Bradley
Mayor, City of Los Angeles;

The Honorable John Ferraro
President, Los An%eles City Council,
and Members of the City Council;

The People of the City of Los Angeles:

It is with pleasure that the thirty-seven members of the Los Angeles City Task Force on Family Diversity hereby submit our Final
Report and recommendations.

When we began this project some two years ago, it quickly became obvious that a study of the strengths and weakmesses of
contemporarg family life in Los Angeles would be an erormous undertaking. We therefore organized ourselves into specific research
teams, each focusing on selected l%mily demographics, populations, topics, and problems. As part of our mandate, our research
included an examination of families that have not traditionally had the benefit of public study and documentation.

Through our public hearings, we gathered information from a variety of witnesses — advocates, academics, service providers, and
legal experts, as well as individuals who related personal experiences that helped illuminate problems in a very vivid way

Although not encompassing every conceivable family issue, our Final Report includes analyses of a number of critical problems that
vex contemporary families -- available and affordable housing, transportation, affordable msurance, child care, family violence and
abuse, quality education, and issues related to employment opportunity and economic well-being.

Throughout this project we have attempted to recognize ways in which public policy may not be consistent with the reality of how we
live. Where we have uncovered legal, institutional, or practical burdens imposed upon family life as a matter of public policy, we have
suggested remedies. Where we have found programs or policies supporting family life, we have specifically commended them.

During the course of its study, the Task Force discovered that “family” is a very broad and expansive concept, which is capable of
encompassing a wide variety of committed relationships. This conceptual flexibility is consistent with local family demographics. The
City of Los Angeles is undeniably rich in family diversity.

We appreciate the opportunity to have served the people of Los Angeles. We have learned enormous(l{ from everyone who participated

in this project and we sincerely hope that all families will benefit from our findings and recommendations.
Sincerely,

istopher McCauley Nora Baladerian, Ph.D.
Co-Charr . Co-Chair
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Families in the City of Los Angeles
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INSURANCE

Insurance is a subject of major concern to Los Angeles families.
During a medical emergency, for example, health insurance may be all
that stands between survival and ruination for one’ family Under the
law, the family car must have liability coverage. If the car is financed,
lenders insist that there is also replacement coverage. Mortgage com-
panies demand that the family home be insured against hazards.
Although life insurance is not “essential,” many heads of household
buy it in order to protect their dependents. Disability insurance can

arantee income that might otherwise be threatened by the extended
ﬁ‘lluess of a family’ primary wage earner. Most families in the city are
renters; renter’s insurance guards against the ever-increasing risk of
burglary. Obtaining and maintaining insurance — health, life, auto-
mobile, homeowner’, renter’, and more — has become a very serious
and important matter; it is essential to pro:ect family assets, to protect
family members, and in some instances, is required by law.

According to Steve Miller, Executive Director of Insvrance Consum-
ers Action Network (ICAN), about 13% of the disposable income of a
family is spent on insurance.! That makes insuranc~ the third leading
family expenditure — after shelter and food, but before taxes.?

Although insurance is a necessity for everyone, its cost is often
rohibitive for middle and lower-income families; it is not a luxury, but
1t is often priced as if it were.

The impact of the so-called insurance crisis is being experienced by
parents who cannot afford automobile insurance for their teenagers,
seniors who are dropping their homeowner policies, lower-income work-
ers who drive to ans from work uninsured, and middle-income workers
denied health and life insurance, not because they cannot afford it, but

- becaitse of lifestyle discrimination.

As a reaction to this crisis, more than 23, 000 Los Angeles area
consumers recently expressed their frustration in letters sent to Tom
Vacar, Consumer Reporter to KCBS-TV in Los Angeles.? Of the first
16,000 letters analyzed, 90% complained about automobile insurance.
Many others criticized homeowner and health insurance, and the high
premiums that are causing day care centers to close. People complained
most about ““insurance company greed,” than the lack of affordability.
Most of the consumers suggested a need for more active state regulation
of the insurance industry. A considerable number wanted the state to
actually take over the industry.

The California Department of Insurance also receives a large
number of complaints from consumers, nearly 14,000 in 1984-85, for
example.+ However, according to the state Auditor General, these com-
plaints reflect only a portion of disgruntled insurance consumers.3
Many find it difficult to reach the %l? artment; during a one-week
pericd in March 1986, consumers receives busy signals more than 7,000
times when attempting to telephone the Department of Insurance.
Citing such problems as the department’ overwhelming backlog in

rocessing complaints, the Auditor General concluded that “the pu%lic
acks protection against improper conduet™ by insurance companies.?

The Task Force on Family Diversity examined the insurance issue
with the assistance of law student researchers.® with input from the

.Association of California Life Insurance Companies,® with information

from the legal counsel to the state Department of Insurance, with advice

40

from consumer advocates,)® with testimony from insurance profes-
sionals,! and with recommendations supplied from Task Force mem-
bers.2

The major areas of complaint that surfaced during the Task Force
study focused on the price of automobile coverage and on lifestyle
discrimination in automobile, health, and life insurance.

Automobile Insurance

Under present California law, automobile insurance rates are mini-
mally regulated. In other states, rates are reEulated by various methods.
Some states establish rates insurers may charge; others require prior
approval of rates by the Insurance Commissioner. Most states provide
some form of review either as rates are introduced or changed.1?

The current law in California — virtually unchanged since enacted in
1947 — provides for an “‘open rating™ or competitive ratemaking
systein; although the law requires that insurance rates not be excessive,
inadequate, or unfairly discriminatory, the law includes no concrete
standards and is generally not enforced by the state Insurance Commis-
sioner. Under existing law, companies are not even required to report to
the insurance department the rates they charge consumers.

Two years ago, the Little Hoover Commission reported that: ~The
Insurance Commissioner has held only one public hearing on e.cessive
rates and has never fined an insurance company for excessive rates
since 1943."4 The Commission identified as one of the major underly.
ing causes of the insurance crisis:!S

The Insurance Commissioner’s lack of authority and lead-
ership in the rate-setting process — the Insurance Com-
missioner does not have authority to control rate increases
in California [prior to the increase] and has not exercised
his [sic] discretionary powers to control rate increases
[after an increase] and make insurance available.

The Little Hoover Commission recommended that consideration be
given to requiring the Insurance Commissioner prior approval of rate
increases in excess of 15916

Two recent studies have demonstrated the relationship between state
regulation and the cost of insurance. The General Accounting Office —
the investigative arm of Congress — found that the cost of automobile
insurance was always higher i *“competitive™ rating states like Califor-
nia where there is no rate regulation. Rates in so-cﬁled “‘compelitive”
states were about 14% higher than in regulated states.7 A study commis-
sioned by the California State Assembly found that the profits of
automobile insurance companies in California were about 30% higher
than in states with a stronger regulatory environment.18 .

It is a misnomer to call California an “open rating™ or ‘‘com-
petitive” state for automobile coverage. Price fixing By insurance
companies is not illegal under federal law?® nor is it illegal under state
law20 Current law authorizes insurers to act “in concert” in setting
rates, thus conferring upon insurance companies a unique exemption
from antitrust laws. Last year, Attorney General John Van de Kamp
addressed this problem:2!

Nothing prohibits insurance companies from fixing rates,
from agreeing not to compete, from allocating territories
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to one another, from obtaining and exploiting a monopoly in any line of
insurance. And no other industry enjoys this kind of sweeping exemp-
tion from the antitrust laws. . . .

This immunity is unhealthy for consumers and it is unhealthy for the
industry itsel!}. It breeds a culture of collusion. Hearings before the
Department of Insurance last year revealed that the two largest auto
insurers in the state had a practice of routinely exchanging their rating
books — in effect their price lists. Such exchanges suggest a fundamen-
tally unhealthy pattern of collusive conduct.

The Task Force on Family Diversity agrees that the current exemption
of insurance companies from the state’ antitrust laws is inappropriate
and harmful to the people of the state. The exemption should be
repealed so that price fixing by insurers would be unlawful and so the
exchanging of price information among insurers with the purpose of
suppressing competition would also be il@'lega!.22

Many insurers claim that price fixing does not exist and that consum-
ers can find the lowest rate and best coverage by shopping around.
However, one recent cornsumer study found that price shopping for
insurance coverage is virtually impossible.23

“Redlining,” a practice in which insurers set prices through a
complex formula of residential location, occupation, age and sex classi-
fications, is also a subject of extensive criticism. State Senator Art
Torres has called for legislation prohibiting the setting of rates on any
factor other than an in(ﬁvidual‘s driving record:2+

More and more people in this state cannot afford auto
insurance even though they have good driving records.
Insurance rates should be based on a person’ driving
record, not on his or her zip code, marital status, occupa-
tion, or sex. That is unfair.

Redlining of certain areas and groups makes minimum auto liability
insurance so expensive that an estimated 50% to 60% of drivers in
some sections of Los Angeles, and 15% to 20% statewide, are unin.
sured.2s

Insurance Reform. In addition, noting that California is one of
only five states that allow automobile insurance companies to raise
prices without justifying the size of rate increases, Attorney General
John Van de Kamp has joined consumer advocates and many legislators
in calling for rate regulation.?6 Last year, the Attorney General sup-

orted proposed legisﬁalion which would have: (1) enacted a system of

ex-rating for property/casualty insurance; (2) created an insurance
consumer advocate’s office within the Department of Justice; (3)
required prior approval by the Insurance Commissioner of an( rate
increases exceeding 10% in personal lines or 25% in commercial lines
and (4) established an Office of Consumer Advocate to present a public
point of view of proposed rate changes.2” Although the bill, and several
proposed compromises, passed the Assembly Finance and Insurance
Committee, it failed to pass the Assembly Ways and Means Committee,
thus ending consumers’ hopes for legislative relief.28

According to the Attomgi' General, “Its a stalemate. The powers
have basically produced gridlock.”2 As a result, he suggested that the
only path to reform might be a statewide ballot initiative.

4

The Task Force on Family Diversity believes that the followin
reforms should be enacted into law either by the Legislature or througﬁ
the initiative process: (1) rate regulation — rate increases or decreases
that exceed specified ranges should require prior approval by the state
Insurance Commissioner; (2) antitrust evemption — the insurance
industry should be stripped of its exemption from the state’ antitrust
laws; (3) insurance consumer advocate — an Office of Insurance Con-
sumer Advocate should be established, with authority to intervene on
behalf of consumers in any rate-related matter; (4) good driver discounts
— insurers should be' required to offer “goocf driver” policies to
customers who have had no accidents or moving violations within the
East three years; (5) plain language policies — insurance policies should

e required to be written so that they are concise and easy to read; (6)
mid-term cancelations — policies should not be cancelable in midterm,
except for nonpayment of premiums, fraud, gross negligence or crimi.
nal convictions; (7) conflict of interest — the Insurance Commissioner
and the Consumer Advocate should be barred from employment with
a}x insurance company or trade association for three years after leaving
office.

Seven initiative proposals for insurance reform have emerged.3
Three have been oﬁl:’.red by consumer advocacy organizations: two are
sponsored by individuals; one is backed by insurance companies: and
one has been drafted by trial lawyers.3! The Task Force believes that
either of the proposals offered by two of the consumer advocacy groups
— Access to Justice or Insurance Consumer Action Network — most
closely promote these seven areas of reform.32

The need for insurance reform ia California became even more
critical when the California Supreme Court upheld the constitutionality
of the state’s mandatory auto liability insurance laws.33 Under -tate law,
a motorist stopped .for a moving violation must produce proof of
insurance. Failure to do so may result in a fine and a suspension of the
motorist’ driver’ license. In the wake of the Supreme Court ruling,
Mayor Tom Bradley endorsed a proposed ballot initiative prohibiting
automobile insurance redlining and requiring Insurance Commissioner
approval for all rate increases.34

The Task Force on Family Diversity finds that insurance reform in
California is long overdue. The Task Force commends Mayor Bradley
and Attorney General Van de Kamp for supporting meaningful insur-
ance reform, even if it must come in the form of a voters’ initiative. The
Task Force recommends that the City Council support either the ini-
tiative proposal sponsored by access to justice or that proposed by the
Insurance Consumer Action Network (ICAN).

Lifestyle Discrimination

During the course of this study, the Task Force has become aware of
widespread lifestyle discrimination by insurance companies in Califor-
nia and throughout the nation. By “hfestyle discrimination,” the Task
Force is referring to situations in which insurers deny coverage, set
higher rates, or cancel tiolicies because of the sexual orientation or
cohabitation status of the applicant or the insured. Complaints of
lifestyle discrimination have been raised by both unmarried heterosex-
ual couples and same-sex couples.

Widespread complaints regarding discriminatory underwriting prac-
tices by California insurance companies were confirmed by consumers,
consumer advocates, civil rights advocates, the Insurance Commis-
sioner’ office, as well as insurance brokers and agents.
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According to a representative of Common Cause, insur-
ance coverage is often denied in Southern California
because of the consumer’ choice of neighborhood, choice
of automobile, or choice of life partner. For example, a
local insurance company refused to grant automobile
insurance to a woman merely because she was a *military
wife,” i.e., her spouse was enlisted in the Navy3s

In his public hearing testimony, Tony Melia, President of National
Business Insurance Agency (NBIA), described lifestyle discrimination
by insurance companies in property and casualty insurance.36 He
related that some companies refuse to issue a joint homeowner' policy
in the names of two same-sex householders, as their interests may
appear on a deed, although joint policies are issued routinely to married
couples. Most companies will not offer a family discount on automobile
insurance to an unmarried couple who live together and share cars, even
though such discounts are offered to blood relatives and married cou-
ples. One company actually wrote to NBLA and complained that the
agency was writing too many policies for unmarried persons.

Brendt Nance, President of Concerned Insurance Professionals for
Human Rights, documented lifestyle discrimination in health, life, and
disability insurance.37 He reportex that some companies refuse to issue
a life insurance policy if the consumer names a beneficiary who is not
related by blood, marriage, or adoption. One major carrier charges two
unmarried 35-year-olds a total of $213.60 per month for basic health
coverage, while a married couple could purchase the same coverage for
$197 per month.

Leonard Graff, Legal Director for Naticnal Gay Rights Advccates
(NGRA), testified concerning lifestyle discrimination against gays and
leshians.38 Complaints received by NGRA about automobile insurance,
homeowner and renter policies, umbrella or excess liability policies,
and health insurance relate to outright deniai of coverage, the namin,
of belneﬁciaries, and, most often, rate discrimination against unmarrie
couples.

One company, the Automobile Club of Southern California, recently
extended family discounts for automobile insurance coverage to unmar-
ried couples. Previously, the discount was available only to married
couples.3? Some companies have followed AAAS example, but others
continue to extend family discounts only to married couples. The AAA
reform, however, only applies to insurance but not to membership in the
Auto Club. The Automobile Club of Southern California continues to
maintain membership discount practices which discriminate against
unmarried couples. For example, a married couple may purchase one
master membership and a discounted associate members}ixip, while an
unmarried couple must pay for two master memberships. In view of
changing demographics and family structures in Southern California
in 1987, the Auto Club created an internal AAA Task Force to review
membership rating practices and to recommend possible revisions to
the Board of Directors. The AAA Task Force will recommend ways in
which the clubs membership rules can be amended to accommodate
the needs of contemporary families.

Unmarried couples also experience lifestyle discrimination when

" attempting to purchase renter’ insurance. Renter’s insurance protects

occupants of an apartment or house against property damage or lia-
bility. Most insurance companies will not issue a policy jointly to an
unmarried couple renting an apartment; two policies, with two pre-

42

miums, are required. A married couple, however, can save money by
obtaining a joint policy.

According to Leonard Graff, lifestyle discrimination in home and
automobile insurance is primarily rate discrimination on the basis of
marital status or sexual orientation.

California Administrative Code Section 2560.3 prohibits insurers
from discriminating against consumers on the basis of marital status or
sexual orientation. However, the Insurance Commissioner has inter-
preted the law narrowly so as not to apply to the type of Lifestyle
discrimination just described. According to Graff:s0

Well, they [Insurance Commissioner’s Office] don’t feel
that those regulations cover the situation involving cou-
ples. In other words, in the examples that I have been
describing — like automobile insurance — people,
regardless of their sexual orientation, are not having too
much trouble getting a policy because they are gay or
lesbian. The problem is getting a discount because they
are a couple. And in my conversations with Peter Groom
[Legal Counsel to the Insurance Commissioner], he' tak-
ing the position that this is *“rate discrimination” and is
beyond the jurisdiction of the Commissioner.

Unmarried couples, who write to the Insurance Commissioner's
Office complaining of such lifestyle discrimination, are simply
informed that there is nothing that the Insurance Commissioner can
do.#2

The Task Force on Family Diversity recommends several actions that
the Insurance Commissioner and other agencies can take to protect
unmarried couples from the continuing and widespread lifestyle dis-
crimination.

First, the Insurance Commissioner can declare various practices
against unmarried couples to be *““unfair practices,” such as refusal to
issue a joint renter’s or homeowner's J)olicies to an unmarried couple
living together in their jointly owned or rented residence. Grantin
discounts to cohabiting couples who are married while denying such
discounts to similarly situated unmarried couples should also be
declared an *‘unfair practice,” as should the refusal of an insurance
company to allow a life insurance applicant to name a lifemate as
beneficiary.

The California Insurance Code provides for remedies through the
Insurance Commissioner against unfair practices engaged in by those
in the business of insurance.+3 The Commissioner should use the power
provided in the code to conduct investigations of such unfair practices,
and, where appropriate, commence administrative actions against vio-
lators.+ If a company continues such practices after an administrative
hearing, adverse determination, and warning,’s the Commissioner
should, through the state Attorney General, seek a restraining order
aﬁai.nst the company#s Any company who defies a court order. in
addition to a contempt proceeding, faces fines and possible suspension
of license or certificate to engage in the insurance business.*

Although it appears that the Insurance Commissioner has the author-
ity to adﬁress instances of lifestyle discrimination through the com-
plaint procedure authorized by the Insurance Code,8 such action has
not been taken to date.
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The Task Force on Family Diversity calls on the Insurance Commis-
sioner to officially rule that lifestyle discrimination by insurance com-
panies, including rate discrimination against unmarried couples, is an
unfair business practice. The Mayor and the City Council should
communicate witﬁ the Commissioner, expressing their concern for the
protection of unmarried couples living in the city, urging the Commis-
sioner to use the authority to regulate and restrain such practices.

Furthermore, the Unruh Civil Rights Act may provide an additional
mechanism for protection.#? Tke Unvuh Act bars all forms of arbitrary
discrimination by business establishmenis of every kind. Sexual orien-
tation discrimination is prohibited by the Unruh Act.5 It would seem
that marital status discrimination is arbitrary in many contexts. Califor-
nia statutes forbidding such discrimination have been interpreted to
prohibit discrimination against unmarried couples.! By analogy, it
would appear that discrimination by insurance companies against
unmarries couples would violate the Unruh Civil Rights Act.

The Attorney General, the state Department of Fair Employment and
Housing (DFEH), district attorneys and city attorneys all have jurisdic-
tion to enforce the Unruh Civil Rights Act.52 Individual complaints may
be investigated and processed by DFEH. The Attorney General or local
district or city attorneys may bring court actions to enjoin a ““pattern or
practice”™ violating the Unruh Act; they may also bring civil actions
under “unfair competition™ statutes to enjoin unfair or unlawful busi-
ness practices.33 Thus, remedies exist beyond those found in the Insur-
ance Code.5* However. since consumers file their complaints primarily
with the Insurance Commissioner’ Office, these agencies seldom, if
ever, learn of, or process, cases involving unfair practices by insurance
companies. And in the case of lifestyle discrimination, the Insurance
Commissioner closes case files without referring the consumer to other
agencies which may have jurisdiction under the Unruh Act or Business
and Professions Code.

The Task Force on Family Diversity has several recommendations
about improving the way cases involving lifestyle discrimination by
insurance companies are handled by government agencies.

First, as mentioned above, the Insurance Commissioner should deem
such discrimination to be an unfair practice and take action under the
Insurance Code.

Second, the Insurance Commissioner should routinely refer cases to
other agencies with possible jurisdiction.ss If the Commissioner
receives a complaint about kifestyle discrimination and declines to take
action, the letter of complaint should be forwarded to the Attorne
General for possible relief under the Unruh Act. Such referrals wi
enable the Attorney General to determine if a discriminatory pattern or
practice exists. The Attorney General can then either take direct action,
or refer the matter to the appropriate district attorney or city attorney.

Third, the Los Angeles City Attorney should specifically request that
the Insurance Commissioner forward to the City Attorney copies of
lifestyle discrimination complaints involving transactions occurring in
the City of Los Angeles. This will enable the City Attorney to determine
if unfair business practices are occurring in the city so that such
patterns and practices can be enjoined.

Fourth, the City Attorney should convene an Insurance Task Force on
Lifestyle Discrimination. Representatives of the Attorney Generals
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Office, the Insurance Commissioners Office, the state Department of
Fair Employment and Housing, civil rights groups, consumer protection
groups, and the insurance industry should be invited to participate on
the Task Force. The purpose of the Insurance Task Force would be to
make recommendations for improving the ways in which lifestyle dis-
crimination is handled by state and local agencies with apparent juris-
diction in this area.

INSURANCE: RECOMMENDATIONS

27. The Task Force recommends that the City of Los Angeles adopt
a legislative policy statement on insurance to guide its legislative
program in Sacramento and Washington, D.C. The policy should:
support the repeal of current state and federal exemptions of the
insurance industry from antitrust laws; oppose *‘redlining™ practices;
support the adoption of a “flex-rating™ system of prior approval for
property and casualty insurance; and support the creation o{P an insur-
ance consumer advocate’ office within tl{)e California Department of
Justice.

28. The Task Force recommends that the Mayor and the City
Council support a 1988 insurance reform ballot initiative containing
strong provisions on rate regulation, antitrust protections, consumer
advocacy, and conflict of interest. The measures which most closely
would meet these goals are those proposed either by the Insurance
Consumer Action Network (ICAN) or access to justice (voter's revolt)

29, The Task Force recommends that the state Insurance Commis-

_sioner declare various practices against unmarried couples to be

“unfair practices,” including the refusal to issue a joint renters or
homeownerss policy to an unmarried couple living together in a jointly
owned or jointly rented residence, the denial of discounts to unmarried
couples while granting such discounts to married couples, and the
refusal to allow a life insurance applicant to name a non-spousal
lifemate as a beneficiary

30. The Task Force recommends that the Mayor and the City
Council communicate to the state Insurance Commissioner their con-
cern about lifestyle discrimination by insurance companies, asking the
Commissioner to outlaw lifestyle discrimination as an unfair business
practice.

3L  The Task Force recommends that the Insurance Commissioner
routinely refer complaints of lifestyle discrimination to other agencies
with possible jurisdiction. If the Commissioner receives a complaint of
lifestyle discrimination from an insurance consumer and declines to
take action, the letter of complaint should be forwarded to the Attorne
General for possible relief under the Unruh Act. Such referrals wi
enable the Attorney General to determine if a discriminatory pattern or
practice exists. The Attorney General can then either take direct action
or refer the matter to the appropriate district attorney or city attorney.

32. The Task Force recommends that the Los Angeles City Attorney
specifically request that the state Insurance Commussioner forward to
the City Attorney copies of lifestyle discrimination complaints involv-
ing transactions occurring in the City of Los Angeles. This will enable
the City Attorney to determine if unfair business practices are occur-
ring in the city so that such patterns and practices can be enjoined.

33. The Task Force recommends that the City Attorney convene an
Insurance Task Force on Lifestyle Discrimination. Representatives of
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the Attorney General’ Office, the Insurance Commissioner’ Office, the
state Department of Fair Employment and Housing, civil rights groups,
consumer protection groups, and the insurance industry should be
invited to participate on the Task Force. The purpose of the Insurance
Task Force would be to make recommendations to improve the manner
in which lifestyle discrimination is handled by state and local agercies
with apparent jurisdiction over arbitrary or unfair business practices.
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CITY GOVERNMENT

The government of the City of Los Angeles has a powerful institu.
tional influence on local family life. The city passes ordinances, adopts
policies, collects and spends revenues, manages programs, lobbies
other branches and levels of government, and employs tens of thousands
of workers. These government activities directly and indirectly affect
families throughout the city.

This portion of the Task Force report focuses on how the City of Los
Angeles, in its various administrative and legislative capacities, can
better serve the needs of local residents and their families.

The City as Employer

The City of Los Angeles, through its various agencies and depart-
ments, employs about 40,000 workers.! The primary civilian workforce
of city government consists of about 20,000 employees. An additional
10,000 sworn personnel work for the Police Department and Fire
Department. Another 10,000 people are employed by the Department of
Water and Power. As an employer, the city can assure respect for family
diversity and ensure that fami{y status or household composition is not
used as a basis for discrimination.

Minimum Wage

Research by the staff of the California Industrial Welfare Commis-
sion indicates that it would be necessary to raise the minimum wage to
$5.01 per hour to lift minimum wage workers to the standard of living
they had in 1967.2 Statistics show that about 309 of minimum-wage
- workers are heads of households, a majority ot them being women or
minorities.3 :

Last year, attempts by the state Legislature to raise the minimum
wage from $3.35 per hour resulted in a governor veto after receivin
strong opposition from groups such as the California Chamber o
Commerce.* Other local organizations such as the Mexican Chamber of
Commerce, United Neigbﬁ:ioods Organizing Committee, and the

East Valleys Organization asserted the need for an increase.

The state Industrial Welfare Commission recently approved an
increase in the minimum wage to $4.25 per hour. While any increase will
help workers with dependents, a higher minimum wage is still needed.
The Task Force on fhmll¥ Diversity commends the City of Los Angeles
for increasing the pay of its own minimum-wage workers to $5.01 per
hour.$ The Task Force recommends that the City Council and the Mayor
continue to press Congress, the California Legislature and the Indus-
trial Welfare Commission to increase the minimum wage for all workers
10 §5.01 per hour in 1989. :

Flexible Scheduling

Because of extraordinarily dense freeway traffic, commuting to and
from work is already a major problem for many employees. Unless some
innovative actions are taken, work-related commuting will only become
more time consuming. Between now and the year 2000, the greater Los
_ Angeles area is expected to experience the nation’ largest overall
population dg\'owth.7 The region will also gain some 805,000 new jobs in
that period8 Demographers predict that the labor force also will
become older and more diverse by the turn of the century.
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Shifting workers away from the standard 9-to-5 work schedule could
help ease transportation problems.lo Not all work needs to be done
during these hours, not all work needs to be done at the jobsite, and not
all employees must work fulltime.? Rearranging work schedules to allow
for more flex-time, part-time, and bome-based work could also fit the
lifestyle needs of workers with dependent children!2 and those who care
for elderly parents.1s The city encourages ridesharing and has adopted
some flexibility in scheduling; much more is necessary.

For several years, Councilwoman Joy Picus, chair of the councils
Personnel and Labor Relations Committee, has suggested ways to brin
the workplace into line with the needs of today’ family. She has calle
for revised employment practices, such as dependent care. “cafeteria-
style” benefits packages, and flexible work hours, The Task Force on
Family Diversity commends Councilwoman Picus for her leadership in
developing and promoting a “Family Economic Policy” for the City of
Los Angeles.

Child Support Payments

Councilwoman Ruth Galanter and City Coatroller Rick Tuttle have
proposed that the city help collect child support payments from city
employees with support obligations. s

Under the plan, the city controller office would provide the names of
all city employees to the s.istrict attorney’s office to be cross-referenced
against names of parents who are delinquent in child suppcrt payments.
City employees with child support obhgations, whether delinquent or
not, could also request that the city withkold the monthly payment from
their paychecks and forward it to the custodial parent.

Two years ago, the controller exchanged. names with the district
attorney, idenl.i%ing 185 city employees who together owed more than 31
million in past due child support.

The Task Force on Family Diversity commends Councilwoman Ruth
Galanter and Controller Rick Tuttle for their leadership in developing
and promoting the child support payroll deduction program. The Tas
Fti:ar;? recommends that the City Council and the Mayor approve the
p

Employee Benefits

The structures and demographics of local families have changed over
the years. A recent survey of the civilian workforce demonstrates that
city workers and their families have been a part of this change.

Last year, the Personnel Department sent a questionnaire to 20,060
civilian workers, 8,000 of whom responded.!s The results show that the
city has a diverse workforce:16

* About 1% have a “traditional” marital arrangement
with one employed spouse and one homemaker spouse.

* About 49% are part of a dual-income household, with
both spouses employed outside the home.

* About 5% live with a domestic partner.

* About 35% are single.
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The city’s present employee benefits package favors employees with
homemaker spouses over all other living arrangements; about two-
thirds of those responding to the survey predictably favored the city
switching to a flexible benefits plan.}?

The Task Force has studied existing and proposed benefit programs
involving family sick leave, family bereavement leave, health and intal
plans, and dependent care. The findings and recommendations of the
Task Force are based on student research,!8 public hearing testimony!
and research done by Task Force members,2® as well as information
provided by the City Personnel Department, the City Administrative
Officer, antz the Office of the Chief Legislative Analyst.

Historical Background. The terms “‘employee benefits,” or
“fringe benefits,” have been used interchangably to refer to the extra
pavments, services, and insurance that, togeﬁler with salary, comprise
an employee total compensation. Health msurance, sick leave, leaves
for personal purposes such as maternity or bereavement, pension plans,
and vacation benefits are traditional components of employee benefits
programs. However, in lodays competitive employment marketplace,
the purpose and point of employee benefits 1s often overlooked or
ignored; in the context of the city, as elsewhere, a circumspect examina-
tion reveals that the traditional benefits package no longer meets the
needs of most current employees.

Years ago, the paycheck or weekly wage represented the total
remuneration for an employees services. During the Industrial Revolu.
tion, pension plans, with {ong deferred vesting and strict employee
controls, were introduced in an attempt to keep an employee tied to a
particular job.2! During the World War II labor shortages, salary alone
was no longer a sufficient inducement to attract the desired personnel;

. something more had to be offered. Since wages and salaries were -
1a

subject to the federal stabilization rules that had been enacted during
the Depression, employers were compelled to offer different kinds of
employee benefits in order to compete for the limited labor supply.2

Benefits were originally designed, in other words, as a tool to attract
and hold the desired type an:ﬁlmmber of employees. Contemporary
analysts still acknowledge that benefits plans “should aid (or at least not
impede) the hiring of desired people.”23 After the employee has been
attracted to a particular employer by the offer of certain types of
benefits, the agreement by the employer to compensate the employee
with such benefits becomes a contractual obligation. Indeed, California
courts have held that benefits, such as retirement benefits, “‘do not
derive from the beneficence of the employer, but are properly part of the
consideration earned by the employee.”2+

Since the philosophy of employee benefits is to satisfy some of the
employee’ needs, in addition to the need for monetary compensation, it
is critical that the employer understand the nature of those needs. If a
workforce were homogeneous, the needs of all employees would be fairly
easily discernible by the well-informed employer, and the design of an
attractive benefits package would pose no problem;?s an employee
heading a single-wage-earner family traditionally needed life, medical,
and accident insurance plans covering the employee, and sometimes the
employee’ dependents.26

In today’ workforce, women compose 45% of those employed.”
While the number of working women who have young cluldren is
increasing, the average working woman still earns only about 60% of
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what the average working man earns.8 Perhaps even more significantly,
with the number of elders in our society growing steadily, employees,
and female employees in particular, face increased demands to care for
aging family members.2 Both children and family elders present
examples of financial dependency that create special hardships for
women whose salaries areq)ased on the traditional male head-of-house-

- hold nuclear familg model. A realistic assessment of employee needs

would require breaking with tradition.

Demographies cited throughout this report demonstrate how much
family structures have changed over the years.3¢ To be competitive, an
employer must now compensate an employee with a total compensation
package that meets the employee particular needs and that the
employee can utilize fully For example, the single working mother
needs child care benefits and sick leave to care for family members, but
may not need, or be in a position to utilize, a deferred compensation
plan or spousal medical coverage.

Yet, the most important problem with current benefits programs
remains the inequity in total compensation for two employees perform-
ing the same job. Discrimination has been defined as t{le making of
decisions based on criteria other than productivity.3 The decision to
compensate one employee in the form of employee benefits at a higher
level than another employee is discriminatory when the only basis for
making the decision is the fact that the privileged emgloyee conforms to
an outdated societal norm which the benefits package was originally
designed to serve. Many employers, including the City of Los Angeles,
need to reexamine their traditional program with an eye toward develop-
ing a means of assuring that each employee is compensated at a level
equal to the compensation given other employees doing the same job in
the same job classification. Those employers who refuse to recog.iize the
changing family lifestyles of today’s employees will find tliems:lves not
only out of the competition for the most desired workers, but also

lf)‘;xfdened with a benefits program that can only be described as waste-
32

Current City Programs. The basic benefits currently available to
city emploi‘ees include health and dental care, retirement, vacation, sick
leave and bereavement leave. Employees have a choice of four health
plans, under each of which the city subsidizes monthly premiums at a
rate agreed upon in each employee group$ Memoramf:lm of Under-
standing.33 Retirement benefits are avairahle to all ‘employees, and
several options are available upon retirement for payment of accrued
benefit funds.3¢ Vacation leave is available at a rate based on the
employee’s number of years of city service.3s Sick leave due to illness of
the emplo{ee is also available with the number of days being negotiated
between the city and the employee’ group and memoria%izeﬁ in the
Memorandum of Understanding. Sicfrﬁeave is also available for the
employee to care for an ill family member, as that term is defined by
ordinance.36 Finally, bereavement leave is offered for the death of a
family member, as defined by ordinance.37

With these basic benefits available to all city employees, the quality,
and in some cases, the quantity, of benefits, may be directly related to
the employee’s marital status. In the area of health benefits, for exam-
ple, the subsidy negotiated by the city is generally intended to cover the
cost of the monthly premium for the lowest cost health care plan for the
employee, spouse, and one dependent.38 The total benefit subsidy
negotiated, therefore, is considered part of each employees total com-
pensation package, but not every employee receives the full benefit. In
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1986, for example, a city employee who was a member of the clerical
unit, received a maximum monthly subsidy for health care of $253.00.39
If the employee were to elect the Kaiser program, this subsidy would
have been sufficient to insure the employee, the employee’ spouse, and
one dependent child.+0 A single employee electing Kaiser coverage,
however, would not have received any monetary reimbursement for the
unexpended part of the subsidy whic{l. in this example, would total more
than $160.00. From this one example, it appears clear that single
employees are not treated fairly by the benefit plan.

In addition to treating single employees differently than married
employees, employees with domestic partners also receive fewer bene-
fits than married employees. While an employee may have his or her
spouse covered free of charge on the basic ilealth plan, not so for

omestic partners. An employee may take sick leave to care for a needy
spouse, but not for an ailing domestic partner.#! An employee is entitled
to bereavement leave upon the death of a spouse, but not wilen his or her
domestic partner dies.*? Also, an employee may elect to have survivor
benefits paid to a spouse from the employee's retirement fund after the
employee’ death, but survivor benefits are not available to a surviving
domestic partner.#3

Meeting Employees® Needs. Single workers and employees with
domestic partners are not being compensated fairly under the current
employee benefits plan. The needs of dual-income married couples are
not being met either. For example, a city employee with a working
spouse will not apply for spousal medical coverage if the spouse has
medical coverage through his or her own employer. Many of these
workers would prefer a flexible benefits plan that would allow substitu-
tion of a needed and usable benefit, such as dependent care, for an
- unusable one.

In addition to increased demand for child care services, employees
are beginning to ask for dependent care for aging parenits. In fact,
employees who must become elder-caregivers may soon outnumber
those who care for dependent children.+ Adult children provide 80% of
the health and social services needed by their aging parents, and the
great majority of these caregivers are women.43 Recent studies reveal
work-related problems with those workers who care for elders, such as
lateness, absenteeism, excessive personal phone use, and excessive
stress. 46

Other employee problems and concerns run the gamut from sub-
stance abuse, marital problems, and financial stress, to mid-life erisis.
These problems are manifested in such forms as depression, anger,
anxiety, sleeplessness and exhaustion. The result can be costly to the
employee in terms of physical and mental well-being, and to the
employer in terms of lost time and impaired work performance.

As an employer with a commitment to the well-being of its employees,
as exemplified by programs such as the annual “Wellness Fair,” the
City of Los Angeles should develop more Employee Assistance Pro-
grams to help employees during times of personal or family crises. The
Task Force recommends that the city contract with an outside agency to

_establish programs that would provide employees with confidential
counseling on a variety of matters, inchiding substance abuse, rela-
tionship problems, retirement planning, financial investing, and depen-
dent care.

Solutions and Recommendations, The city has recognized that
its benefits programs need to be revised. Last year, the City Council
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hired a consulting firm to assess the feasibility of adopting a flexible or
“cafeteria style” benefits program.+7 A survey of city workers showed
that two-thirds wanted the city to adopt such a flexible benefits pro-
gram.s8

A flexible benefits plan (also known as *“cafeteria” plan) would allow
employees more choice in which benefits they receive, such as health
insurance, dental insurance, life insurance, dependent life insurance,
accidental death and dismemberment insurance, long term disability
insurance, child care, elder care subsidy, vision insurance, group auto
insurance, savings plan contributions, and cash.

There are three basic types of cafeteria plans. The first, the modular
design, presents employees with a choice of several preselected benefits
packages. The second, or flexible spending account, gives the employee
a choice between taxable cash and pretax payment of nontaxable
exrenses. The third, or *“core-plus™ options pEm, allows employees to
select among various options which complement a fixed core of benefits
for all employees.

Whatever type of plan is selected, these benefits plans are beneficial
to employees only i.pthe plan chosen meets the employee particular
needs. The Task Force on Family Diversity recommean that the City
Council give approval to the Personnel Department to move forward
with the implementation phase of the proposed flexible benefits pro-
gram. The Task Force further recommends that the City Council resolve
to eliminate marital status discrimination in the distribution of benefits
pursuant to its benefits programs.

Since the issues of child care and elder care pose similar problems for
employees, the Task Force recommends that any plan extending child
care benefits to employees be expanded to include elder care, in
essence, making both “Jependem eare” benefits.

The city should also take a more active role in the development and
implementation of dependent care programs. The city could use its
internal systems of communication to disseminate medical findings,
estate planning information, and other information relating to aging
and the care of elders. Workshops could be provided and support groups
formed to help employees dexs with elder care. The city might also
develop a regionwide metwork of resources and referral services to
provide caregivers with information about available child care and elder
care centers and encourage employees to make use of these services.

The Task Force on Family Diversity recommends that the Mayor issue
an executive order directing the Personnel Department to review cur-’
rent city personnel practices and authorizing it to take whatever steps
are necessary, incluXing meeting and conferring with employee groups,
to modify and enhance the city’ role as a model employer in the area of
dependent care, flexible work schedules, expanded maternity and pater-
nity leave, and the use of leaves to care for elderly dependent relatives.
Additionally, the Mayor should direct Project Restore, which is presently
working to restore City Hall, to study the feasibility of including an on-
site dependent care center in its restoration plans.

Unfairness to Domestic Partners. The facts are in, and the city
should recognize that a significant number of its employees are living in
domestic partnerships, be they same-sex or opposite-sex relationships.
The Task Force on Family Diversity estimates that about 8% of the city’s
civilian employees have domestic partners.? The Task Force finds that
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these employees are being treated unfairly under the present benefits
system.

In recent years, several municipalities have extended benefits to
government employees and their domestic partners.® In other cities,
such proposals are under consideration.! The City of Los Angeles
shoultf now take positive action on the domestic partnership benefits
issue.

Some unfairness would be eliminated if the city were to adopt a
flexible benefits plan that does not discriminate on the basis of marital
status in the extension of benefits. Other inequities to domestic part-
ners should also be remedied immediately.

For example, it is patentl wron% to deny an employee either family
sick leave or bereavement leave when his or her domestic partner is
seriously ill or dies. Presently, the City Administrative Code does just
that.52 To implement reform in the area of family sick leave and
bereavement leave in a responsible manner, the city must first define
the term ‘“‘domestic partners.” The Task Force on Family Diversity
recommends that the City Council amend the City Administrative Code
to include the term ‘‘domestic partner” in the list of “immediate
family™ relationships for which an employee is entitled to take family
sick leave and bereavement leave. The following definition of “*domestic
partner” should be adopted, and the citys Personnel Department
should be authorized to establish appropriate procedures to verify the
domestic partnership status of employees who claim eligibility for sick
leave or bereavement leave:s3

Domestic partners are two persons who declare that:

@) They currently reside in the same household, and
have been so residing for the previous 12 months.

(2) They share the common necessities of life.

(3) They have a mutual obligation of support, and are
each other’ sole domestic partner.

(@) They are both over 18 years of age and are compe-
tent to contract.

(5) Neither partner is married.
(6) Neither partner is related by blood to the other.

(7) They agree to notify the appropriate agency
within 30 days if any of the above facts change.

The extension of family sick leave and bereavement leave to employ-
ees who have domestic partners does not require complex legal analysis
or extensive fiscal debate. Legally, the cit the tﬁscretion to grant
such benefits, and the financial impact to the city would be negligible.5¢

Granting retirement benefits to surviving domestic partners has a
potentially greater financial impact and more complex legal considera-
tions. Before any proposals move forward in this area, the Government
Operations Committee of the City Council could request the City
Attorney for a legal analysis and the City Administrative Officer for a
financial review of the matter.

101

City Departments and Commissions

During the past fiscal year, the City of Los Angeles reported nearly
$2.5 billion in revenues. Almost $2 billion of this revenue was appropri-
ated to city departments.ss A list of some departments and a brief
summary of their authority shows how departmental services and pro-
grams affect local families:s6

» Deﬁlartment of Aging: plans, coordinates, and man-
ages the city’ senior citizen activities.

* Building and Safety Department: enforces all ordi-
nances and laws related to the construction or alteration of
homes, apartments, and other buildings, as well as the
installation, use and repair of appliances therein; enforces
zoning laws.

. CiznAuorney: prosecutes all misdemeanor cases,
u;)clu g family violence and abuse, and some substance
abuse.

* Community Development Department: admin-
isters the housing and community block grant, commu.
nity services block grant, and rent control programs.

* Cultural Affairs Department: sponsors exhibitions
and community art events; conducts youth and adult
choruses and community sings; sponsors band concerts.

* Fire Department: enforces fire prevention laws;
implements a fire prevention program; provides rescue

services; extinguishes fires.

* City Planning Department: regulates the use of
privately owned property through zoning laws; provides
advice and assistance relative to environmental matters.

* Police Department: engages in patrol and prevention
of crime; investigates erimes and makes arrests.

* Public Works Department: collects and disposes of
household refuse; maintains all sanitation sewers and
storm drains; maintains street lighting; maintains streets

and sidewalks,

* Transportation Department: develops plans to meet
the ground moﬂaﬁon needs of the aEuﬁublic; studies
parking and ¢ problems; controls traffic and pedes-
trian movement at all intersections; oversees crossing
guard services. ’

* Library Department: purchases, catalogues, main
tains, and circulates library materials; provides services at
63 libraries and throughout the city by bookmobiles.

* Recreation and Parks Department: operates parks,
beaches, zoo, observatory, travel town, and cu]turaf sites;
operates sports, camping, and other recreational pro-
grams for youth, seniors, Families and individuals.

By



The responsibility of governing and administering the City of Los
Angeles is shared among various participants.57 Elected officials write
laws, set policies, adopt budgets, and hold occasional oversight hear-
ings. Daily implementation ofcily services and programs is the duty of
department heads. Ideally, however, ongoing oversight of government
operations should be attended to by appointed city commissioners.

More than 200 appointed commissioners serve on about 45 boards
and commissions created by city charter or ordinance. Most of the
appointments are made by the Mayor, with approval by the City Council.

though many commissions exercise authority that has a direct or
indirect effect on local families, the Task Fovce has taken a special
interest in the work of the following panels:

* Commission on the Status of Women: promotes the’
general welfare of women in the community and in the
city workforce.58

* Human Relations Commission: promotes inter-
group harmony through public hearings, research, educa-
tion or by recommending legislation or programs.+?

* Handicapped Access Appeals Commission:
receives complaints, holds hearings, and makes rulings on
buildings lacking access for people with disabilities.s0

* Board of Public Works: issues permits for filming by
media on city-owned property; enforces laws prohibiting
nondiscrimination by city contractor:.

- The Task Force commends the city’s Commission on the Status of
Women for its efforts to imprave the quality of life for women and
families in Los Angeles. The Commission has developed and the City
Council has approved an excellent *“Policy Statement on Women'
Issues,” to guufe the citys legislative programs in Sacramento and
Washington, D.C.¢ The Task Force also commends the Women’s Com-
mission for its leadership in promoting the extension of family benefits
to domestic partners.

The Task Force is aware that the city’s Human Relation; Commission
annually prints and distributes a calendar noting various holidays and
observances of interest to constituencies in this multicultural city. The
Task Force commends the Commission for choosing ““Family Diversity”
as the theme for its 1988 Human Relations Calendar. Having studied
various aspects of the Commission's operations, the Task Force suggest
several modifications in the Commission’s operations. In keeping with
the Commission’s mandate to proEose legislation and programs promot-
inq intergroup harmony, the Task Force recommends that the Human
Relations Commission develop and annually update a *“Policy State-
ment on Human Relations™ for inclusion in the city’ legislative policy
statements. The Task Force also recommends that the Commission take
whatever steps are necessary to insure that its Annual Report is filed
with the Mayor and distributed to interested parties in a timely manner.
Finally, the Task Force recommends that the Human Relations Commis-
sion adopt a plan of action to revitalize its operations. A consultant
might be hired to assist the Mayor and the Commission in facilitating
such a revitalization program.

The Handicapped Access Appeals Commission was created last year.
It will doubtless build upon and augment the work of the Mayors
Advisory Commission on Disabilities. The Task Force commends the
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Mayor and the City Council for elevating the access issue to full
commission status. The Task Force recommends that the Mayor review
the needs of the Advisory Commission on Disabilities, inc{uding its
budget and staffing, so that it can deal effectively with numerous
disaiility issues that do not fall within the jurisdiction of the newly
created Access Appeals Commission. As mentioned elsewhere in this
report, the Task Force also recommends that as saon as possible, the
mal];orh Advisor{) Commission be replaced by a commission on dis.
abilities created by ordinance.

The Board of Public Works plays an important role in administering
the city and state nondiscrimination laws. Equal opportunity is an
important issue in a city with so many minorities and constituencies.
The city recently affirmed its commitinent to nondiscrimination when it

assed an ordinancc;grohibiting disciiminatory membership practices
y certain private clubs.6?

Years ago, the city resolved not to award city funds to vendors or
contractors who engage in discriminatory employment practices that
violate federal, state, or local nondiscrimination laws. This ordinance is
administered by the Board of Public Works. Under the ordinance, as
amended in1975, funds may not be awarded to contractors who discrim-
inate on the basis of race, religion, national origin, ancestry, sex, age, or
physical handicap.s® Although other forms of discrimination have been
prohibited in subsequent years, the ordinance has remained the same
since 1975. Now, however, discrimination on the basis of ““medical
condition,” “marital status,” and *“sexual orientation™ is illegal under
state or local laws.6¢ If the city “intends to deal only with those
contractors who comply with the nondiscriminatory . . . provisions of
the laws of United States of America, the State of California, and the
City of Los Angeles,”¢5 then the Administrative Code should be
updated. The Task Force recommends that the City Council amend the
Administrative Code provisions dealing with nondiscrimination by city
contractors, adding ““marital status,” ““sexual orientation,” and *‘medi-
cal condition™ to appropriate subdivisions of Section 10.8, Division 10,
Chapter 1 of that code. The Task Force also recommends that the City
Attorney and the Board of Public Works keep the City Council and the
Mayor apprised of any additional categories that should be added if
;tate. federal, or local nondiscrimination laws are augmented in the
uture.

In addition to its specific comments on these four commissions, the
Task Force offers a few additional observations about the commission
process in general. With varying degrees of authority, city boards and
commissions oversee departmental operations. Some have the authority
to approve or reject departmental policies. Others serve in a more
limited advisory capacity. Some have substantial budgets and adequate
staffing. Others are significantly underbudgeted and understaffed.
Most commissioners serve without compensation, receiving token *“per
diems” to cover expenses in attending meetings.

One critical observer recently suggested the attributes of effective
commissions, which she called, “the lifeblood of our government.’¢6
The City of Los Angeles would benefit by employing the following
criteria in any evaluation of the commission system which might be
undertaken in the future:s?

* The process of selecting commissioners should be open,
with broad based recruitment efforts.
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* Appointees should be selected for their integrity and
ability; not for purely political reasons.

* 4 limit of two terms should be the rule. With so many
qualified people to choose from, more individuals should
be given an opportunity to serve.

* Commissioners should listen to conscientious staff mem-
bers, should not be puppets of department heads, and
should exert indepensent effort to find out what is really
going on within their jurisdiction.

* Commissioners should be visible in the community, thus
encouraging broad citizen participation.

* Commissions should be adequately budgeted and have
adequate and competent staffing.

* To determine whether a given commission is doing its
job, annual reports should be required.

With these criteria in mind, the Task Force on Fami'y Diversit
recommends that the Mayor and the City Council conduct a thorougl
review of the citys commission process for the purpose of making the
commissions more representative and effective. The Task Force notes
that some constituencies are underrepresented.s® It is recommended
that the Mayor review the representativeness of current city cormis-
sioners and correct any gross imbalances with the next set of scheduled
vacancies in June, 1988.

_Although this report touches upon many of the major areas of -

concern to diverse family groups in Los Angeles, the Task Force on
Family Diversity is fully aware that many other important areas have not
been addressed. It should be apparent that the study of changing family
demographics and problems should be an ongoing process E)T 51e City
of Los Angeles. Unfortunately, there is no existing city agency dealing
with family issues on a holistic basis. Los Angeles ?amifies deserve more
attention, and the City Council, the Mayor, and city departments need
ongoing advice related to family concerns. To fulfill this important
function, the Task Force on Family Diversity recommends that Sxe City
Council and the Mayor establish a Commission on Family Diversity to
begin operating in budget year 1989-90. This report, and its background
documents, could serve as a foundation for the initial operations of such
a commission.

In the interim, the Task Force recommends that the Mayor direct all
department managers and all commission presidents to review the
report of the Task Force on Family Diversity so that they are aware of
current family demographics and needs ang can therefore continue to
improve policies, programs and services affecting local families.

CITY GOVERNMENT:
RECOMMENDATIONS

Employee Benefits

98. The Task Force recommends that the City Council and the
M?or continue to press Congress, the California Legislature and the
Industrial Welfare Commission to increase the minimum wage for all
workers 10 §5.01 per hour in 1989.
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99. The Task Force recommends that the City Council adopt the
child support payment deduction program that has been proposed by
Councilwoman Ruth Galanter and Controller Rick Tuttle. :

100. The Task Force recommends that the City Council give
approval to the Personnel Department to move forward with the imple-
mentation phase of the proposed flexible benefits program. The Task
Force also recommends that the City Council resolve to eliminate
marital status discrimination in the distribution of benefits pursuant to
its benefits programs.

10L  The Task Force recommends that any plan extending child care
benefits to employees should be expanded to include elder care, in
essence, making both “dependent care™ benefits.

102. The Task Force recommends that the Mayor issue an executive
order directing the Personnel Department to review current city person-
nel practices and authorizing it to take whatever steps are necessary,
including meeting and conferring with employee groups, to modify and
enhance the city$ role as a model employer in the area of dependent
care, flexible work schedules, expanded maternity and paternity leave,
and the use of leaves to care for elderly dependent relatives. Addi-
tionally, the Mayor should direct Project Restore, which is presently
working to restore City Hall, to study the feasibility of including an on-
site dependent care center in its restoration plans,

103. The Task Force recommends that the city contract with an
outside agency to establish an Employee Assistance Program that would
provide employees with confidential counseling on a variety of matters,
including substance abuse, relationship problems, retirement planning,
financial investing, and dependent care.

104. The Task Force recommends that the City Council amend the
City Administrative Code to include the term **domestic partner” in the
list of “immediate family™ relationships for which an employee is
entitled to take family sick leave and bereavement leave. The following
definition of ‘‘domestic partner” should be adopted, and the citys
Personnel Department should be authorized to establish appropriate
procedures to verify the domestic partnership status of employees who
claim eligibility for sick leave or bereavement leave:

Domestic partners are two persons who declare that:

@) They currently reside in the same household, and
have been so residing for the previous 12 months.

(2) They share the common necessities of life.

(3) They have a mutual obligation of support, and are
each other’ sole domestic partner.

(4) They are both over 18 years of age and are compe-
tent to contract. .

(5) Neither partner is married.
(6) Neither partner is related by blood to the other.

(7) They agree to notify the appropriate agency
within 30 days 1%1 any of the above facts change.
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Departments and Commissions

105. The Task Force recommends that the following actions be
taken in connection with the city's Human Relations Commission:

(a) Inkeeping with the Commission’s mandate to pro-
pose legislation and programs f;romoting intergroup har.
mony, the Commission should develop and annually
update a “Policy Statement on Human Relations” for
inclusion in the city’ legislative policy statements,

(b) The Commission should take whatever admin-
istrative action is necessary to insure that its Annual
Report is filed with the Mayor and distributed to inter-
ested parties in a timely manner.

(¢) The Commission should adopt a plan of action of
revitalize its operations. A consultant might be hired to
assist the Mayor and the Commission in facilitating such a
revitalization program.

106. The Task Force recommends that the Mayor review the needs
of the Advisory Commission on Disabilities. Pending the creation by
ordinance of a full Commission on Disabilities, the Advisory Commis-
sion needs a budget and staff members of its own so that it can
effectively deal with numerous disability issues which do not fall within
the jurisdiction of the newly created Access Appeals Commission.

107. The Task Force recommends that the City Council amend the
Administrative Code provisions dealing with nondiscrimination by city

* " contractors, adding *‘marital status,” “sexual orientation,”and *“medi-

cal condition” to appropriate subdivisions of Section 10.8, Division 10,
Chapter1of that code. It is further recommended that the City Attorney
and the Board of Public Works keep the City Council and the Mayor
apprised of any additional categories which should be added as state,
ge eral, and local nondiscrimination laws may be augmented in the
uture.

108. The Task Force recommends that the Mayor and the City
Council conduct a thorough review of the appointment process and
operations of the citys commissions, for the purpose of making the
commissions more representative and effective.

109. The Task Force recommends that the City Council and the
M?or establish a Commission on Family Diversity to begin operatingin
budget year 1989-90. This report, and its background glol::uments, will
serve as a foundation for the initial operations of a Family Diversity
Commission.

10. The Task Force recommends that the Mayor direct all depart-
ment managers and all commission presidents to review the report of
the Task Force on Family Diversity so that they are aware of current
family demographics and needs and therefore can improve policies,
programs and services affecting local families.

City Government: Notes
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appointment process. However, it has come to the attention of the Task
Force that there are only four known gay or lesbian commissioners and
only a handful of disabfed commissioners presently serving on boards
and commissions created by charter or ordinance. Each of these constit.
uencies constitute from 10 to 15 percent of the local population. This
imbalance could be corrected when the Mayor and the City Council fill
vacancies scheduled for June, 1988.
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I INTRODUCTION

While many forms-of discrimination which are alleged to be
engaged in by the insurance industry were suggested for .study
by .various members'of the Task Force, the team members
conciuded that the scope of their inquiry should be.llmlted by
the mandate of the Task Force which is to focus:on issues of
family diversity. As such, although worthy of 'study, topics
such as "redlining," and the effect that the skyrocketing of
insurance rates has on the availability of affordable and
quality childcare services in the City of Los Angeles, are not
the subject of this report.

Given the Task Force's mandate that - "family is a broad and
expansive concept, capable of encompassing a wide range of
committed relationships™ and that "government itself should not
foster discrimination agairist families nor should it tolerate
unfair private discrimination against families," it was decided
to focus this report on discrimination against the non-
traditional family unit by the insurance industry. While a
non-traditional family unit may include a variety of "committed
relationships," this report is further focused on what' is
commonly referred to as "lifestyle" discrimination. Lifestyle
discrimination, for purposes-of this:paper, means ‘
discrimination against a domestic partnership;,; other than a
married couple. This could include gay and lesbian couples and
heterosexual couples living.together but unmarried. The terms

. lifestyle discrimination and &iscrimination against the - '

non-traditional family unit "are used interchangeably in this
report.

In order to prepare this'report, testimony was taken at the
public hearings conducted by the ‘Task Force. Those who
testified included Leonard Graff, Legal Director of the
National Gay Rights Advocates, who addressed the topic of
illegal practices'and legal recourse which .is-'presently
available to combat lifestyle discrimination. Also testifying
was Tonia Melia, 'President of the National Business Ihsurance
Agency, who addressed the topic of lifestyle discrimination in
homeowners, renters; automobile and business insurance.
Lastly, Brendt O. Nance, President of Concerned-Insurance

‘Professionals for Human Rights, addressed the topic of

lifestyle discrimination in life, health and disabilitv
insurance policies. A representative from the State Insurance
Commissioner's Office, although invited to the public hearings,
could not attend. 1In any event, information regarding that
office's handling of lifestyle discrimination complaints was
provided to this team by Special Consultant to the Task Force,
Thomas F. Coleman, who spoke with representatives from that
office regarding lifestyle discrimination. Additionally, team

5899H 1.
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membér, Jeff. Vopal, though his contacts.in'tbe ingurange
business, collected a variety of complaints alleging liféstyle

discrimination.

Lastly, it should be acknowledged that University of Southern
California Law Center Student, Ida Kan, provided the team with
legal research and a report which was of assistance to the team
in preparing ‘this paper. Her assistance was greatly
appreciated.

Below, this team will set _forth a summary of its recommenda-
tions, a summary of its findings regarding lifestyle
discrimination, a summary of the laws which might be utilized
to combat lifestyle discrimination, and its recommendations.

IT SUMMARY OF RECOMMENDATIONS

1. 1IT IS RECOMMENDED that the City Attorney carefully evaluate
the possibility of .using.the Unruh Civil Rights Act and/or
Business and Professions Code section 17200 et seq. to
combat lifestyle discrimination in insurance opportunities:

2. 1IT IS RECOMMENDED that the City Attorney. seek to establish
.a cooperative relationship with the ‘State Insurance
Commissioner for the referral to the City Attorney's Office
of complaints lodged with the Commissioner by Los Angeles
residents wherein discrimination on:the basis of lifestyle
is alleged.

3. IT I3 RECOMMENDED.that the City Attorney seek to establish
a cooperative relationship with both the Attorney General's
‘Qffice and the Los Angeles County District Attorney's
Office for the exchange of information regarding. complaints
of lifestyle discrimination by the insurance industry which
are lodged with each agency. s

4. 1IT IS RECOMMENDED that the City Attorney seek to establish
a cooperative relationship with the Department of Fair
Employment- and Housing  for the exchange of information
regarding.alleged ‘instances -of lifestyle discrimination by
those engaged in the insurance business in the City of 3
‘Los” Angeles. : b

5. IT'IS RECOMMENDED that the City Attorney. seek to establish
working arrangements with local civil rights organizations"
to exchange information regarding complaints of lifestyle
discrimination by the insurance industry

2.
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6. IT IS RECOMMENDED that if the City Attorney concludes,
after a careful analysis of appllcable law, that the issue
of lifestyle discrimination in insurance opportunities'can
be addressed through the.Unruh Civil Rights Act and/or
Business - and 'Professions Code section 17200 et ‘seég., and
the City Attorney finds that a person or entity in the
insurance business-.is'endaging-in a pattern or practice of
unlawful discrimination against insureds or applicants for
insurance on the basis of lifestyle, that he or she bring
an action against that person or entity for violation of
the Unruh Civil Rights Act and/or an action for unfair
‘business practices under California ‘Business and
Professions Code section 17200 et ‘seq.

IITI "PISCRIMINATION BY THE INSURANCE INDUSTRY
e AGAINST THE NOM-TRADITIONAL FAMILY UNIT
OR 'LIFESTYLE DISCRIMINATION

Several witnesses testified at the Task Force's-public hearings.

that insurance companies do engage in lifestyle discrimination.

For example, in his-public hearing testimony, Tony Melia,
President of National Business ‘Insurance Agency (NBIA), told
the Task Force of lifestyle discrimination by_insurance
companies in property.and casualty insurance.z/ ‘:Ih the area

- of homeowners coverage, .some companies are refuszng to issue
one joint policy in the names of both same-sex householders, as
their interests may appear, even though JOlnt policies are
issued routinely to married couples. When it comes to
automobile insurance, most companies will not offer a family
discount to an unmarried couple who live together and share
cars, even though such discounts are offered to blood relatives
or married couples. Some companies are discreet-in the way
they discriminate. Others are more blatant. One ¢ompany wrote
to NBIA and complained that the agency was' writing- too many
policies for unmarried persons.

Additionally, Brendt-Nance, President of Concerned Ihsurance
Professionals for Human Rights, documented leestyle
discrimination in health, life, and disability

1/ Public Hearing Transcript, p. 189.
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i 2/ - rea of life insurance, he reported that
égigrggﬁﬁéH{eéI?e§3§eato issue a policy if thg consumer names a
beneficiary who is not related by blood, marriage, or

adoption. When it comes to health insurance, he gave an
example of marital status discrimination in rate setting. BHe
said that one major carrier charges two unmarried 3§-year-olds
a total of $213.60 per month for basic coverage, while a
married couple can purchase the same coverage for $197 per
month.

Lastly, Leonard Graff, Legal Director for National Gay Rights
Advocates (NGRA), recounted numerous caseg of lifestyle
discrimination against gays and lesbians:iz He told how NGRA
has received complaints concerning .automobile insurgncg,.
homeowner and renter policies; umbrella or excess liability
policies, and health insurance. Some of the complaints have to
do with outright denial of coverage, others have to do with the
naming of beneficiaries, but most pertain to rate
discrimination against unmarried couples.

Mr. Graff explained how NGRA was able to convince the
Automobile Club of Southern California to extend family
discounts for automobile insurance coverage to unmarried
couples. 'Previously, the discount- was’available only to
married couples. Some companies have followed AAA's example,
but others- persist- in extending family discounts only to
.married couples. However, the AAA reform only applies to
insurance and not to membership in the Auto Club. The
Automobile Club of Southern California continues to maintain
membership discount practices' which disctriminate against
unmarried couples. A married couple gets preferred pricing,
with one master membership and a discounted associate
membership. An unmarried couple, on the other hand, must pay
for two master memberships. The issue of discrimination was
-raised last year at AAA's annual membership meeting. Members
complained that preferred d&iscount rates for married couples

2/ public Hearing Transcript, p. 196.

3/ pPublic Hearing Transcript, p. l1l4.
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violated state and local laws against marital statas and sexual
orientation discrimination by business. establishments in the
City of Los Angeles. In view of changing demographics'and
family structures in Southern California, the Auto Club created
an internal AAA Task Force to review membership rating
practices and to recommend possible revisions to the Board of
Directars.'

Lifestyle discrimination also occurs in-the area of renter's
insurance. Renter insurance protects occupants of an apartment
of house against property damage or liability. Most. insurance
companies will not issue one policy to an unmarried couple
renting an apartment: They require two policies, which, of
course, requires the payment of two premiums. A married
couple, however, can save 'money by obtaining a joint-policy.

According .to NGRA, in the area of homeowner, renter, and
automobile insurance, lifestyle discrimination does- not usually
involve outright derial of coverage--rather, it involves the
setting of higher rates for unmarried couples than married
couples. 1In other words, lifestyle discrimination is primarily
rate discrimination on the basis ‘'of marital status or. sexual
orientation.

'IV RECOMMENDATIONS CONCERNING WHAT THE CITY OF
LOS ANGELES CAN DO TO CURB DISCRIMINATION
AGAINST THE NON-TRADITIONAL FAMILY UNIT BY
THE INSURANCE INDUSTRY

A. Current Regulatory Practices- -and Existing Law

Before making .recommendations as to what the City of

Los Angeles might  be able to do to curb discriminatory
practices engaged in by the insurance industry against the
non-traditional family unit, current regulatory practices:and
existing. law should be examined in order to determine whether
the City can use existing law to participate in the
identification and prosecution of such unlawful discriminmation.

While at first-glance the issue of discrimination by those
engaged in the insurance business in this state is a matter for
statewide rather than local concern, as will be set.forth
below, existing.law may provide methods by which local
entities, who seek to protect their residents from such
unlawful and discriminatory practices, can address the issue.

The State Insurance Commissioner

The State, Insurance Commissioner and the State Department of

" Insurance (hereinafter collectively referred to as the
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"commissioner™) are primarily responsible for the regulation of
those engaged in the insurance -business in this state. As
such, it is-appropriate that this-paper examine the
Commissioner's authority to take action against thase who
engage - in lifestyle disctimination against applicants for
insurance and/or insureds.

Pursuant to ‘Insurance Code section 12921.3 any person may file
a written complaint with the Commissioner concerning the
"handling of insurance claims by insurers" or "the alleged
misconduct by insurers or production agencies."™ The
Commissioner ‘is required to investigate such complainants, to
acknowledge receipt of such complaints in writing, may seek to
mediate complaints, and is required to notify the complainant
of the final action to be taken on his or her complaint. (Ins.
Code §§5 12921.3 and 12921.4(a).) Moreover, the.Insurance
Commissioner is required to "ascertain patterns of complaints
and periodically evaluate the complaint patterns to determine
what additional audit, investigative, or enforcement actions
which may be taken by the Commissioner . . . ." (Ins. Code

§ 12921.4(b).) Can a victim of lifestyle discrimination file a
complaint with the Commissioner under the aboverdescribed
statutory scheme? The answer to this question would appear to
be Yes.

.Insurance Code section 790 et.seg: provides for remedies )
available through the Commissioner for unfair practices engaged
in by those in the business‘'of insurance. _{Ins: Code
§§ 790.01-790.02.) ‘Included in the unfair practices' prohibited
by this statutory scheme: is'disctimination on the basis-of
marital ‘status and sexual orientation. Title 10, California
Administrative Code section 2560.3, a regulation promulgated by
the Commissioner pursuant tq, Insurance Code ‘section 790.10,
provides 'in relevant part:

"No person or entity engaged in the business of insurance
in this State shall refuse to issue any contract of
insurance or shall cancel or decline to renew such contract
because of the sex, marital ‘status or .sexual orientation of
the insured or prospective insured."4

4/ a copy of this-regulation is Appendix 1 to this paper.
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The Commissioner has the power to conduct- investigatians-of
alleged unfair practices, including.thase prohibited by
regulation -section 2560.3 (Ins: Code § 7?0.04),.and, where
appropriate, may commence an administrative action against the
alleged violator. " (Ins: Code § 790.06%.) ..If, after an
administrative hearing, the Commissioner determines that a
violation has occurred, he or.she may issue a written report. so
declaring.  ¢(Ins. Code § 790.06(a).) 'If the person or entity
does ‘not thereafter cease from engaging .in the unfair practice,
then the Commissioner, through the State Attorney Geneal, may

-seek a court order restraining-.the person or entity from

continuing.to engage in such practice. (Ins. Code

§ 790.06(b).) A recalcitrant person or entity who defies a
court ‘order which enjoins the unfair practice, in addition to a
contempt proceeding; facés fines and possible  suspension of
his, her or its-license or certificate to engage in the
insurance business.” (Ins: Code § 790.07.)

From the foregoing.it would appear, therefore, that the
Insurance Commissioner may address instances: of lifestyle
discrimination brought to his or her attention through the
complaint procedure authorized by Ihsurance Code sections-
12921.3-12921.4 for violation of-Insurance Code 'section 790
et seg. and Regulation section 2560.3. However, testimony
presented to this Task Force indicates that Regulation ‘section
2560.3 is cvurrently. interpreted by the Commissioner to. provide
protection against lifestyle discrimimation only idsofar as
coverage. is-denied on- such basis; but - not-insofar as-‘a person
is charged a higher rate for coverage because of:the ljfestyle

in which he or. she is-engaged.2/ (See testimony of .Leonard
Graff before Task Force on February 6, 1987 at
page- .) Accordingly, to the extent-that.lifestyle

disérimination exists with respect to the rates charged by
insurers; the Insurance Commissioner apparently does not
currently provide any relief.

5/ fThe correctness of this interpretation of Regulation
section 2560.3 is not challenged herein as the interpretation
of a regulation by the agency charged with its - enforcement is
entitled to-great weight. (Judson Steel Corp. v. Workers Comp.
Appeals Bd. (1978) 22"Cal.3d 658, 668 and Gay .Law Students
Assn. v. Pacific Tel. & Tel. Co. (1979) 24 Cal.3d 458, 491.)
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The Unruh Civil Rights Act

The Unruh Civil Rights$ Act, California Civil Code. section 51,
as will be discussed below, may provide a mechanism for the
eradication of lifestyle discrimination which may not be
addressed by the:Insurance Commissioner. Civil Code.section 51
states in relevant part: ~

"All persons within the jurisdiction of this state are
free and equal, and no matter what their .sex, race, color,
religion, ancestry, or national origin are entitled to the
full and equal accommodations, advantages, facilities,
privileges; or service$ in all business-establishments of
every kind whatsoever.”

The Unruh Act bars-all forms of arbitrary diserimination, and
those protected by the Act are not limited to members of the
classes which are specifically enumerated therein. {Ih re Cox
(1970) 3 Cal.3d 205, 216.) For example discrimination on the
. basis of sexual orientation, which is-not specifically
mentioned in the Act, has been held to be covered by the Unruh
Act. (Rolon v. Kukwitzky (1984) 153 Cal.App.3d 289.) The
Unruvh Civil Rights Act is the codification of California's
common law doctrine that- enterprises affected with a public
interest may not discriminate arbitrarily. (In.re Cox, supra,
3 Cal.3d 205, 212.) :

The phrase "all business establishments of every kind :
whatsoever™ in Civil Code ‘section'51 ‘has also been expansively
and liberally construed. (See for e.g., O'Connor v..Village.
Green -Owners Assn. (1983) 33 Cal.3d 790, 793-794 and Marina
Point Ltd. v. Wolfson (1982) 30 Cal.3d 721, 731.)

In-‘Burkg v. Poppy Construction Co. (1962) 57 Cal.2d 463,
468-469, the Supreme Court stated:

"*The Legislature :used the words "all"™ and "of evéry
kind whatsoever" in referring to business-establishments
covered by the .Unruh Act (Civ. code, § 51, and the

inclusion of" these words; without any exception and without"

specification of particular kinds of enterprises, leaves no
doubt that the term "business establishments®™ was:used in
the broadest sense reasonably possible. The word
"business" embraces-everything about which one can be
employed, and it is often synonymaus with "calling,
occupation, or trade, engaged in for the purpose of making
a livelihood or gain." (See Marnisfield v. Hyde, 112
Cal.App.2d 133, 137 '[245 p.2d 577]; S Words and Phrases
(perm. ed. 1940) p. 970 et seq.) The word "“establishment,"
as broadly defined, includes-'not only a fixed location,
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'such as the "place where one is'permanently flxed for
residence or business,"™ but also a permanent "commercial
force or business;" but also a permanent “"commercial force
or organization" or "a permanent settled position (as in
life or business.") (See Webster's New.Internat. cht. (24
ed. 1957) ‘p. 874; id. (3d ed. 1961) p. 778. S I

- Factors such as the number of persons'employed, physical

facilities maintained, fees charged, advertising. solicited or
sold, collection of royalties, and the performance of other
"customary ‘business functioris® may identify an entity or person
as a "business ‘establishment" within the meaning of the Unruh
Act. (Curran v. Mount Diablo Council of Boy Scouts (1985) 147
Cal.App.3d 712, 730 and Pines v. Tomson (1984) 160 Cal.App.3d
370, 386.) Moreover, the term "business" has been held to
include both commercial operations-and noncommercial entities
which are public accommodations or affected with a public
interest or which have businesslike attributes. - (Pines v.
Tomson (1984) 160 Cal.App.3d 370, 385, 386.) Finally, the
Unruh Act not only covers the arbitrary exclusion of persons
from a-business.establishment or .service, but with also
business practices ‘which -result.in the unequal treatment - -of

‘patrons or those who wish.to.use.services provided by a

business-establishment. (Koire v. Metro Car Wash (1985)
40 Cal.3d 27, 29.)

While no reported case has ever.spécifically applied the Unruh
Act to arbitrary discrimination by any entity or person who is
engaged in the insurance business; given the broad and
expansive interpretation which has-been ‘given the term "all
business establishments of ary kind whatsoever," the
applicability of the.Unruh Act to those engaged in the
insurancé business’ is almecst certain. Moreover, sSince the Act
prohibits all forms of arbitrary discrimination, arbitrary
discrimination based upon lifestyle may also be held to be
prohibited by the Act. ZAssuming both of the above issues of
first'impression would be -resolved as indicated abave in an
action filed by the City Attorney, one major -obstacle to
successfully prosecuting-a case to curb disecrimination on the
award of lifestyle exists. A "business establishment" may
avoid liability under the .Unruh Act-if it can establish that
there are "reasonable deportment regulations that are
rationally related to the services performed and facilities
provided,"™ which -justify the otherwise discriminatory conduct.
{In re Cox (1970) 3 Cal.3d 205, 217 aand Marina Point-Ltd. v.
Wolfson (1982) 30 Cal.3d 721, 737.) This defense would have
Clear applicability in the case of discrimination-in rates
charged by insurance companiés. As such, in any case brought

to curb lifestyle disctimination, a major factual and legal
issue would no doubt be whether the particular form of
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lifestyle discrimination can be justified under this
"reasonable business regulation" defense.

This bring&-.us to the next question. Who is'responsible for
the enforcement of the._ Unruh Act? First of all, violations of
the Unruh Act can be redressed through.a private action brought
by the person aggrieved by a discriminatory practice or

action. (Civ. Code § 52(a).) Such aggrieved person is
entitled ‘to treble his or her actual damages, but in no cdse
less than $250, and attorney's fees. .Injunctive relief is also
available.

Second of all, a victim of a practice-which violates the-Unruh
Act can 'gseek redress through.the Department of Fair Employment
and Housing. Complaints may be filed with the Department- (Gov.
Code §§ 12948 and 12960-12976.) The Department will then
investigate- the complaint  (Gov. Code §§ 12963), attempt to
conciliate the complaint if (Gov. Code §5 12963.7), and in its
discretion, may institute an administratiye action against the
offending party. (Gov. Code § 12965.) -Such an administrative
action, if filed, would be tried before the Fair Employment--and
Housing.Commission which eventually ‘would render a decision in
the case and would take *such action . . . [als in its judgment
o o ;éyould effectuate the  purposes of -Part 2.8 of Government
Code. S

. Lastly, but most importantly for purposes of this paper, .the
Attorney General, District Attorneys and City Attorneys are
authorized to bring injunctive relief actions to enjoin a
" "pattern or practice" of violating.the.Unruh Act. (Civ. Code
§ 52(c).) The extent to which the Unruh Act has been used by
the Attorney General, the Las Angeles County District Attorney
and the €ity Attorney, however7 to combat discrimination in the
insurance industry is unknown../

6/ Government- Code section 12948 which makes'a violation
of - the Unruh Act a violation of the Fair Employment and Housing
Act, Government Code section '12900 et .seq., is included in
Part 2.8.

1/ civil Code section 52(c) authorizes "preventive
relief"™ which includes injunctive relief. The term preventive
relief has never been judicially defined. Accordingly, some
creativity can be used in formulating.the type of relief to be

requested when prosecuting patterns-or practices-of violations-
of the Unruh Civil Rights Act.
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Business'and Professions Code Section 17200 et seq.

Business and Professians Code ‘section 17200 et seq.. proh1b1ts
unfair competition in this state. Unfair competition -is
defined -to include "unlawful, unfair or fraudulent business
practlces and unfair, decéptive, untrue or misleading
advertlslng. {Bus. & Prof. Code § 17200.) This definition,
however,-is'not restrictive. (Athens Lodge-No. 70 v. Wilson
(I953) 117 cal. App. 2d 322, 325.) The prohibitory reach of: this
statutory scheme .is not. limited to deceptive or fraudulent
conduct but extends to any unlawful - business .conduct. (Perdue
v. Crocker National Bank (1985) 38 Cal.3d 913, 930 and
Children's T.V. Inc. v. General Foads Corp. (1983) 35 Cal.3d
197, 209-210.)

Accordingly, there is-potential, to extent that-lifestyle
discrimination can be termed "unfair" or "unlawful" to bring.a
civil action against those engaging in -lifestyle discrimination
for unfair competition under Business and Professians Code
section 17200 et. sed.

As is the case with the Unruh Civil rights Act, the Attorney
General, District Attorneys and City Attorneys may bring.an
action for 1n}unctive relief to enjoin the act of unfair

compet1tion. (Bus: & Prof. Code § 17204.) Moreover, the
Attorney General, District. Attorneys, and City ‘Attorneys may

‘seek civil penalties'of no more than $2,500 for each violation

against thase w?o engage in unfair competltlon. (Bus. & Prof.
Code § 17206.)2.

8/ City Attorneys from any city having a population over
750,000 have the right to bring.these actions. (Bus. & Prof.
Code'§°17204.)

S/ . It is important to note that the remedies provided by
Business and Professions Code sections 17200 et seg. are
cumulative to other remedies'provided by law. Accordingly, an
Unruh Act claim may be joined with a claim under Business and
Professions Code section 17200 et.seg. (Bus: & Prof. Code
§ 17205.)

11.
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B. Recommendations

As discussed above, the City Attorney may. seek to address the

issue of discrimination against the non-traditional family unit -

by the insurancée industry by filing actions-under the Unruh
Civil Rights Act, Civil Code section 51 and/or Business and
Professions Code section 17200 et 'seg. However, in order to
prosecute such cases the City Attorney must first have access
to information and evidence which documents such unlawful
discrimination. In order that the City Attorney maximize
his/or her effectiveness, yet minimize the taxing effect on the
resources of the City Attorney's Office, the following -
recommendations are made with regards to the investigation and
prosecution of those engaged in the insurance business who
discriminate against the non-traditional family unit:

1. 1IT IS RECOMMENDED that the City Attorney carefully evaluate
the possibility of using the Unruh Civil Rights Act' and/or
Business and Professions Code section 17200 et seg. to
combat' lifestyle discrimination-in insurance.
opportunities. The question of whether either of these
statutory remedies can be .used to combat lifestyle
discriminmation which is engaged in by the insurance
industry encaompasses many issues'of first: impression. As
such, a careful and more- thorough legal analysis than'the
one contained in this paper. should be done to ensure-that
these. statutes do indeed provide viable remedies. e

2. 1IT IS° RECOMMENDED- that the City Attorney .seek to establish
a cooperative relationship with the 'State. Insurance
Commissioner for the referral to the City Attorney's Office
of complaints lodged with the Commissioner by. Los Angeles®
residents wherein discrimination on-the basis of lifestyle
is alleged. -Pursuant ta, Insurance Code 'section 12921.5,
the Insurance Commissioner may meet with "persons,:
organizations and .asso¢iations intereésted in insurance for
the purpose of securing cooperation -in the enforcement of
the insurance laws of this state™ and "may disseminate
inform%g}on concerning .the insurance laws ‘of the State

10/ he Commissioner also' has the duty to advise- the
District Attorney of the relevant ¢ounty when he or she finds
that-an insurer, its vfficers, agents or employees are
violating .any of the penal provisions'of:the, Instrance Code or
of "other laws™ (Ins. Code.sec. 12928).
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The City Attorney should request that the :Insurance
Commissioner exercise his or her powers under this statute
and provide the City Attorney with appropriate information.

"In order for the City Attorney to prosecute an action under

the Unruh Civil Rights Act, "a pattern or practice of
discrimination” must be established. One way of gathering.
information regarding patterns-or practices of
discrimination occurring .within the City of. Los Angeles
would be to exchange information regarding claims-of
unlawful discrimination engaged in by..those in the
insurance business with other prosecutorial offices within
the. Los Angeles with jurisdiction to enforce the Unruh
Civil Rights Act. Accordingly,

IT IS RECOMMENDED that the City Attorney seek.to. establish
a cooperative relatianship with both the Attorney General's
Office and the. Los Angeles County District Attorney's
Office for-the exchange of information regarding complaints
of lifestyle discrimination by the insurance industry whicéh
are lodged with each agency. The:sharing of this
information will assist in identification of patterns or
practices -of discrimination by those engaged in the
insurance bugsiness within the City of. L6s Angeles.

Pursuant to Government Code sections- 12930 (f) (2) and 12948
the State Department of Fair Employment and Housing:is
authorized "to receive investigate, and conciliate 4
complaints alleging.a violation of [Unruh Civil Rights
Act]." (Gov. Code § 12930(f)(2¥.) A5 is the case with the
Attorney General and-the. Los Angeles County Distriét
Attorney, the Department may have information concerning
alleged lifestyle discrimination by the insurance industry
which occurs in the City of .Los Angeles. Accordingly, IT
IS RECOMMENDED that the City Attorney ‘seek to establish a
cooperative relatianship with the Department of Fair
Employment and Housing.for the exchange of information
regarding alleged instances of lifestyle discrimination' by
those engaged in the insurance business in the City of

"Los -Angeles.’

To further increase the effectiveness of the-City Attorney
in enforcing:the Unruh Civil Rights Act, information_must
be ohtained and exchanged with local civil rights
organizations within-the City of. Los Angeles. Often-these
groups - are unaware of the remedies available under current
laws. Thus,
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IT IS RECOMMENDED that the City Attorney seek to establish
working arrangements with local civil rights organizations to
exchange. information regarding complaints 'of lifestyle
discrimination by the insurance industry. The recommended
organizations ‘would include, but not'be limited to: American
Civil Liberties Union; Concerned Insurance Professionals for
Human: Rights; and the Los Angeles Urban League.

!
{
6. Discrimination in insurance opportunities against the !
non-traditional family unit-may have a severe economic J
impact on many- residents of this City. As stated by Brent (
O. Nance in his testimony before the Task Force on
March 16, 1987: l
|
"In our Society insurance has-'become an integral part of
our culture. It is often the only practical means
available for the majority of us to protect ourselves-and
families against the financial ruin created by death,
disability or serious medical problems: .. Indeed, insurance
has become a basic financial necessity for most Americans.”

Accordingly, in order to -ensure that~“Los Angeles City
residents, regardless of lifestylé, have equal access and
opportunity to insurance services, IT IS RECOMMENDED that.if
the City Attorney concludes, after a careful analysis of
applicable law, that the issues of lifestyle discrimination in
insurance opportunities can be addressed through the. Unruh
Civil Rights Act and/or Business and Professions Code section
17200 et seq. and the City Attorney finds that a person or
entity in_ .the insurance business is-engaging .in a pattern or
practice of unlawful discrimination against_insureds or
applicants for insurance on the basis of lifestyle,.that -he or
she bring an action against' that person or entity for violation
of the Unruh Civil Rights Act and/or an action for unfair
business practices under California  Business and Professions”
Code section 17200 et segq.
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CALIFORNIA LEGISLATURE
FJoint Select Task Fforce

on the
FOR RELEASE ON: , s CONTACT PERSON:
June 9, 1989 Changing Familp Thomas F. Coleman
(213) 258-8955

LEGISLATIVE TASK FORCE RECOGNIZES DOMESTIC PARTNERSHIPS
AS PART OF THE CHANGING FAMILY AGENDA IN CALIFORNIA

Proposals Focus on Employee Benefits, Schoo! Curriculs,
Insurance Discrimination, and Rights of Survivors

A report just published by a state task force urges California
lawmakers to recognize cdomestic partnerships as family relstionships.

The report of the Joint Select Task Force on the Changing Family aiso
includes several recommendations to eliminate discrimination against the
nearly 1.4 million adults who live in unmarrigd-coupl‘e households in
California, The domestic partnership proposals recommend that:

* Ppublic policies should respond to the changing needs of

today's families, while respecting their privacy, integrity, and
diversity; (See Report, page 11)

- * Domestic partnerships should be recognized as family

relationships; (See Report, page 101)

x

Employee benefit plans should define family broadly
enough to encompass the diversity of today’s families, regardless
of family structure; (See Report, page 27)

»

Public schools should expand curricula to promote
recognition of family diversity by providing students with current
information on changing family structures; (See Report, page 73)

* Counseling services, whether publicly funded or

provided through private health plans, should serve not just
individuals, but all families regardless of their structure,

including unmarried couples. (See Report, page 84) [

* Insurance practices, such as rate discrimination

against unmarried couples, should be prohibited; (See Report, pages 100-1C2)

* Wrongful death laws should be amended to allow adult

dependents to recover damages when a domestic partner is killed
by a criminal, drunk driver, or by other intentional or negligent
conduct of a wrongdoer. (See Report, pages 100-102)
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CONSUMER TASK FORCE ON MARITAL STATUS DISCRIMINATION

Office of the Los Angeles City Attorney

Final Report Issued in March 1990

Excerpts from Supplement to Final Report

Submitted to Insurance Commissioner's Antidiserimination Task Force '

by Thomas F. Coleman, Task Force Member
on July 30, 1992, at San Francisco
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FOR CONSIDERATION BY THE
CONSUMER TASK FORCE ON

MARITAL STATUS DISCRIMINATION

"Findings and Recommendations
Regarding Insurance Practices and Membership Discounts”

Michael F. Cautillo
USC Law Student Intern
November 28, 1989
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ﬁXISTENCE OF_ MARITAY, STATUS

DISCRIMINATION TN 10S ANGELES

This current Task Force on ﬁarital Status Discrimination.is
an outgrowth of the previous Task Force on Family Diversity which
issued its final report on April 9, 1989. Research was conducted
to discover the extent of marital status discrimination against
consuners. Several areas were targeted. These include the
insuraﬁce industry, membership discounts in the auto- and heaith-
club industries, and the airline industry. These areas were
targeted because they comprise 'such an integral part of a Los
Angelian’s day-to-day life. These are areas which are no longer
luxuries but,-rather, due to their lifestyles, have become such
indispensible necessities to the citizens of Los Angeles. As a
resulf,'discrimination here effects us most deeply, both in our
purses and in our consciences.

The following research reveals that marital status
discrimination exists in all of the above areas to differing
degrees. It ranges from outright denial of any insurance
coverage at all to some unmarried individuals to a total absence
of any such discriminatfﬁn whatsoever. (See Exhibit A, p. 1)
Due to the lack of time and resources the research presented here
is limited. Thus, this does not imply that the businesses
discussed here are the only businesses which discriminate.

Since ﬁarital status discrimination seems to pervade all
aspects of consumer transactions. However, it frequently varies

among businesses. The fact that this discrimination is so bold

1y
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in one company and virtually non-existent in another within the
same industry gives one pause. If competing companies can
survive, and indeed thrive, without discriminating on the basis
of marital status, perhaps this type of discrimination has no

rational basis at all.
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SPECIFIC FINDINGS

A. Insurance

(Automobile, Renters, Liability)

1) SAFECO
A) Lyddy-Martin Company
The price of renters’ insurance was unaffected by either the
number of people 1living in the apartment nor their marital
status.
B) Schlosberg Norman & Associates
No insurance policies would be issued for either renters or
cars if the persons are under the age of 29 and unmarried. If
the persons are married, - then this agent. would issuef both
renters’ and car insurance to them regardless of their ages.
C) Brown-Beauchamp Insurance Agency
No Jjoint policies would be issued unless persons were
related by blood, marriage or adoption. Otherwise, the

individuals must purchase two, sperate insurance policies.

2. Allstate
A) 9024 Olympic Boulevard
Renters’ insurance policies were issued independent of the
number of persons in the household or their marital status. 1In

addition, the cost of renters’ insurance was unaffected by these

variables.
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This agent would not issue a joint car insurance policy to
two unmarried persons but offered to issue the policy to one
person and to have the other person as an insured driver with no

extra charge.

3. State Farm
A) 4201 Wilshire Boulevard
This agent was willing to issue joint auto and renters’
policies regardless of marital status with no extra charge.
B) 7154 Melrose Avenue
This agent was also willing to issue joint auto and renters’

policies regardless of marital status with no extra charge.

4. Farmers
A) 3608 1/2 West 6th Street
This agent was also willing to issue both joint car and

renters’ insurance regardless of marital status or number of

persons in the household with no extra charge.

An additional agent at this same office was located
regarding the above policies. He hesitated and said he needed to
contact the underwriters to obtain more information before he ‘
could determine whether he could issue joint policies.

B) Underwriting Headquarters

This underwriter said she would issue an umbrella policy for

married couples but two separate policies would be needed for

unmarried couples. She did, however, know of one case where a
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mother and son were issued a joint policy. (See Exhibit B)

5. Automobile Club of America
) AAA of Southern California
This agent will issue joint insurance for both automobiles

and home furnishings regardless of marital status and the price

would not vary.

B. Insurance

(Health)

1. Blue Cross/Blue Shield
This insurance company offers a family plan, defining a
"family" in their advertizing as a couple and their children.

The Los Angeles office further defines a "couple" as two married

people.

C. Membership Discounts

1. Automobile Clubs
a) Automobile Club of Southern California
AAA charges new members $50 for the first year-with a $35
renewal fee for each subsequent year. An additional person may
be added to the membership plan for an additional charge of $i3

per year. This person must be a spouse of the original member.*
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Natzonall Busmess lnsurance Agency
Anthony F, Melia, CIC President

February 14, 1990

Ms. Suzanne Miller

Progressive Casualty Insurance
11010 White Rock Road

P.0. Box 2350

Rancho Cordova, California
95741-2350

RE: Department of Insurance File #RS9011430
Policy #SMT0260-592-0

Dear Ms. Miller:

I'm in rece1pt of your correspondence dated February 8, 1990.
While you have suggested that there are rating discrepancies, my
discussion with the insurance agent Bennett F. Witeby and
customer service representative Kathy wWalker, she has indicated
that notes in her file show that your underwriter Daphne rated
the policy on November 28, 1989. This was rated in your
underwriting department and not the underwriting department of
the insurance agency . Further to that, Daphne acknowliedged that
the rate was for territory 54 and provided the premiums
applicable.

Further, Ms. Walker indicates that she provided your undérwriter
Daphne with the age, birthdate, and marital status for me and
expected that a valid rate would be provided.

While you indicate, "there is also a 20% surcharge applied to
unmarried operators”, | feel this is wildly discriminating. |
doubt that you are able to give any substantial proof that a
driver who is divorced, separated, widowed or single, exposes the
company to any greater risk than somebody who is married and
living with his or her spouse! It is my sound belief that your
20% surcharge for people who have chosen to be single or who
have become divorced or separated from their spouse or who have
the misfortune of being widowed is repugnant, reprehensible and
totally indefensible.

Further, your pointing out in your fifth paragraph that | had the
option of requesting a prorata cancellation is fallacious
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In other words, "if you don't like the fact that we discriminate
against single people, go elsewhere”! | do not believe that this
the manner in which we expect business to be conducted in the
state of California. | feel that discrimination is an ugly tactic
for any business and especially insurance companies.

I would hope that you reconsider your errors and revise the
premium with an apology.

Anthony F. Melia

cc: The Department of Insurance, Attn: Candy Hernandez
3450 Wilshire Boulevard

Los Angeles, California 90062

Thomas F. Coleman, Chairperson r

Consumer Task Fcrce On Marital Status Discrimination
Office of City Attorney

1800 City Hall East

Los Angeles, Califcrnia 90012

Joan Howard, Sr. Underwriting Officer
The Department of Insurance

3450 Wilshire Boulevard

Los Angeles, California 90062

/dm
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February 8, 1990

Anthony F. Melia
Post Office Box 691006
West Hollywood, CA 90069-9006

Policy Number: SMT 0260-592-0
DOI File Number: R-9011430

Dear Mr. Melia:
This letter is a response to a Department of Insurance inquiry made at your request.
It has been requested that we explain the rating discrepancies on your policy.

Enclosed are copies of our Over 50 Motorhome rate tables. I will highlight the
proper rates as they relate to your policy. The agent used rates from the -wrong

" . annual préemium package when he worked up your quotation. The agent used the

premium package from territory group one for drivers age 60 and over. The proper
rate is listed in territory group four for drivers age 50-59. There is also a 20%
surcharge applied to unmarried operators. I will highlight this provision in the
rateguide.

The Department of Insurance has requested information pertaining to Progressive’s
Insurance Rate Filing. This rateguide has been filed as of June 2, 1989 file #3598.
The rates in this program have been in effect since March 1, 1988 for New Business
and April 1, 1988 for Renewals. A revision to the Uninsured/Underinsured Motorist

rates are made effective 12-31-88. The revision was included in the June 2, 1989 rate
filing.

SM0208.1t4 - 1
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When you received your revised premium you had an option of requesting a
prorata cancellation on the misquoted rate. You did not, however, request

cancellation. You sent in a payment for the remaining balance and this account is
now paid in full. ;

I hope the information I've provided answers your questions as to why the uprate
occurred. I'm afraid an explanation of the rating is all I can offer. We do not offer
an adjustment of rates on misquotes.

Thank you,

Susan Miller
Progressive Casualty Insurance

cc:  Department of Insurance
cc:  Agent
cc:  File

Enclosure

" SM0208.1t4 2
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COMMISSION
15% for all business including new, rerewal and transfer. Do not
retain commission, you will be paid by monthiy statement.

BINDING AUTHORITY :
Coverage is bound as of the effective date on the application,
provided:

1. The envelope containing the application is postmarked

within 72 hours cf the effective date.

2. The application is filled out completely.

3. The application is signed by the applicant

4. Proper payment accompanies the application.
If the postmark is later than 72 hours, coverage will be effective
on the postmark date.

CANCELLATION GUIDELINES

1. FLAT CANCELLATIONS — Flat cancellations will not be
permitted after the inception date of the policy.

2. INSURED’S REQUEST — Cancellation requested by the
insured requires either the retumn of the policy or the
insured's written request. Effective date of the cancellation
will be no earlier than the postmark date of the mailing of
the request to our office.

3. LOSS PAYEE — If there is a loss payee, this office will
mail a notice of cancellation, unless the loss payee releases
his copy of the policy or submits a written release.

4. COMPUTATION OF PREMIUM —

a. Cancellations requested by the insured will be cancelled

on a short-rate basis using the customary short-rate
table. Policies cancelled for non-payment of premium
are interpreted to be cancelled by insured's request and
will be computed short rate. .

b. Cancellations requested by the company will be .
cancelled on a pro-rata basis.

€. A $50 minimum eamed premium applies to all
cancellations.

5. TOTAL LOSS — Cancellations requested due to a total
loss will be cancelled effective the day after the loss, if
requested within 60 days of the date of loss. After 60 days,
standard cancellation rules will apply. A total loss does not
automatically cancel an in-force policy. We must receive a
signed release.

ENDORSEMENTS

If an endorsement results in additional premium, send no
money with the request. The insured will be billed directly for
any amounts due.

ELIGIBILITY
To qualify, the motorhome must be:

1. Used only for recreational purposes. The motorhome
does not qualify if rented, driven to and from work, used for
business purposes, used as a principal residence, or if it is
the only vehicle in the household.

2. A conventional or mini-motorhome. The motorhome

does not qualify if it is a camper van or trans van, is a truck
mounted camper or is a converted vehicle. A converted
vehicle is any vehicle which was not originally designed to
be a motorhome but has been altered to include such
facilities as cooking and sleeping. Panel trucks and buses
are common examples. Converted vehicles are
unacceptable.

18 feet or longer from front to rear bumper. Any

motorhome under 18 feet is not acceptable.

3

1. Transfer Discount - 10% - If you are renewing a claim-
free six month or annual policy from any other insurance
company, a transfer discount of 10% applies. This
discount continues at renewal as long as the policy
remains claim free.
To receive this discount, a copy of the existing policy '
declarations page, renewal notice or LD. card must
accompany the application. If the previous policy
has expired for more than 30 days, the transfer
discount does not apply.
Single Surcharge - 20% - If an applicant or operator is
single (including divorced, separated, widowed or living
apart), a 20% surcharge applies.
3. Older Motorhome Surcharge
Model years 1968 - 1977 — 10% Surcharge applies
(Homes 11-20 years old)
Model years 1967 and older — 20% Surcharge applies
(Homes over 20 years old).
[Please note after 1/1/89 these model years will change by
one year.]
For Motorhomes 11 years old and older, include an
interior and exterior photo.

ALL REGULAR OPERATORS MUST:

1. Be age 50 or older.

2. Have at least 12 months experience driving a motorhome
(not necessarily the insured vehicle).

3. Have a permanent residence and residence telephone
number.

4. Own at least 1 other automobile.

S. Have a driving record with no more than 2 minor
violations in the past 3 years. No accidents or major
violations accepted.

" 6. Possess a valid U.S. driver's license. No international,
revoked or suspended licenses accepted.

- 7. Owner must have owned a motorhome for at least 12
months.

A REGULAR OPERATOR IS ANYONE WHO DRIVES THE

MOTORHOME 10% OR MORE OF THE TIME IT IS IN

OPERATION.

SIMPLE RATING:

1. Review eligibility criteria listed above.

2. Review Discounts & Surcharges listed above.

3. Use actual cash value of the motorhome as rating base.
Submit for approval if you want the rating base to exceed
the purchase price. The rating base is the most we will pay
in the event of a total loss. Awnings must be listed under
personal effects and should not be included in the ACV of
the base motorhome. Comprehensive deductible applies to
awnings.

4. Determine appropriate package rate and.select any optional
additional coverages desired.

S. Apply any discounts or surcharges to all coverages.

6. If you have any questions, call us at:

(916) 638-5212, Ext. 570 or 800-777-3030, Ext. 570
Please see Service Tips section before calling.
7. Send applications to:
Progressive Casualty Insurance Company
P.O. Box 2530
Rancho Cordova, CA 95741-2350

8. All business in this program must be paid in full with
the application. Submit the full gross premium with
the application. Do not retain commission.
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Antigay Insurance Co. Sued

Sougnt to Exclude Single Males

‘by Peter Freiberg

ACe!ifcrnia nsurance firms2sking 0
identify applicants who might get
AlDShasbeenaccusedinan$11 million
lawsuit of a “crude attempt™ to screer: out
gay men by asking discriminatoiy ques-
tions of single males in “occupations that
do not require physical exertion.”

As examples of the accupations that a
company memorandum said have “pro-
vided 2 disproportionate share of this

sirgle males engaged i “cccupztions
thatl ¢o not raguira physicai avertign ™
The questmnnaire asks winliter iz
applicant has had aweight loss or Gain of
10 pounds or more during the past 12
months; experianced any symptoms or
complaints or other deviations from good
health during the past six months; or has
“had, been diagnosed, or treated, or been
advised 10 be tested for any sexually
transmitied disease or immune disordar.”
An acplicant answering "yes” o any

agisease.’ the firm

of the questions

listed restaurant
empicyees, antique
dealers. interior
decorators, consul
tants. florists and
people 1n  the
jewelry or fashion
business.”

The lawsuit, filed
May 5 by National
Gay 2ights Advo-
cates (NGRA) and
the EZmoioyment
Law C=~'2r of the
Legca. = 2 Society of
San “-3n¢1sco,
chargas 'nat the
Saniz  Barbara- g
base:Grzat Repub- [REeSste
lic Insurance Co.isil-
legaliv 2enying med-
1Cainsurance o gay
mer i .as saig io

ce ihe lirst major

"NGRA's Ben S

should be rejected
for insurance,
Pritchett acvised his
agents
“These ques-
tions,” the lawsuit
charged, “‘are so
. | generally siated trnat
i | virtually no truthfui
‘special’ applicant
# coulddeny themall.
4 In effect, then, [the
d firm] rejects all
i these applicants.”
: Peter Groom, a
4 lawyer with the
vad California Depart-
%4 ment of Insurance,
said the company's
R policy appeared to
¥ violate the state law
i;d prohibiting discrirm-
: ol naticr: cn the tasis
chatz of sexual arientztion

laws o chailenging the AIDS-reiated
wnreranling oractices of an insurance
comoany.

“hat they're doing.” said Ben Schatz,
aucsior of NGRA's AiDS Cuvil Rights Proj-
oct. "is segregating all appiications from
singie males in stereotypically gay occu-
patonz. Their conception of whe gay men
are :5 out ¢f some 1940s time warp.
Theyr2 trying to weed out gay men. We're
saying ii's illegal under California law."

Greai Republic President Bill Pritchett,
who sent the memorandum to company
£gents, could not be reached for com-
ment. Chris Hesg, a company spokes-
weman. danied INat the firm was discrimi-
na:ng acainst gay men, and said an offi-
Cigi stalement was beina prepared.

In alzlter sent oy Pritchett tc ccmoany
agent's'ast Cecember. Prichett said the
ccmozny wrich offars healthinsurance,
was rying 10 avoid covering Uextra-high-
~3Kinsureds such as AIDS patients.

After staung that the company had
developed a “profile” of the potential
AIDS victim, Priichetl asked agents (o
Give a supolementary questionnaire 10

AovocAaTe

in the availability of insurance

Groom said (hat even before tha 1aw-
¢t vsas filed. the state agency hac told
Gr22t Republic that f:om a brief inspec-
tion the cuideiines looked like they were
discriminatory.

aliiorniainsurance law, in additicn o
tarring antigay discrimination, prohibiis
use of the HTLV-3 antibody test to deter-
mine insurability. Groom said the depart-
ment has interpreted this law to even bar
companigs from asking whether an appti-
cant has taken the test.

The Great Repubilic lawsuit was filed on
behali of David Hurlbert, 2 San Francisco
gay man who applied for and recewvad
medical insurance {rom CGreat Repubiic :n
October 1885. ‘When Hurlbert reacoiied
thic January. he was 2sk2¢ {0 Anster the
supplementary quesitzrs. When he re-
fused. Great Republic reiected him.

In addition 10 an injunction against the
policy. ihe lawsuil seeks dzmages for the
additional insurance expenses Hurlbert
incurred elsewnere, as well as $100,000
for pain and suffering and $10 million in
punitive damages. )

JUNE 10, 19806113
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‘effort.
—reporued by Rom Curron

DISCRIMINATION
WARS

The title of this item would have been
“Women vs. the Insurmnce Companies
and Gays vs. the Auto Club™ if it had
fit. But here’s what’s happening:

The National Organization of Women
(NOW) filed a lawsuit last week agamst
what it called the “‘inteationzl, arbitrary
and illegal’’ discriminatory rate structure
of State Farm Insurance. According to
NOW, State Farm charges women as
much as 65 percent more on health
policies than it charges men for the same
coverage. The discrepancy was discovered
after a NOW member, Estelle Kirsch,
was charge $564 for six months of
coverage under a standard policy. She

later learned that men are charged only
$34S for the same covcrage.

““The rate system should be based on
such factors as whether the applicant
smokes or drinks, not on gender,” savs
Lisa Foster of the Center for Law in the

4

Public Interest, which filed the suit. ‘‘If
we ultimately emerge victorious, it could
change the endre California health rate
system,”

And hot on the heels of a report by a
subcommitee of the city Task Force on
Family Diversity that cited the
Automobile Club of Southern California
for “‘a systematic policy of discrimination
against gay and lesbian couples,” a
delegation of same-sex couples will
protest the allegedly discriminatory
policies at the club’s annual membership
meeting on March 9 at the L.A. Hilton.

At the heart of the conflict is a reduced
dues rate that charges a member a $34
annual rate, with the member’s *‘spouse’’
paying only $12. (The term ‘‘spouse™ is
not defined by the club.) The task force
claims that while the club accepts al!
opposite-sex applications without
verifving their marital starus, including
those from couples with difierent las
names. “‘obvious’ same-sex applicatiuns
are denied.

*“We will present a list of grievances
and suggested bylaw revisions to
eliminate the discrimination,” savs
Thomas Coleman, an attorney who also
teaches a ‘‘Rights of Domestic Partners™
class at USC Law School. “Anv Auto
Club member can attend the meeting if
they show their membership card, and it
would certainly make an impression if
gay and lesbian members showed up to
support this cause. If a mainstream
corporation like the ‘Auto Club makes
this change. it would also have a
symbolic effect on the whole svstem.”

—repored by R.C. und Pegge Buth
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Suit Filed To Protect
Gay Couple’s Rights

National Gay Rights Advocates has filed
suit against Farmers Insurance Com-
pany. on behalf of a gay couple, Boyce
Hinman and Larry Beaty, who have been
denied a joint “umbrella™ liability in-
surance policy on their house. Farmers
has insisted that they buy two separate
policles because they are not married.
Since state law prohibits gay and lesbian
. couples from marrying, such under-
' writing practices effectively bar them
- from obtaining insurance policies on the
same favorable terms as married couples,
NGRA contends that Farmers' pricing of

the “umbrella” policy violates the Unruh

; Civil Rights Act prohibiting arbitrary
i discrimination by business estab-

lishments. .
*“Boyce Hinman and Larry Beaty have

¢ lived together for seventeen years,” com-
 mented NGRA Legal Director Leonard

Graff. “They own a home, two cars, and

all of their furniture together; they share .

the common necessities of life and are
each others’ primary beneflciaries in their
wills and insurance policies. Farmers has
already issued them joint homeowners
and automobile insurance policies, but
has now refused the joint ‘umbrella’
policy. Making them buy two separate
policies at twice the cost is quite plainly
arbitrary discrimination.”

“When businesses attempt to charge
gay and lesbian couples more for the
same services provided to heterosexual
couples on the grounds that ‘they aren’t
married,’ they can expect a legal battle.
Although legal marriage is not yet an op-
tion for gays and lesbians, we will use the

- civil rights laws and the courts to secure
. our rights as legitimate couples.”

NGRA's cooperating attorneys on the

case are Paul Dion and Maureen Sheehy

. from the law firm of Feldman, Waldman

& Kiine in San Francisco. The lJawsuit was

filed in Sacramento County where Boyce
Hinman and Larry Beaty reside.
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Statement of Walter Zelman

I'm pleased to have this opportunity to support the
recommendations in the report of the Task Force on Family
Diversity. These recommendations touch on some important issues
and I want to emphasize that, as Commissioner, I would implement
them aggressively.

The unwillingness of the present Commissioner to
enforce these proposals reveals the continuiné dark-age-mentality
that frequently pervades today’s Department of Insurance.

I believe that the Commissioner does have the authority
to disallow discrimination based on marital status and that the
Commissioner should rule such discrimination to be an "unfair
practice".

To be sure, we should distinguish specifically what we
are talking abqut, We.are not necessarily talking about ‘
individuals sharing the same house -- we are talking égout
couples living together in marriage-like circumstances.

The latter grouping raises the easier question, in my
mind. People should not face discrimination because of their
sexual orientation or because they chose to live as a couple
without getting married.

Our society should adopt this posture even if insurance
companies can demonstrate -- and I doubt they can -- that the
actual wearing of a wedding band makes one a better risk. 1In
short, there are some areas of bias we must not accept. There’s
nothing new in this concept. We apply it in all kinds of social,
economic, and political relationships; we should apply itAin

insurance as well.
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The issue of rating individuals differently because
they are single as opposed to living as a couple is a slightly
more complicated matter. I suspect that insurance companies can
make a case to suggest that 25 year old single males are, as a
class, a higher risk than married 25 year old males, or males
living in marriage-like relationships.

But I doubt that distinction lasts very long. I
suspect that by the age of 30 or 35, any such distinctions don‘t
exist and become bias -- a bias that, more *han anything else,
may impact the gay members of our society.

In addition, I want to say a few words about one other
aspect of the Family Diversity Task Force Report. I was
surprised that the section on child care did not consider the
_insurance issue. Insurance has beeﬁ a critical issue and problem
in child care with many facilities at different periods in time,

unable to obtain or afford insurance.
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November 28, 1989

Consumer Task Force on Marital Status Discrimination

Testimony of Bill Press

Good Afternoon!

I am very grateful for this opportunity to appear before you

today.

OQur recent sad experience with Measure M in the City of
Irvine an Prop. S. in San Francisco proves that ignorance and
phobia and hatrsd of persons with different 1lifestyles is
very much alive 1in California - despite all the progress we
héve made -~ and I congratulate you and thank you for your
efforts to continue to raise these issues, to seek consensus,
to search for solutions, until this insidious form of
discrimination - discrimination against persons based on
their alternate lifestyle or alternate form of relationship -

is eliminated.

Your efforts, of course, build on the excellent work and
final reports of the City of Los Angeles Task Force on Family
Diversity and the California Task Force on the Changing

Family.
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I am here today wearing at least three hats.

Yes, first, as an exploratory candidate for the position of
State Insurance Commissioner, to be elected for the first
time next year, one who will have great responsibility for
carrying out the recommendations of this task force - and I

already eagerly look forward to doing so!

Second, as a KABC-TV commentator, who has spoken out many
times over the years on the issues we are talking about

today.

Third, as a proud. and 1long-time Governor and Director of
MECLA - an organization which has as its very raison d'etre
the rights of women and gays and lesbians and all Americans
whose sex or sexual preference or 1living arrangement is

considered, by some, to be outside the norm.

As a member of the Board of MECLA, seven or eight years ago,
I first became aware of the very real discrimination against
persons of alternate 1lifestyle practiced by insurance
cémpanies. And, while it may be considered risky for someone

like me to praise anyone in the insurance industry, I must
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tell you it was Tony Melia - also a member of the MECLA Board
at that time - who first raised these issues and organized

the community around them.

You're going to hear frem Tony soon. But I want to thank him
and salute him for his pioneer and still pioneering

leadership in this area.

Now - first - a couple of brief remarks about the problem -

and then my comments on your specific questions.

Because the problem - as I learned from Tony and othefs - is
that the business of,insprance is, by its very nature, the
bﬁsiness of discrimination...Discrimination, in its broadest
sense...Sorting out whom you're going to sell a policy to,
and’ whom you're not..To a limited extent, as a business

decision, that kind of sorting out 1is expected and

- acceptable.

The evil is - as we have all experienced - that insurance
companies have made the need to discriminate in its broadest
form a license to discriminate in 1its most narrow form:
discriminating against persons or classes of people for

reasons that "have nothing to do with risk, that merely



reflect and perpetuate the hatred of the day.

Until the 1960's, in this country, insurers charged black
customers more for life insurance because, they said, black
people were statistically more likely to die young. A 1961
insurance textbook even Jjustified race-based discrimination

as "rational discrimination.":

Jews, expected to live longer, were given better breaks on

life insurance. But not for disability insurance. "Jews are

expensive", warns a classic insurance manual, because "Jews-

eat too much, with higher than average incidence of obesity

and diabetes."

Fortunately, most insurance companies have ceased basing

their rates on religious factors.

Racist ratings, however, continue in the form of redlining of
automobile insurance rates in California's wurban areas. And
gender-based discrimination is still official industry
policy. As late as last year, the National Association of
Insurance Commissioners condemned race-based rates but

refused to condemn gender-based rates.
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As a result, all women pay more than men for health and
disability insurance and receive less in 'pensions and

annuities.

And, as the Naticnal Organization for Women points out, even
though four out of five adult drivers now pay "unisex"
premiums, women still end up paying proportionately higher
than men because they only drive half as many miles a year

and have half as many accidents.

And now, thanks to your efforts, the spotlight is also on

discrimination based on martial status - discrimination which

-the insurance industry doesn't even yet' admit, but which is

nonetheless real - and you know the results:

*some companies refuse to issue a joint homeowners policy

in the names of two same-sex householders;

*most companies will not offer a family discount on
automobile insurance to an unmarried couple who live together
and share cars, even though such discounts are routinely

offered to married couples;

*some companies refuse to issue a life insurance policy if



the consumer names a beneficiary who is not related by blood,

marriage or adoption.

*unmarried couples also experience lifestyle

discrimination when attempting to purchase renters insurance.

And these are just a few of the more blatant examples.

There is no actuarial basis for such discrimination.

There is no moral basis for such discrimination.

And all forms of such discrimination must stop.

1. There is no doubt that refusing to issue joint pclicies,
denying coverage or charging higher premiums on the basis of
marital status of an individual or couple violates both the

letter and the spirit of Proposition 103.

Among its many provisions, Prop. 103 explicitly makes
insurance subject to the Unruh Civil Rights Act, which bars
all forms of arbitrary discrimination by businesses of every

kind.

2. Under Section 790 of the State 1Insurance Code;, the
Insurance Commission not only can, but should, prohibit

marital status discrimination as an "unfair practice."

167

206

) el B £ EE aR) ar B N B aSr G M aar i B W M




Sl

Companies which refuse to change their policies or continue

to discriminate based on marital status should have their

license suspended or revoked.

Catching, tracking and taking action against these
violations, of course, reguires the presence of a strong,
consumer-oriented and action-oriented Consumer Protection
Division within the Department - which does not now exist,
and will not exist wuntil there is an elected Insurance

Commissioner.

3. In order to ensure maximum consumer protection,  the
Insurance Commissionef should - and this Insurance
Commissioner will - ©routinely refer verified cases of
discrimination to the State Attorney General, to County
District Attorneys and to City Attorneys with possible
jurisdiction - so that they are aware of such fraudulent

practices and can also take appropriate enforcement action.

While this is a good beginning, there are at least two other
enforcement actions which I, as Commissioner, would undertake

immediately:

6§
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1. To adopt a policy making ratings based on sex, sexual
preference or marital status illegal in California for all

lines of insurance.

That would make California the fourth state in the nation
- after Montana, Massachusetts and Pennsylvania - to adopt
gender-neutral ratings - and the first state, to my
knowledge, to outlaw discrimination in insurance based on

marital status.

2. To outlaw the practice of many insurance companies who
refuse to write health insurance policies to any single male,
sick or healthy, gay ér straight, just becaqse they'happen.to
live in cértain‘zib codes. This is redlining at its worst.

This is immoral. This can no longer be tolerated.

Again, Mr. Chairman and Members, thank you for the

opportunity to appear before you.

Whatever happens, I am committed to continuing to work with
you on these 1issues - and I hope I have the opportunity to
implement your recommendations as California's next Insurance

Commissioner.




I founded and chair the Prop. 103 Intervention Team,
anong other thingr, fin analyze the rationala behind the
insurance industry's rating facters. The team is comprised
of lawyers, statiasticians, accountants and actuaries but
sometimes this posse ¢f experts is not necessary to
recognize arbitrary industry rating practices,

At one point I gat down with the top rate-getter for a
wall=known insurance company and was told that the reasons
he was using some criteria was simply because they "seemed"
iight to him. No statistics. No data. No history to base

t on.

Marital status is as arbitrary and nonsensical of a
rating factor as any, and as such is clearly discriminatory.

As Chair of the Intervantion Team I have called, and
will continue to call, for an end to discriminaticn on the
bagis of age, gender, sexual orientation or marital status,

-

¥hat to do about it

We need an Insurance Comzissioner who will issue a
ruling which prohibits marital status discriminetien. The
Commissioner would then have the power to '"suspend or
revoke, in whole or in part, the certificate of authority of
any insurer which fails to comply" (Insurance Codse section
1861.14). Additionally, the Insurance Code (section 1585.1)
empowers the Commissgloner to levy a $50,000 fine egainst
companies who are not in compliance. 1If the failure to
comply is found to be willful then the fine increases to
§250,000.

Finally, the Task Force on Family Diversity's 1288
report correctly recommends that complaints be forwarded
from the Insurance Department to the Attorney General's
office.  This would allow the AG to take direct action cr
rafer the matter to the approprizte cdistrict attorney, cizy
attorney or to the Department of Fair Employment and
Eousing.

It is a disgrace that right now, these agencies have to
solicit the Insurance Commissioner to see consuner
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complaincs. 1It's a total disgrace. The Insurance
Commigsioner should be out there vigorously sesking
enforcement of the laws she was appeinted to oversee,

I believe that a strong Commissioner can deliver the
promise of 103, as well as additional insurance reforms,
without any new laws. Prop. 103 provided the enforcement
mechanisms necessary to implement the law, all we need now
is a Commissioner wha cares ahaut. implementing then.
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MR. ARLO SMITH, WITNESS
Please see text of testimony on page 196 of the Supplement.
Questions and responses:
MR. COLEMAN: Noted that the Los Angeles office of the California
Attorney General was invited to participate in the task force and
the office declined.
MR. AFRIAT: Could Mr. Smith advise the task force how to implement
most effectively its recommendations in light of the recent defeat
of the domestic partners ordinance in San Francisco?
WITNESS RESPONSE: 1- Proposition S's failure was due to timing, off
year election, low voter turnout and a more conservative turnout.
Therefore not really a reflection of San Francisco but rather those

who went to the polls.

BILL PRESS--WITNESS

Please see text of testimony on page 201 of the Supblement.
Questions and Responses:

MR. NANCE: I am going to play devil's advocate here for a moment.
I understand your recommendation to ban rating based on marital
status and sex, yet if I were a single or married woman I would
probably pay less than a man and might resent the increase I would
suffer in order for unisex rating to work. The same idea applies
to life insurance. Many companies issue policies to women at a
premium rate six years less than men. Are we in essence also
discriminating against women by forcing them into an artificial

category?
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WITNESS RESPONSE: I don't see how you can defend any continuing
difference in ratings based on a person's sex, sexual preference
or marital status. I think it is a far less inequality that some
people may end up paying more. As a society was have more important
goals. There certainly will be some people who benefit from the
current discrimination.

MR. NANCE: Many life insurance companies require HIV tests for
males but not for females.

WITNESS RESPONSE: My policy is and always has been is to oppose

the testing for either sex.

CONWAY COLLIS, WITNESS

Please see text of testimony on page 284 of the Supplement.

Qﬁestions and responses:

MR. AFRIAT: What about the problem of keeping insurance companies
'in California if rules are enacted which offend them?

WITNESS RESPONSE: The real long term importance of Proposition 103
is that it creates a totally regulated industry, much as public
utilities are regulated presently. When companies attempt to put
pressure on group'health plans in order to force people out of the
plans .once they have vested, I see this as an. unfair business
practice. This unfair practice then should be dealt with as
previously mentioned, up to the point of revoking the carrier's

business license. Once this starts happening, companies may claim
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that they are going to leave, but not very many companies will
voluntarily leave the most lucrative auto insurance market in the
world. Nor will they want to lose the ability to issue health
‘insurance policies in California. They will cry wolf and then back
down. I think if we prosecute a few companies, the others will
fall into line.

MR. NANCE: It has frustrated me that we cannot enforce state laws
against an out of state trust. Was there anything in Proposition
103 which addressed this?

WITNESS RESPONSE: No there was not but the solution is to require
the company and its directors and officers to agree to answer
California subpoenas and agree to operate subject to California
administrative agencies. If the company refuses, then they should
not be granted a License to operate in California.

MR. Mc CAULEY: Histdriéaliy have such conditioﬁs ever been applied
to insurers?

WITNESS RESPONSE: No, but in other businesses this has been done.
The problem is that the insurance industry has had a virtually free
rein. Health facilities are also feeling a tremendous crunch.
There 1is presently authority to form Joint Underwriting
Authorities, "JUA's" for necessary public facilities. I would
mandate the formation of these for health facilities across the
state in order to assure reasonable insurance for these crucial

public services.
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WALTER ZELMAN: WITNESS
Please see statement on page 209 of the Supplement.
Questions and responses:
MR. COLEMAN: Let me just make sure that I understand correctly
what you are saying, that marital status discrimination under
present law is illegal, even if the companies have numbers to back
up this discrimination, but that with respect to the way the
companies treat individuals, martial status may be relevant, but
the companies would have to prove the appropriateness of this
rating?
WITNESS RESPONSE: Yes. I am still new in this campaign, and I am
not ready to say that we should not permit a difference in rating
for single peoplé. I ‘do not think that an unmarried couplé'should
be treated differently than a married couple.
MR. NANCE: It is interesting that two .of the speakers had
different opinions on whether provable rate variations should be
permitted. I understand some of the past logic but would like to
see changes.
WITNESS RESPONSE: I agree, but so long as we have a system of
private insurance, some legal distinctions may be acceptable to use
and others not. I think that in health care we should not have a
private system, it should be nationalized. Even with a legal
distinction, tﬁey still must prove that it is relevant to risk.
Then we must dgcide whether it is appropriate or not.

MR. NANCE: We have already made some of these social decisions.




out. Physically disabled parents only receive six monté;’of family
e

maintenance support and this parent may need ongoi?g/éare in order
to raise children. Social services and insurang;/éompanies prefer
to institutionalize the disabled and their chilﬁren rather than pay
for "baby sitting".

Homosexual sex offenders were cont;éiled more and treated more
/

/

harshly by the institutions. 7
Mr. Coleman: We must hammer away};dé/address our concerns regarding
privacy to our representativaé’in Congress. We should propose
legislative policy on humapféelations for the disabled.

MS. WAXMAN: Does this_t;sk force have committees on which the
disabled could participate?

MR. COLEMAN: Coleman: No unfortunately we are very short lived and
will disband in March. ' I will however send you a draft of the
report so that you may critique.it.

MR. SOLZS: The Fair Housing Counsels may be able to assist the
disabied,

TONY MELIA: WITNESS
Testimony Summary:

I have worked in the California Insurance Industry for thirty
three years and have encountered a great many episodes of
discrimination against gay and lesbian couples, unmarried couples,
and single people. I was on the MECLA Board for a number of years
and am ncw on the Board of Governors. I was a co-founder and three
year president of Business and Professional Association, a group

of gay men and lesbian women in Southern California. I was a three
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year president of the West Hollywood Chamber of Commerce and am
currently on the board. I am President of Comunidad, which is the
Catholic Church's outreach group to homosexuals.

Auto Insurance offers a second car discount for a married
couple or two related people living together. Two individuals
living together generally find that they cannot get this
substantial discount--often twenty percent. Furthermore, if a
person is not named on the policy, which is common with domestic
partners, this person does not have uninsured motorist protection
if hit in a taxi or other similar circumstance.

The concept of "additional named insured". Certain rights
automatically come to a married or related person in the same
household. These rights do not come to any other residents unless
they are explicitly named. One cannot depend on insurance as an
unnamed additicnal insured. Yet one can be penalized for the bad
driving record of a roommate.

Homeowner's insurance: Unless a person is named on the policy,
coverage will not usually extend to that person, and then only to
the extent of the insured interest of the named person. An example
is a painting owned by two unrelated people and only one is named.
The unnamed person's interest needs to be added yet many companies
will not does this even though endorsements exist. If each person
gets their own policy, co-owned property becomes a problen.
Ironically, a guest in your home is covered. This is tricky since
insurance companies will ask the claimant if the unnamed person has
lived in the residence for a prolonged period, shared in the costs

of upkeep etc. Then the company will claim that this person is not
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a guest and therefore does not receive guest protection.

Insurance companies justify their actions by stating that they
must give personal liability insurance to two separate people under
one policy and this is unfair. However, the companies will gladly
do this for two brothers or an aunt and a niece without an
additional charge.

Often anti-gay reasons are mentioned by the company such as
instability, negative court prejudices which might result in
undesirable verdicts if the company has to represent a gay person
in court, gay people gather high value property and drink and
entertain more. One insurance company wréte Mr. Melia a memo
demanding that he write more policies for married couples or the

company would refuse to accept any more unmarried people. They

company later cancelled his agency contract. Another company was

angered with the number of gay clients he had sold to and also

cancelled his contract.

Often companies have gradings for premium rates such as

preferred, standard and surcharge market. When these companies

write policies for non-married couples, they almost always prefer
the surcharge premiums.

Mr. Melia is unaware of any company which will add an
unmarried significant other as a dependant under a life/health
policy. Furthefmore, underwriters tend to look at single males
will éreater caution and often reject them. .

Insurance companies have taught employers a financial lesson

by increasing employee premiums to astronomical heights if high

risk people are hired. Mr. Melia referenced Sixty Minutes 11/20/88
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in which a man, named Bill Stewart, with a small business, was
paying $114.00 per month for each of his employees in March 1987.
Then he became ill with AIDS. By October of 1987 the insurance
company had raised the premium £o $297.00, by June of 1988, it was
$1050.00 and before Mr. Stewart's death the premium was $2000.00
per person per ménth. Thus a non-gay employer is taught to shy
away from single male employees.

Questions and responses:

MR. NANCE: Comment: Auto insurance companies will cancel the
policies of their clients with AIDS since they perceive a worsening
of driving ability,. Yet with other illnesses and the elderly
these same company will prefer to mandate regular driver's ability

testing, and doctor's certificates to termination.

WITNESS RESPONSE: : The threatening memo discussed in my testimony

was written by Safeco Insurance.

MR. COLEMAN: Do companies have the right to balance their clients
by saying that agencies in cities such as West Hollywood must have
as many married couples as an agency in a more traditional suburb?
WITNESS RESPONSE: Gay and lesbians do not drive differently than
people who are married with children.

MS. HOWARD: Comment: As for cancellations backed by Proposition
103, if the DMV will give the driver a license, then the insurance
company may not cancel the policy for a reason such as AIDS.
WITNESS RESPONSE: : Do you force the companies to write these
policies at the usual rate? .

MS. HOWARD: Yes.

WITNESS RESPONSE; : And what is the turn around time?

l
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MS. HOWARD: We require the companies to answer within ten days.
WITNESS RESPONSE: : Is there anyway to allow a person to drive with
insurance until their is a hearing if one is scheduled?

MS. HOWARD: This has not been resolved.

WITNESS RESPONSE: : Suggested that the Insurance Code should
mandate a twenty day stay of all cancellations so that people can

continue driving while the dispute is resolved.

'MS. HOWARD: Liked the idea.

MR. NANCE: Suggested that health insurance cancellations be
handled similarly and that the department should be more accessible
to the public.

MS. HOWARD: We are trying to distribute brochures but a lot of
people still are unaware of us.

WITNESS RESfONSE: : Roxani Gillespie is the first commissioner in
my thirty thfee.yearé of insurance experience to'addreéé a memo
regarding discrimination against gay and lesbian people and those
who are HIV positive.

MR. NANCE: Yet the Department of Insurance worked with Blue Cross
to help them dump their high risk clients so as to keep the company
viable. In doing so, the Department of Insurance violated their
own standards. I cannot get the department to take action against
carriers which are repeated offenders. The department will only
look at each case on an individual basis but not as an unfair
practice.

JOAN HOWARD: I will raise this soon and address more issues,.

MR. NANCE: I have had some good relations with the Department, yet

their is still‘room for improvement.
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MR. RHINE: There has been an attempt made in large group policies
to exclude disabled infant.

JOAN HOWARD: Yes we need to educate group policy buyers as well.
MR. COLEMAN: Would we get a copy of the Safeco letter?

WITNESS RESPONSE: : Yes, though Safeco won't like it.

Mr.COLEMAN: Since agents are penalized for upsetting the companies,
maybe the Department of Insurance needs to have a more confidential
complaint system so that the agent can inform them of wrongdoing
with out losing agency contracts.

WITNESS RESPCNSE: : Yes, the public sees agents as cohorts of the
insurance companies whereas "we" are discriminated against for
obtaining the "wrong" kind of buyers and our contracts are
cancelled. Eventually we are forced out of business by this
redlining.

JOAN HOWARD: We now do not allow an auto insurance policy to be
cancelled just because an agency contract has beén terminated.
WITNESS RESPONSE: : But this is unfair to the agent since theﬁ the
company can write the policy direct and cancel the agent.

MS. HOWARD: But consumers were suffering previously.

MR.COLEMAN: Ms. Howard has been asked to speak in the future, but
her office has been in flux, therefore how about our next méeting?
The 1975 Insurance Commission prohibited marital status
discrimination, yet this regulation has collected dust. Maybe now
we can look forward to more aggressive action.

MS. HOWARD:I'll let you know next week if I can speak and hopefully

we will see increased action.




STATEMENT TO THE
CONSUMER TASK FORCE ON
MARITAL STATUS DISCRIMINATION
NOVEMBER 28, 1989

Mr. Chairman and members of the Task Force, my name is Robert
Wright and I am appearing at the Chairman's request on behalf of
the Automobile Club of Southern California and its affiliated
Interinsurance Exchange. I have been asked to address two
issues: (1) the Interinsurance Exchange's policy regarding
multiple car discounts for unmarried persons; (2) the Automobile

Club's policy concerning member and associate membership dues.

Multiple Car Insurance Discount

Prior to 1984, the Exchange's multiple car discount on automobile
liability policies was available to families based upon more
favorable loss experience for families as a group as compared to
all other insureds. In 1984, we were contacted on behalf of two
of our unmarried insured members with a demand that the discount
be extended to unmarried persons. This demand prompted us to
review the basis for the discount.

We found that, at that time, the principal legal control over any
‘differential in insurance rates was the statutory provision that
rates may not be "unfairly discriminatory." With regard to
insurance rating, this means that rate differentials must be

actuarially justified. We knew that married couples with more
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than one vehicle had a better loss ratio per vehicle than single
insureds with one vehicle. We identified, as the probable
reasons for this, the circumstances that married couples live at

the same residence and have a common ownership in the vehicles.

After analyzing the situation, we reached the conclusion that we
might obtain the same loss experience results if we extended the
multiple car discount to ocher households where these same
circumstances existed. Consequently, we expanded our multiple
car discount policy to include any household in which the
residents have a common ownership in the insured vehicles, live
at the same address, and garage the vehicles at that address. We
are tracking the loss experience of persons in this group to

determine whether the discount is justified.

Membership Policy

The Auto Club's current membership policy is set forth in the
Club bylaws. There are two categories of adult membership -
member and spouse associate. To be eligible for spouse associats
membership status and the spouse associate member dues rate, a
person must be the spouse of a member residing in the same
household. Currently, member dues are $35 annually, and spouse

assocliate dues are $13.

Before 1970, dues were not collected on cards issued to spouse

associates. However, an analysis indicated very substantial
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usage of emergency road services by nonmember spouses of the
"master members" as they were called at that time. To eliminate
this unfairness, dues were assessed for the issuance of spouse

associate cards, based upon the emergency road services used by

these members as a group.

In 1987, a group of members including Mr. Coleman requested a
revision of the Club's bylaws to eliminate the spouse associate
membership and substitute a "household associate" membership to
stop what these members viewed as a discriminatory practice. 1In
response to the request, we undertook a comprehensive review of
our membership classifications and dues structure. At the
outset, it was contemplated that the work of the committee would
be completed within a few months. However, the complexities of
‘the issue presented, and the need to be as thoughtful‘and'
thorough as possible in reviewing and evaluating available data

resulted in extending the time frame for completion of the study.

The committee conducted a thorough review of our most heavily
used and most costly service to various combinations of members
and associates resident in the same household. For example,
large samples of two-member households of various configurations
(such as same surname, different surname, etc.) were reviewed and
the average costs of emergency road service usage compared to
those of member/spouse associate households. That review clearly

established that the costs of member services associated with
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member/spouse households as a group are significantly lower than

for any other combination.

Additionally, the committee reviewed other relevant factors such
as feasibility of administration, the potential for invasion of
the privacy of our members, and legal requirements. The
committee also spent much time and effort examining a variety of
hypothetical alternative classification systems and the impact

such systems might have upon the Club and its members.

It appears from our review that the dues rate currently charged
for spouse associates is justified by the cost to the membership |
as a whole of providing services to this group. While we
understand the desire of other groups to have available to them
what has been. commonly viewed as a discount, we pelieve that the
exiéting method of alloéating the cost of membership services
according to usage is fair. The Automobile Club is organized on
a not-for-profit basis. The dues we charge our members must be
adequate to cover the services rendered to our members. If
public policy considerations were such as to lead to a law
prohibiting a differential in dues between spouse associates and
others, the Club's only financially responsible course of action
would be the elimination of the spouse associate discount, not

~ the extension of the discount to non-spouse household members.

We believe this would be unfairly discriminatory as to the more
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than two million Automobile Club members and associates who now

justifiedly enjoy the spouse associate rate.

Thank you Mr. Chairman and members. I would be pleased to

respond to any questions or comments.

RMW:ilo
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