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INSURANCE-DISCRIMINATION-SEXUAL ORIENTATION, ETC. 

CHAPTER 1402 

A.B.No. 1721 

AN ACT to add Section 1865.5 to the Health and Safety Code, and to amend Section 10140 of, and 
to add Section 11512.193 to,_ the Insurance Code, relating to health coverage. 

[Approved by Governor September 27, 1990.] 

[Filed with Secretary of State September 28, 1990.] 

LEGISLATIVE COUNSEL'S DIGEST 

AB 1721, Friedman. Insurance discrimination: sexual orientation; 
(1) Existing law prohibits health care service plans from canceling coverage except for 

specified reasons. 
This bill would proh~bit health car~ service plans from refusing to enter into, canceling, 

or declining to renew or reinstate a contract because of race, color, national origiri, 
ancestry, religion, sex, marital status, sexual" orientation, or age. It would also prohibit 
modification of the terms of the contract, including terms relating to price, for those 
reasons, except that premium, price, or charge differentials based on sex or age would be 
permitted if based upon specified data. However, the bill would provide that these 
provisions shall not be construed to permit a health care service plan to charge different 
premium rates to individual enrollees within the same group solely on the basis of the 
enrollee's sex. 

(2) Existing law prohibits life and disability insurers from discriminating in eligibility or 
rates for insurance on the basis of race, color, religion, ancestry, or national origin. 

This bill would prohibit life and disability insurers from discriminating, as to eligibility 
or rates, on the basis of sexual orientation. The bill would prohibit these insurers from 
considering sexual orientation in their underwriting criteria or utilizing marital status, 
living arrangements, occupation, gender, beneficiary designation, or zip codes or other 
territorial classifications to establish sexual orientation or to determine. whether to 

Additions or changes Indicated by underilne; deletions by asterisks * • • 5473 
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Ch. 1402 STATUTES OF 1990 

require a test for human immunorleficiency virus or antibodies thereto. However, the bill 
would not limit existing authority of insurers to require these tests or existing authority 
of the Insunnce Commi.o;sioner to adopt and enforce antidiscrimination regulations. The 
bill would authorize civil penalties from $1,000 to $5,000 for each violation. 

(3) This bill would also prohibit nonprofit hospital service plans from refusing to cover, 
or refusing to continue to cover, or limiting the amount, extent, or kind of coverage 
available to an individual. or charging a different rate for the same coverage because of 
race, color, religion, national origin. ancestry, or sexual orientation. The bill would 
prohibit these plans from considering sexual orientat!on in their underwriting criteria or 
utilizing marital status, living arrangements, occupatioll, gender. beneficiary designation, 
or zip codes or other territorial classifications to establish sexual orientation or to 
determine whether to require a test for human immunodeficiency virus or antibodies 
thereto. However, the bill would not limit the existing authority of the plans to require 
these tests or th~ existing authority of the Insurance Commissioner to adopt and enforce 
antidiscrimination regulations. The bill would authorize civil penalties from $1,000 to 
$5,000 for each violation. 

The people of the State of California do enact as follows: 

SECTION 1. Section 1365.5 is added to the Health and Safety Code, to read: 
1365.5. (a) No health care service plan or sp~cialized health care service plan shall 

refuse to enter into any contract or shall cancel or decline to renew or reinstate any 
contract because of the race, color, national origin, ancestry, religion, sex, marital status, 
sexual orientation, or age of any contracting party, prospective contracting party, or 
person reasonably expected to benefit from that contract as a subscriber, enrollee, 
member, or otherwise. 

(b) The terms of any contract shall not be modified, and the benefits or coverage of any 
contract shall not be subject to any limitations, exceptions, exclusions, reductions, 
copayments, coinsurance, deductibles, reservations, or prt!minm, price, or charge differen­
tials, or other modifications because of the race, color, national origin, ancestry, religioll, 
sex, marital status, sexual orientation, or age of any contracting party, potential contract· 
ing party. or person reasonably expected to benefit from that contract as a subscriber, 
enrollee, member, or otherwise: except that premium, price, ot" charge differentials 
beCSluse of the sex or age of any individual when based on otjective, "'alid, and up-to-date 
statistical and actuarial data are not prohibited. Nothing in this section shall be 
construed to permit a health care service plan to charge different premium rates to 
individual enrollees within the same group solely on the basis of the enrollee's sex. 

(c) It shall be deemed a violation of subdivision (a) for any health care service plan to 
utilize marital status, living arrangements. occupation. gender. b~neficiary designation. 
zip codes or other territorial classification, Qr any ~!ombination thereof for the purpose of 
establishing sexual orientation. Nothing in this section shan be construed to alter in any 
manner the existing law prohibiting health care service plans from conducting tests for 
the presence of human immunodefidency virus or evidence thereof. 

(d) This section ahall not te construed to limit the authority of the commissioner to 
adopt or enforce regulations prohibiting discrimination because of sex, marital status, or 
sexual orientation. 

SEC. 2. Section 10140 of the Insurance Code is amended to read: 
10140. {!! No admitted insurer, licensed to issue life or disability insurance, shall fail 

or refuse to accept an application for that insurance, to issue that insurance to an 
applicant therefor, or issue or cancel that InSUrance, under conditionSIe'Ss favorable to the 
insured than in other comparable cases, except for reasons applicable alike to persons oi 
every race, color, religion, national origin, • • • ancestry • • ., or sexual orientation. 
Race, color, religion, national origin, • • • ancestry, or sexual orientation shall not, of 
Itself, constitute a condition or risk for which a higher rate, premium, or charge may be 
required of the insured for that insurance. 

It shan be deemed a violation of subdivision (a for anY insurer to consider sexual 
onentatlon In its un erwnting cnteria or to utilize marita status, living arrangements. 

5474 Aadltlons or c:fIanges Indicated by ~: deletions by asterisks • Or • 
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11512.193. (a) No nonprofit hospital service plan issuing, providing, or administering 
an individual or group nonprofit hospital service plan contract shall refuse to cover, or 
refuse to continue to cover, or limit the amount, extent, or kind of coverage available to 
an individual, or charge a different rate for the same coverage because of race, color, 
religion, national origin, ancestry, or sexual orientation. 

(b) It shall be deemed a violation of subdivision (a) for any plan to consider sexual 
orientation in its underwriting criteria or to utilize marital status, living arrangements, 
occupation, gender, beneficiary designation, zip codes or other territorial classification 
within this state, or any combination thereof, for the purpose of establishing sexual 
orientation or determining whether or not to require a test for the presence of the human 
immunodeficiency virus or antibodies to that virus, where that testing is otherwise 
permitted by law. Nothing in this section shall be construed to alter, expand, or limit in 
any manner the existing law respecting the authority of insurers to conduct tests for the 
presence of human immunodeficiency virus or evidence thereof. 

(c) Any plan that knowingly violates this section shall, for each violation, be assessed a 
civil penalty in an amount not less than one thousand dollars ($1,000) and not more than 
five thousand dollars ($5,000) plus cburt costs, as determined by the court. 

(d) This section doe!! not limit the authority of the commissioner to adopt regulations 
prohibiting discrimination because of sex, marital status, or sexual orientation. or to 
enforce those regulations, whether adopted before, on, or after January 1, 1991. 

MOTOR VEHICLES-IGNITION INTERLOCK 
DEVICES-TRAFFIC OFFENDERS 

CHAPTER 1403 

A.B.No. 2040 

AN ACf to add Section 9882.14 to the Business and Professions Code. to amend Section 11837.1 
of the Health and Safety Code. to add Section 1203.1bb to the Penal Code. and to amend 
Section 13352 or, to add Sections 13202.7 and "'0000.65 to. and to add Article" (commencing 
with Section 23235) to Chapter 12 or Division 11 of. the Vehicle Code. relating to driving 
offenses, and declaring the urgency thereof. to take effect immediately. 

[Approved by Governor September 2'1, 1990.] 

[Filed with Secretary of Stat6 September 28, 1990.] 

LEGISL\TIVE COUNSEL'S DIGEST 

AB 2040. Farr. Driving offenses: ignition interlock devices .. 

Additions or changes indicated by underline: deletions by asterisks ~ • • 5475 
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CALIFOlt:\l.-\ Ll-:CISL\n'RE-l~90 REGULAR SESSIOX 

ASSEl\fBL \' BILl~ No. 1721 

Introduced by Assembly Member Friedman 

~rarch 9, 1989 

An act to alnend Section 10140 of the Insurance Code, 
relating to insurance. . 

LEGISLATIVE COUNSEL'S DIGEST 

AB 1721, as introduced, Friedman. Insuran(;e 
discrimination: sexual orientation. 

Existing law prohibits life and disability insurers from 
discriminating in eligibility or rates for insurance on the basis 
of race, co~or, religion, ancestry, or national origin. 

This bill would add sexual orientation to these prohibited 
basis' of discrimination. The bill would specify that it prohibits 
any insurer from considering sexual orientation in its 
underwriting criteria or utilizing marital status, living 
arrangements, occupation, gender, beneficiary designation, 
zip codes or other territorial classification, or any combination 
thereof for the purpose of establishing sexual orientation for 
any purpose related to its underwriting criteria, including its 
critera for HIV testing. 

Vote: majority. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no. 

The people of the State of California do enact as follows: 

1 SECfION 1. Section 10140 of the Insurance Code is 
2 amended to read: 
3 10140. (a) No admitted insurer, licensed to issue life 
4 or disability insurance, shall fail or refuse to accept an 
5 application for saeft that insurance, to issue saeft that 
6 insurance to an applicant therefor, or issue or cancel5tieft 

99 60 
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AB 1721 -2-

1 that insurance, under conditions less favorable to the 
2 insured than in other comparable cases, except for 
3 reasons applicable alike to persons of every race, color, 
4 religion, national origin, eP ancestry 1 fteP 5fteH. Nee, or 
5 sexual orien tation. Race , color, religion, national origin, 
6 ep ancestry, or sexual orienta.tion shall not, of itself, 
7 constitute a condition or risk for which a higher rate, 
8 premium, or charge may be required of the insured for 
9 5tteft that insurance. 

10 (b) It shall be deemed a violation of subdivision (a) for 
11 any insurer to consider sexual orientation in its 
12 underwriting criteria or to utilize marital status, living 
13 arrangements, occupation, gender, beneficiary 
14 designation, zip codes or other territorial classification, or 
15 any ~ombination thereof for the purpose establishing 
16 sexual orientation for any purpose related to its 
17 underwriting criteria, includipg any purpose prohibited 
18 by Section 799.05. 

o 
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Date of Bearing: Hay 1, 1989 

SUBJECT 

FINANCE AND INSURANCE SUBCOMMITTEE ON 
HEALTH AND VOlKERS' INSURANCE 

Burt Kargolin, Chair 

AI 1721 (Friedman) - Introduced: Karch 9, 1989 
As Proposed to be Amended 

Should health care service plans and life and disability insurers be 
prohibited-from discriminating on the basis of sexual orientation? 

pIGEST 

A! 1721 

Existing lay prohibits life and disability insurers from discriminating in 
de~ermining eligibility for or rates of insurance on the basis of race, color. 
religion, national origi~ or ancestry. 

This bill would: 

1) Add sexual orientation to the list of prohibited bases of discrimination. 

2) Enact a pa:-all:el pro .... ision covering discrimination by h_ealth..- care ·se.rvice 
plans. 

3) Prohibit use of sexual orientation in underwriting criteria. 

4) Prohibit use of ma:-ital status, living arrangements, occupation. gender. 
beneficiary designation. zip code or other territorial classification to 
establish insurance or health care eligibility. or to determine whether to 
require a test for the presence of human immunodeficiency virus or 
antibodies to it. 

5) Authorize assessment of a civil penalty of $1.000 to $5,000 plus court 
costs for each violation, to be recovered by the aggrieve~ person. 

FISCAL EFFECT 

Hone 

COtoo:NTS 

1) N!!~ FOP. T~ BILL. According to the author, many insurers currently 
assume that single males have a higher risk of contracting AIDS if they 
reside in certain zip codes, work- in certain occupations, maintain certai~ 
lifestyles or name male roommates as life insurance beneficiaries. 

- co~t:'r.~e~ -

II 
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AI 1721 

Insurers reportedly target these individuals and deny coverage or charle 
exorbitant premiums. The author believes these discriminatory 
underwriting policies Ihould be prohibited. 

2) PENALTY PROVISION. As currently drafted, the bill would permit a person 
who is the victim of prohibited discrimination to go to court to seek a 
civil penalty of $1,000 to $5,000 plus court COltS. ¥hile the author &nd 
the Department of Insurance prefer this private risht of action as the 
remedy, lome insurers have asked the author to consider instead an agency 
enforcement aechanism similar to the Unfair Practices Act. This point 
remains in discussion. 

3) CUL~NI I!GULAIION. The Department of Insurance has for about 10 years 
had a regulation prohibiting discrimination based on lex, marital status 
or sexual orientation. In response to department concerns that the 
existence of this bill might imply that the regulations are not 
authorized, the author has added language to clarify that this is not his 
intent. 

Tbe department and the author indicate that the existing remedy for 
violation of the regulation, which was promulgated pursuant to the unfair 
practices act, is prospective only. The department may seek a cease and 
desist oraer or an inj~~ction, but no sanctions for past conduct are 
authorized. This bill would authorize imposition of suc~ sanctions. 

4) MAR!TAL STATUS P!SCRIMINATION. Kaiser Foundation Health Plan has 
expressed concern about the provision prohibiting use of marital status in 
establishing eligibility .. Would this provision require Kaiser to offer 

~ coverage to an adult companion or friend for each of its members? 

SPONSOR: National Gay Rights Advocates 

SUPPORT: Lobby for Individual Freedom and Equality (LIFE AIDS Lobby) 

O??~S~7!O~: None Kno.~. 

Diane Griffiths 
445-7440 
ashwi 
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AB 1721 (Friedman) 
Amendments 

STATEHENT 

.* These amendments simply conform discrimination provisions 
for nonprofit hospital service plans with similar provisions for 
life and disability insurers. 

* The amendments make the penalty provisions and the 
definition of sexual orientation identical. 

* The amendments also conform this bill to AS 2711 by 
Assemblywoman Moore by limiting the basis for premium, price or 
charge differentials to the sex or age of the individual. 
However, these amendments would specifically preclude charging 
different rates to enrollees in the same group based on the 
enrollee's sex. 

7 



AMENDED L~ ASSEMBLY MAY 11, 1989 

CALIFORNIA LEGISLATURE-l989-90 REGULAR SESSION 

ASSEMBLY BILL No. 1721 

Introduced by Assembly ).femeer Frieamaft Members 
Friedman, Bates, Burton, Murray, Roos, Speier, Tucker, 
and Vasconcellos 

(Coauthors: Senators Marks and Rosenthal) 

March 9, 1989 

uJ 

An act to add Section 1365.5 to the Health and Safety Code, 
and to amend Section 10140 of the Insurance Code, relating 
to ~tH'8:ftee health coverage. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 1721, as amended,. Friedman. Insurance 
discrimination: sexual orientation. 

EXisting law prohibits life and disability insurers from 
discriminating in eligibility or rates for insUrance on the basis 
of race, color, religion, ancestry, or national origin. Existing 
law prohibits health care service' plans from canceling 
coverage except for specified reasons. . 
~ eta vle1::lle eee seeM erieftta:seft -te tftese f)peftlsitee 

9a:sis ei SiserimiB8:seft. ~ eta 'neels *eeiiy tftM * premeits 
8ft)' iBs1:lfer ftr.em eeftSieering SeXtiM erieftMaeft Ht its 
tmaePNritiftg eritefta eta HaMiD! m8:1'itM staats, HV..:ftg 
8:A'8:ftgemeats, eee~aaeft, gefteer, eeBefteiary aesigftaSBft, 
2ip eeees ell etfter temteriM elasmeat:ieB, eta aa,' eefBSHtaSBft 
tftereef fer tee pMpese ef estaslishmg seJM8:l erieata:eea fer 
8ft)' pt:U'f3ese relates -te iB ttDeenTR!t:iftg eriteft8:; iBelttSiBg Ie 
entera fer HI¥ tesBBg. 

This bill would prohibit life and disability insurers and 
health care service plans from discrjminating, as to eligibility 
or rates, on the basis of sexual orientation. The bill would 
prohibit these insurers and plans from considering sexual 

9850 



AD 1721 -2-

orientation in their underwriting criteria or utilizing marital 
status, living arrangements, occupation, gender, beneficiary 
designation, or zip codes or other territorial classifications to 
establish sexual orientation or to determine whether to 
require a test for . human immunodeficiency virus or 
antibodies thereto. The bill would authorize the Attorney 
General, district attorney, or city attorney, as speciBed, to 
recover civil penalties from $1,000 to $5,000 for each violation. 

Vote: majority. Appropriation: no. Fiscal committee: Be 
yes. State-mandated local program: no. 

The people of the State of California do enact as follows: 

1 SECTION l. Section 1365.5 is added to the Health and 
2 Safety Code, to read: 
3 1365.5. (a) No health care service plan shall fail or 
4 refuse to accept an application for coverage or to provide 
5 coverage to an applicant, or issue or cancel a subscription 
6 or enrollment in the plan under conditions less favorable 
7 to the subscriber or enrollee than in other comparable 
8 cases, except for reasons applicable alike to persons of 
9 every race, color, religion, national origin, ancestry, or 

10 sexual orientation. Race, colol".J r~ligion, national oIjgin, 
. 11 ancestry,· ·or· sexual orientation shall not, of itself, 

12 constitute a condition or risk for which a higher rate, 
13 premium, or charge may be required of the subscriber for 
14 that coverage. 
15 (b) It shall be deemed a violation of subdivision (a) for 
16 any health care service plan to consider sexual 
17 orientation in its underwriting criteria or to utilize 
18 marital status, living arrangements, occupation, gender, 
19 beneficiary designation, zip codes or other territorial 
20 classification, or any combination thereof for the purpose 
21 of est.t:!blishing sexual orientation or determining whether 
22 to require a test for the presence of the human 
23 immunodeficiency virus or antibodies to that virus. 
24 (c) Any health care service plan that lmowingly 
25 violates this section shall for each violation be assessed a 
26 civil penalty in an amount not less than one thousand 
27 dollars ($1,000) and not more than five thousand dollars 

9890 



-3- AB 1721 

- 1 ($5,000) plus court costs, as determined by the court. The 
2 penalty may be recovered by, and shall be paid to, the 
3 Attorney General or the district attorney of any county, 
4 or the city attorney of any city, in which a violation 
5 occurs. The Attorney Gelleral, district attorney, and city 
6 attorney shall have concurrent jurisdiction to enforce this 
7 provision. 
S (d) This section shall not be construed to limit the 
9 authority of the com,missioner to adopt or enforce 

10 regulations prohibiting discrimination- because of sex, 
11 marital status, or sexual orientation. 
12 SEC 2. Section 10140 of the Insurance Code is 
13 amended to read: 
14 10140. (a) No admitted insurer, licensed to issue life 
15 or disability insurance, shall fail or refuse to accept an 
16 application for that insurance, to issue that insurance to 
17 an applicant therefor, or issue or c~cel that insurance, 
18 under conditions less favorable to the insured than in 
19 other comparable cases, except for reasons applicable 
20 alike to persons of every race, color, religion, national 
21 origin, ancestry, or sexual orientation. Race, color, 
22 religion, national origin, ancestry, or sexual orientation 
23 shall not, of itself, constitute a condition or risk for which 
24 a higher rate, premium, or charge may be required of the 
25 Insured for that insurance. : . 
26 (b) - It shall be deemed a violation of subdivision (a) for 

. 27 any insurer to consider sexual orientation in its 
28 underwriting criteria or to utilize marital status, living 
29 arrangements, occupation, gender, beneficiary 
30 designation, zip codes or other territorial classification, or 
31 any combination thereof for the purpose of establishing 
32 seeel erieft~8:eeft fep 8ft)' p\i:I'I'ese relates M He 
33 tlfteePtvriting eft~e"a, inelee.i:ftg ~ ptll'pese prehieitea 
34 B)' Seeeeft 't9Q.Q&. sexual orientation or determining 
35 whether to require a test for the presence of the human 
36 immunodeficiency virus or antibodies to that virus. 
37 (c) Any insurer that knowingly violates this section 
38 shall for each violation be assessed a civil penalty in aD 
39 amount not less than one thousand dollars ($1,000) aDd 
40 not more than five thousand dollars (~OOO) plus court 

98 110 
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AB 1721 -4-

1 costs, as determined by the court. The penalty may be 
2 recovered by, and shall be paid to, the Attorney General, 
3 or the district attorney of any county, or the city attorney 
4 of any city, in which a violation occurs. The Attorney 
5 General, district attorney, and city attorney shall have 
6 concurrent jurisdiction to enforce this provision. 
7 (d) This section shall not be construed to limit the 
8 authority of the commissioner to adopt or enforce 
9 regulations prohibiting discrimination because of sex, 

10 marital status, or sexual orientation. 

o 
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Legislative Analyst 
June 13~ 1989 

ANALYSIS Of ASSEMBLY BILL NO.· 1721 (Friedman) 
As Amended in Assembly May 11, 1989 

1989-90 Session 

Fiscal Effect: 

~: lone. 

Revenue: None. 

Analysis: 

This bill prohibits 1 ife and d1sabil ity . insurers 
and health care service plaas from discri.inating on the 
basis of sexual orientation, regarding either 
eligibility or rates. 

The bill prohibits these insurers and health care 
plans from considering sexual orientation 1n their 
underwriting criteria, or utilizing marital status, 
living arrangements, occupation, gender, beneficia~ 
designation, or zip codes to establish sexual. 
orientation. The bill also prohibits using the 
spec; fied criteria in determini.ng tdletlleor to require a 
test for the human im.unodeficiency virus, or antibodies 
to it. 

The bill further pe~its the Attorney General and 
local district lttorneys to recover a civil penalty of 
$1,000 to $5,000 plus court costs for InY violations 
against the bill's provisions. 

Current law prcmibits 1 ife aM disability 
insurers from discriminating, in dete~in;ng eligibility 
for or rates of insurance, on the basis of race, color, 
religion, national origin or ancestry_ In addition~ 

IJ. 
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AS 1721--contd. -2-

curn!llt regulations issued by the ~n.ent of 
Insurance prohibit discri.inating on the basis of sex, 
marital stltus, or sexual orientation. 

Fiscal Effect . 

The DepartmeDts of Corpontion and InslnllCe, ~ 
tfle Attorney Senenl's Off;ce, advise tnat tbis bill 
would result in no additional state casts. 

84:85/58 
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VAXS AHD pAIS Cmog;ng AJW,XSIS 

Author: Friedman Amended: 05/11/89 Bill No.: AI 1721 

Policy Committee: Finance & Insurance Vote: 11 - 5 

Urgency: No Bearing Date: 06/21/89 

State Handated Local Program: No Staff Comments By: 

Disclaimed: Kichael lleyna 

Summary 

This bill, among other things, prohibits life and disability insurers and health 
care service plans from discriminating, as to eligibility or rates, on the basis 
of sexual orientation. 

Fiscal 

No additional state cost. 

Comments 

Proposed 
Attorney 
bill. 

author's amendments would 
General. These amendments 

add coauthors and 
would not alter 

delete reference to the 
the fiscal effect of the 

1'1 
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Legislative Analyst 
June 13, 1989 

As Amended in Assembly Ma 1, 8 
1989-90 Session ~ ~ 

Fiscal Effect: . . ~ 

Cost: Mone. 

Revenge: None. 

Analysis: 

This bill prohibits life and disability insurers 
. and healtb care service plans from dlscri·.inating on the 
basis of sexual orientation. regarding either 
eligibility or rates. 

The bill prohibits these ~ftsurers and health care 
plans from considering sexual orientation in their 
underwriting criteria, or utilizing marital status, 
living arrangements, occupation, gender, beneficiary 
designation, or zip codes to establ;sh sexual 
orientation. The bill also prohibits using the 
specified criteria in determining whether to require a 
test for the human 1maunodeficiency virus, or antibodies 
to it. 

The bill further pe~its the Attorney General and 
local district attorneys to recover a civil penalty of 
Sl,OOO to $5,000 plus court costs for any violations 
against the bi1l's provisions. 

Current law prohibits life and disability 
insurers from discriminating, in determining eligibility 
for or rates of insurance, on the'basis of race, color, 
religion, national origin or ancestry. In addition» 

• 
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curreat regulations issued by the Oepartlent of 
Insurance prohibit discri.inating on the basis of sex, 
marital status, or sexual orientation. 

Fi seal Efflg 

The Departments of Corporation and Insurance, and 
the Attorney General's Office, advise that this bill 
would result in no additional state costs. 

84: 85/sS 
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·AMENDED IN ASSEMBLY JUNE 26, 1989 

AMENDED IN ASSEMBLY MAY 11, 1989 

CALIFORNIA LEGISLATURE-l989-90 REGULAR SESSION 

ASSEMBLY BILL No. 1721 

Introduced by Assembly Members Friedman, Bates, 
Burton, Murray, Roos, Speier, Tucker, and Vasconcellos 

(Coauthors: Senators Marks, Roberti, and Rosenthal) 

March 9, 1989 

An act to add Section 1365.5 to the Health and Safety Code, 
and to amend Section 10140 of the Insurance Code, relating 
to health coverage. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 1721, as amended, Friedman. Insurance 
discrimination: sexual orientation. 

Existing law prohibits life and disability insUrers from 
discriminating in eligibility or rates for insurance on the basis 
of race, color, religion, ancestry, or national origin. Existing 
law prohibits health care service plans from canceling 
coverage except for specified reasons. 

This bill would prohibit life and disability insurers and 
health care service plans from discriminating, as to eligibility 
or rates, on the basis of sexual orientation. The bill would 
prohibit these insurers and plans from considering sexual. 
orientation in their underwriting criteria or utilizing marital. 
status, living arrangements, occupation, gender, beneficiary 
designation, or zip codes or other territorial classifications to 
establish sexual. orientation or to determine whether to 
require a test for human immunodeficiency virus or 
antibodies thereto. However, the bill would not limit (1) 
existing authority of insurers to require these tests or (2) 
existing authority of the Insurance Commissioner to adopt 
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specific antidiscrimination regulations and to enforce those 
regulations existing on December 31, 1989. The bill would 
authorize ~ l~ttefftey Cefterti, district e:ttefftey, attorneys 
or city atteffiey attorneys, as specified, to recover civil 
penalties from $1,000 to $5,000 for each violation. 

Vote: m9jority. Appropriation: no. Fiscal committee: yes. 
State-mandated local program: no. 

The people of the State of California do enact as foHows: 

1 SECTION 1. Section 1365.5 is added to the Health 
2 and Safety Code, to read: 
3 1365.5. (a) No health cOare service plan shall fail or 
4 refuse to accept an application for coverage or to provide 
5 coverage to an applicant, or issue or cancel a subscription 
6 or enrollment in the plan under conditions less favorable 
7 to the subscriber or enrollee than in other comparable 
8 cases, except for reasons applicable alike to persons of 
9 every ra~e, color, religion, nation~ origin, ancestry, or 

10 sexual orientation. Race, color,· religion, national origin, 
11 ancestry, or sexual orientation shall not, of itself, 
12 constitute a condition or risk for ·which a higher rate, 
13 premiwn, or charge may be required of the subscriber for 
14 that coverage. 
15 (b) It shall be deemed a violation of Slibdivision (a) for 
16 any health care service plan to consider sexual 
17 orientation in its underwriting criteria or to utilize 
18 marital status, living arrangements, occupation, gender, 
19 beneficiary designation, zip codes or other territorial 
20 classification, or any combination thereof for the purpose 
21 of establishing sexual orientation or determining whether 
22 to require a test for the presence of the human 
23 immWlodeficiency virus or antibodies to that virus. 
24 (c) Any health care service plan that lmowingly 
25 violates this section shall for each violation be assessed a 
26 civil penalty in an amount not less than one thousand 
27 dollars ($1,000) and not more thim five thousand dollars 
28 ($5,000) plus court costs, as determined by the court. The 
29 penalty may be recovered by, and shall be paid to, the 
30 l~tteffiey Cefterti eP.tfte district attorney of any county, 
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1 or the city attorney of any city, in which a violation 
2 occurs. The A.ttemey Cefteral, EBstftet attePBey, district 
3 attorney and city attorney shall have concurrent 
4 jurisdiction to enforce this provision. 
5 (d) This section shall not be construed to limit the 
6 authority of the ,commissioner to adopt or enforce 
7 regulations prohibiting discrimination because of sex, 
8 marital status, or sexual orientation. 
9 SEC. 2. Section 10140 of the Insurance Code is 

10 amended to read: 
11 10140. (a) No admitted insurer, licensed to issue life 
12 or disability insurance, shall fail or refuse to accept an 
13 application for that insurance, to issue that insurance to 
14 an applicant therefor, or issue or cancel that insurance, 
15 under conditions less favorable to the insured than in 
16 other comparable cases, except for reasons applicable 
17 alike to persons of every race, color, religion, national 
18 origin, ancestry, or sexual orientation. Race, color, 
19 religion, national origin, ancestry, or sexual orientation 
20 shall not, of itself, constitute a condition or risk for which 
21 a higher ra~e, premium, or charge may be required of the 

'22 insured for that 'insurance. . , 
23 (b) It shall be deemed a violation of subdivision (a) for 
24 any insurer to consider sexual orientation in its 
25 underwriting criteria or to utilize marital status, living 
26 arrangements, occupation, gender, beneficiary 
27 designation, zip codes or other territorial classification, or 
28 any combination thereof for the purpose of establishing 
29 sexual orientation or determining whether to require a 
30 test for the presence of the human immunodeficiency 
31 virus or antibodies to that virus, where that testing is 
32 otherwise permitted by law. Nothing in this section shall 
33 be construed to alter, expand, or limit in any manner the 
34 existing law respecting authority of insurers to conduct 
35 tests for the presence of human immunodefiCiency virus 
36 or evidence thereof. 
37 (c) Any insurer that knowingly violates this section 
38 shall for each violation be assessed a civil penalty in an 
39 amount not less than one thousand dollars ($1,000) and 
40 not more than five thousand dollars ($5,000) plus court 

97 100 



AD 1721 -4-

1 costs, as determined by the court. The penalty may be 
2 recovered by, and shall be paid to, tee !"ttemey GeBeral, 
3 eP the district attorney of any county, or the city attorney 
4 of any city, in which a violation occurs. The !"ttemey 
5 GeBeral, 8islriet attePBey, district attorney and city 
6 attorney shall have concurrent jurisdiction to enforce this 
7 provision with respect to violations occurring within a 
8 city. 
9 (d) This section shall not be construed to limit the 

10 authority of the commissioner to adopt er emeree 
11 regulations prohibiting discrimination because of sex, 
12 marital status, or sexual orientation or to enforce these 
13 regulations existing on December 31, 1989. 

o 
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ASSEMBLY THIRD READING 

AS 1721 (Friedman) - As Amended: June 27, 1989 

ASSEMBLY ACTIONS: 

COMMITTEE EINS. & INS. VOTE 11-5 COMMITTEE\--'l·W..,. .... & ......... M. ______ VOTE 14·9 

Ayes: Johnston, Bronzan, Chacon, 
'Epp 1 e, Farr, Floyd, Katz, 
Margolin, Moore, O'Connell, 
Sher 

Nays: 

QIGEST 

Bader, D. Brown, Lancaster, 
lewis, Wright 

Ayes: 

Nays: 

Vasconcellos, Burton, 
Campbell, Clute, Friedman, 
Hannigan, Harris, Killea, 
O'Connell, Polanco, Roos, 
Roybal-Allard, Speier, 
M. Waters 

Baker, D. Brown, Felando, Hill, 
Jones, Mojonnier, Nolan, 
Seastrand, Wright 

Existing law prohibits life and disability insurers from discriminating in 
determining eligibility for, or rates of, insurance on the basis of race, 
color, religion, national origin or ancestry. 

tis bill: 

1) Adds sexual orientation to the list of prohibited bases of discrimination. 

2) Enacts a parallel provision covering discrimination by health care .service 
plans. 

3) Prohibits use of sexual orientation in underwriting criteria. 

4) Prohibits use of marital status, living arrangements, occupation, gender, 
beneficiary designation, zip code or other territorial classification to 
establish sexual or.ientation or.. to detennine whether to require a test for 
the presence of human immunodeficiency virus or antibodies to·it. 

5) Authorizes assessment of a civil penalty of $1,000 to $5,000 plus court 
costs for each knowing violation, to be recovered by the district attorney 
or the city attorney. 

fISCAL EFfECT 

None 

- continued -

AB 1721 
Page 1 
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........ COMMENTS 

1) According to the author, many insurers currently assume that single males 
have a higher risk of contracting AIDS if they reside in certain zip 
codes, work in certain occupations, maintain certain lifestyles or name 
male roommates as life insurance beneficiaries. Insurers reportedly 
target these individuals and deny coverage or charge exorbitant premiums. 
The author believes these discriminatory underwriting policies should be 
prohibited. 

2) As currently drafted, the bill would permit the district attorney ~r city 
attorney to go to court to seek a civil penalty of $1,000 to $5,000 for 
each knowing violation, plus court costs. These prosecutors would have 
concurrent jurisdiction to enforr.e the bill's provisions. 

3) The Department of Insurance has, for about 10 years, had a regulation 
prohibiting discrimination based on sex, marital status or sexual 
orientation. The department and the author indicate that the existing 
remedy for violation of the regulation, which was promulgated pursuant to 
the Unfair Practices Act, is prospective only. The department may seek a 
cease and desist order or an injunction, but no sanctions for past conduct 
are authorized. This bill would authorize imposition of such sanctions. 

lane Griffiths 
-t45-7440 
6/28/89:ashw; 
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which are enumerated in the bill. This is a reasonable way to 
allow hospitals to use some of their other buildings for 
overflow without jeopardizing patient safety. 

Assembly Republican Committee Vote 
Health -- 5/9/89 

(11-3) Ayes: All Republicans except 
Abs.: Felando, Hill, .Statham 

Ways & Means -- 6/20/89 
(13-6) Ayes: Baker, D. Brown, Hill, Jones, Mojonnier, 

Wright 
Noes: Felando 
Abs.: Nolan, Seastrand 

Consultant: Jan Dell 

FILE NUMBER 111 

AB 1721 (Friedman) -- INSURANCE DISCRIMINATION 

FILE NmmER 111 

Version: Original Lead: Pat Nolan 
Recommendation: Oppose Vote: Majority 

Summary: Prohibits life or disability underwriters from 
discriminating against applicants, as to eligibility or rates, 
based on sexu~l orientation. Fiscal effect: No.appropriation 

Supoorted by: LIFE AIDS·Lobby; National Gay Rights Advocates: 
California Medical Association. Opcosed by: Committee on Moral 
Concerns. Governor's position: Not known 

Comments: Redefining by statute degrees of risk undermines the 
basic function of insurance. No category of personal behavior 
which influences life expectancy or health should be precluded 

. from an insurer's actuarial calculations. 

Assembly Republican Committee vote 
F&I -- 5/9/89 

(11-5) Noes: Bader, Brown, Lancaster, Lewis, Wright 
Abs.: Nolan, Seastrand, Statham 

Ways & Means -- 6/20/89 
(14-9) Noes: All Republicans 

Consultant: Peter Conlin 

FILE NUMBER 112 
-85':' 
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·~ENDED IN SENATE JULY 20, 1989 

AMENDED IN ASSEMBLY JUNE 26,1989 

AMENDED IN ASSEMBLY MAY 11, 1989 

CALIFORNIA LEGISLATUBE-l989-90 REGULAR SESSION 

ASSEMBLY BILL No. 1721 

Introduced by Assembly Members Friedman, Bates, 
Burton, Murray, Boos, Speier, Tucker, and Vasconcellos 

(Coauthors: Senators Marks, Roberti, and Rosenthal) 

March 9, 1989 

An act to add Section 1365.5 to the Health and Safety Code, 
and to amend Section 10140 of the Insurance Code, relating 
to health coverage. 

LEGISLATIVE COUNSEL'S DIGEST . . . . ~ 

AB 1721, as amended, Friedman. Insurance 
discrimination: sexual orientation. 

Existing law prohibits life and disability insurers from 
discriminating in eligibility or rates for insurance on the basis 
of race, color, religion, ancestry, or national origin. Existing 
law prohibits health care service plans from canceling 
coverage except for specified reasons. 

This bill would prohibit life and disability insurers and 
health care service plans from discriminating, as to eligibility 
or rates, on the basis of sexual orientation. The bill would 
prohibit these insurers and plans from considering sexual 
orientation in their underwriting criteria or utilizing marital 
status, living arrangements, occupation, gender, beneficiary 
designation, or zip codes or other territorial classifications to 
establish sexual orientation or to determine whether to 
require a test for human immunodeficiency virus or 
lIltibodies thereto. However, the bill would not limit (1) 

I 
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existing authority of insurers and health care service plans to 
require these tests or (2) existing authority of the Insurance -
Commissioner to adopt speeme and enforce 
antidiscrimination regulations ~ M eflfefee ~ 
regulaaefts eJEis8ftg eft Deeemeep ~ ~. The bill would 
authorize district attorneys or city attorneys, as specified, to 
recover civil penalties from $1,000 to $5,000 for each violation. 

Vote: majority. Appropriation: no. Fiscal committee: yes. 
State-mandated local program: no. 

The people of the State of California do enact as follows: 

1 SECTION 1. Section 1365.5 is added to the Health 
2 and Safety Code, to read: 
3 1365.5. (a) No health care service plan shall fail or 
4 refuse to accept an application for coverage or to provide 
5 coverage to an applicant, or issue or cancel a subscription 
6 or enrollment in the plan under conditions less favorable 
7 to the subscriber or enrollee than in other comparable 
S' .cases, except for reasons applicable alike to· persons of 
9 every race, color, religion, national origin, ancestry, or 

10 sexual orientation. Race, color, religion, national origin, 
11 ancestry,. or sexual orientation shall not, of itself, 
12 constitute a condition or risk for which a higher rate, 
13 premium, or charge may be required of the subscriber for 
14 that coverage. 
15 (b) It shall be deemed a violation of subdivision (a) for 
16 any health care service plan to consid.er sexual 
17 orientation in its underwriting criteria or to utilize 
18 marital status, living arrangements, occupation, gender, 
19 beneficiary designation, zip codes or other territorial 
20 classification, or any combination thereof for the purpose 
21 of establishing sexual orientation or determining whether 
22 to require a test for the presence of the human 
23 immunodefiCiency virus or antibodies to that virus 
24 where that testing is otherwise permitted by law. 
25 Nothing in this section shsll be construed to alter, expand, 
26 or limit in any manner the existing law respecting 
27 authority of health care service plans to conduct tests for 
2B the: presence of human immunodefiCiency virus or 
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1 evidence thereoF. 
2 (c) Any health care service plan that knowingly 
3 violates this section shall for each violation be assessed a 
4 civil penalty in an amount not less than one thousand 
5 dollars ($1,000)' and not more than five thousand dollars 
6 ($5,000) plus court costs, as determined by the court. The 
7 penalty may be recovered by, and shall be paid to, the 
8 district attorney of any county, or the city attorney of any 
9 city, in which a violation occurs. The district attorney and 

10 city attorney shall have con current jurisdiction to enforce 
11 this provision with respect to violations occurring within 
12 a city. 
13 (d) This section shall not be construed to limit the 
14 authority of the commissioner to adopt or enforce 
15 regulations prohibiting discrimination because of sex, 
16 marital status, or sexual orientation. 
17 SEC. 2. Section 10140 of the Insurance Code is 
18 amended to read: 
19 10140. (a) No admitted insurer, licensed to issue life 
20 or disability'insurance. shall fail or refuse to accept an 
21 application for that insurance, to issue that insurance to 
22 an applicant therefor, or issue or cancel that insurance, 
23 under conditions less favorable to the insured than in 
24 other comparable cases, except for reasons applicable 
25 alike to persons of every race, color, religion, national 
26 origin, ancestry, or sexual orientation. Race, color, 
27 religion, national origin, ancestry, or sexual orientation 
28 shall not, of itself, constitute a condition or risk for which 
29 a higher rate, premium, or charge may be required of the 
30 insured for that insurance. 
31 (b) It shall be deemed a violation-of subdivision (a) for 
32 any insurer to consider sexual orientation in its 
33 underwriting criteria or to utilize marital status, living 
34 arrangements, occupation, gender, beneficiary 
35 designation, zip codes or other territorial classification, or 
36 any combination thereof for the purpose of establishing 
37 sexual orientation or determining whether to require a 
38 test for the presence of the human immunodeficiency 

,39 virus or antibodies to that virus, where that testing is 
40 otllerwise permitted by law. Xothing in this section shall 
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1 be construed to alter, expand, or limit in any manner the 
2 existing law respecting the authority of insurers to 
3 conduct tests for the presence of human 
4 immunodeficiency virus or evidence thereof. 
5 (c) Any insurer that knowingly violates this section 
6 shall for each violation be assessed a civil penalty in an 
7 amount not less than one thousand dollars ($1,000) and 
8 not more than five thousand dollars ($5,000) plus court 
9 costs, as determined by the court. The penalty may be 

10 recovered by, and shall '>e paid to, the district attorney of 
11 any county, or the city attorney of any city, in which a 
12 violation occurs. The district attorney and city attorney 
13 shall have concurrent jurisdiction to enforce this 
14 provision with respect to violations occurring within a 
15 city. 
16 (d) This section shall not be construed to limit the 
17 authority of the commissioner to adopt regulations 
18 prohibiting discrimination because of sex, marital status, 
19 or sexual orientation or to enforce these pegtHa:aeflJ 
20 eJEtsBftg eft Deeemeep a±; ~ regulations.. whether 
21 adopted before or on or after January 1, 1990. 

o 
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SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE 

SENATOR ALAN ROBBINS. CHAIRr~ 

ASSE~8LY BILL NO. 1721 (Friedman, et. al.) 
Health & Safety Code 
Insurance Code 

Scurce: National Gay Rights Advocates 
Prior Legislation: None Known 
Support: LIFE ~IDS Lobby 

AIDS Project Los Angeles 
California ~ed;cal Association 
National Association of Social Workers 
California Nurses Association 
American Civil Lib~rties Union 
California National Organization for Women 

Opposition: Committee on Moral Concerns 
Interest: Department of Insurance 

Association of California Life Insurance Companies 

SUBJECT 

ASSEMBLY BILL NO. 1721 

Prohibition of life and disability insurers and health care service plans 
from discriminating in eligibility, rates, underwriting, or use of specific 
factors on the basis of sexual orientation. 

DIGEST 

1] Description: This bill prohibits every life and disability insurer and 
health care service plan when considering an applicant for coverage, or 
issuing, or canceling coverage from engaging in the use of sexual 
orientation on a discriminatory basis by applying standards of eligibility, 
rates, underwriting criteria, or utilizing the following factors. 

The factors of martial status, living arrangements, occupation. gender. 
designation of the beneficiary. or zip code or other territorial 
classifications cannot be used to establish sexual orientation or to 
determine whether an HIV or antibodies test can be required. ·'However. 
existing statutory authority for insurers to conduct specific HIV tests for 
life insurance applicants and for health care service plans to conduct 
tests for the presence or evidence of HIV or for the Insurance Commissioner 
to adept and enforce new or existing antidiscrimination regulations remain 
unimpaired. 

No health care service plan shall use race, color, religion, national 
orig~n, ancestry, or sexual orientation as a separate condition of risk for 
the purposes of establishing rates, just as life and disability insurers 
are currently prohibited from such actions • 

. 
Any life or disability insurer or health care service plan which knowingly 
violates this prohibition is subject to a civil penalty for each violation 
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Assembly 8il1 No. 1721 
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of not less than $1000 or more than $5000, plus court determined costs. 
Jurisdiction to enforce the prohibition is concurrent with local district 
and city attorneys for violations occurring within a city with the 
penalties paid to the local jurisdiction. 

~J Background: Current law prohibits a life or disability insurer from 
discriminating in eligibility or rates on the basis of race, color, 
religion, ancestry, -or national origin. 

There is no existing law which prohibits a life or disability insurer from 
discrintinating on the basis of se~ual orientation, although the Department 
of Insurance has adopted regulations which subject insurers to prospective 
cease and desist orders or injunction for violation of the Unfair Claims 
Practices Act based upon numerous grounds, including sex, martial status~ 
or sexual orientation. 

There is no existing law in the Knox-Keene Health Care Service Plan Act of 
1975 which establishes any prohibitions for health care service plans to 
discriminate. 

FISCAL EFFECT Fiscal Committee: Yes 

STAFF COt9tENTS 

The author, sponsor, and proponents contend that sexual orientation has no 
~asis as a discriminating factor in the issuance of disability coverage. 
Further, the AIDS epidemic has seen a proliferation of applicant denial for 
life and disabi1ity coverage and cancellation of that coverage by insurers 
and health plans without valid reasons. This bill is intended to enhance 
consumer protections and to permit the regulator and law enforcement to act 
with sufficient statutory authority. -

The opponent states: 1) "Private sex acts should not translate into 
favorable public policy.·; 2) n ••• 'sexual orientation' equal high risk 
••• as long as insurance companies are allowed to assess risk in any form, 
they must be permitted to consider sexual orientation.·. 

SAL BIANCO 
:onsultant 

8/23/89 

ASSEMBLY BILL NO. 1721 
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SENATE INSURANCE, CLAIMS AND CORPORATIONS COMMITTEE 

SENATOR ALAN ROBBINS, CHAIRMAN 

ASSEMBLY BILL NO. 1721 

. ASSEMBLY BILL NO. 1721 (Friedman, et. al.) As Amended Jur.e 26, 1989 
Health & Safety Code 
Insurance Code 

Source: National Gay Rights Advocates 
Prior Legislation: None Known 
Suppcrt: LIFE AIDS Lobby 

AIDS Project Los Angeles 
California Medical Association 
National Association of Social Workers 
California Nurses Association 
American Civil Liberties Union 

Opposition: None Known 
Interest: Department of Insurance 

Association of California Life Insurance Companies 

SUBJECT 

Prohibitiion of life and disability insurers and health care service plans 
from discriminating in eligibility, rates, underwriting, or use of specific 
factors on the basis of sexual orientation. 

DIGEST 

1j Description: This bill prohibits every life and disability insurer and 
health care service plan when considering an applicant for coverage,. or 
issuing, or canceling coverage from engaging in the use of sexual 
orientation on a discriminatory basis by applying standards of eligibility, 
rates, underwriting criteria, or utilizing the following factors. 

The factors of martial status, living arrangements, occupation, gender, 
designation of the beneficiary, or zip code or other territorial . 
classifications cannot be used to establish sexual orientation or to 
determine whether an HIV or antibodies test can be required. However, 
existing statutory authority for insurers to conduct specific.HIV tests for 
life insurance applicants and for the Insurance Commissioner to adopt and 
enforce antidiscrimination regulations remain unimpaired. 

No health care service plan shall use race, color, religion, national 
origin, ancestry, or sexual orientation as a separate condition of risk for 
the purposes of establishing rates, just as life and disability insurers 
are currently prohibited from such actions. 

Any life or disability insurer or health care service plan which knowingly 
violates this prohibition is subject ·to a civil penalty for each violation 
of not less than $1000 or more than $5000, plus court determined costs. 
Jurisdiction to enforce the prohibition is concurrent with local district 
and city attorneys with the penalties paid to the local jurisdiction. 
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2] Background: Current law prohibits a life or disabi1ity insurer fr"om 
discriminating in eligibility or rates on the basis of race, color, 
religion, ancestry, or national origin. 

There is no existing law which prohibits a life or disability insurer from 
discriminating on the basis cf sexual orientation, although the Department 
of Insurance has adopted regulations which subject insurers to prospective 
cease and desist orders or injunction for violation of the Unfair Claims 
Practices Act based upon numerous grounds, including sex, martial status, 
or sexual orientation. 

There is no existing law in the Knox-Keene Health Care Service Plan Act of 
1975 which establishes any prohibitions for health care service plans to 
discriminate. 

FISCAL EFFECT Fiscal Committee: Yes 

STAFF COMMENTS 

The author, sponsor, and proponents contend that sexual orientation has no 
basis as a discriminating factor in the issuance of disability coverage. 
Further, the AIDS epidemic has seen a proliferation of applicant denial for 
1 i fe a'nd d i sabi 1 tty coverage and cance 11 at; on of that coverage by i nsuers 
and health plans without valid reasons. This bill is intended to enhance 
consumer protections and to permit the regulator and law enforcement to act 
\t/ith sufficient statutory authority. 

SAL BIANCO 
Consultant 

07/19/89 

ASSEMBLY BILL NO. 1721 
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COMMENTS 

1) According to the author, many insurers currently assume that sin~le males 
have a higher risk of contracting AIDS if they reside in certain zip 
codes, work in certain occupations, maintain certain lifestyles or name 
male roommates as life insurance beneficiaries. Insurers reportedly 
target these individuals and deny coverage or charge exorbitant premiums. 
The author believes these discriminatory underwriting policies should be 
prohibited. 

2) As currently draft.d, ~he bill would permit the district attorney ~r city 
attorney to go to court to seek a cfv;l penalty of $1,000 to $5,000 for 
each knowing violation, plus court costs. These prosecutors would have 
concurrent jurisdiction to enforce the bill's provisions. 

3) The Department of Insurance has, for about 10 years, had a regulation 
prohibiting discrimination based on sex, marital status or sexual 
orientation. The department and the author indicate that the existing 
remedy for violation of the regulation, which was promulgated pursuant to 
the Unfair Practices Act, is prospectjve only. The department may seek a 
cease and desist order or an injunction, but no sanctions for past conduct 
are authorized. This bill would authorize imposition of such sanctions. 

liane Griffiths 
445-7440 
6/28/89:ashwi 
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AMENDED IN SENATE JUNE 25, 1990 

AMENDED IN SENATE JULY 20, 1989 

AMENDED IN ASSEMBLY JUNE 26,1989 

AMENPED IN ASSEMBLY MAY 11, 1989 

CALIFORNIA LEGISLATIJRE-l989-90 REGULAR SESSION 

ASSEMBLY BILL No. 1721 

Introduced by Assembly Members Friedman, Bates, 
Burton, Murray, Boos, Speier, Tucker, and Vasconcellos 

(Coauthors: Senators Marks, Roberti, and Rosenthal) 

March 9, 1989 

\Aj 

An act to add Section 1365.5 to the Health and Safety Code, 
and to amend Section 10140 of, and to add Section 11512.193 
to, ~e Insur~ce Code, relating' to .health coverage. . . 

LEGISLATIVE COUNSEL'S DIGEST 

AB 1721, as amended, . Friedman. Insurance 
discrimination: sexual orientation. 

(1) Existing law prohibits life etHI ets8:hili~ ~t:H'ers frem 
EHsefimin8:Bftg 1ft eligihility er PMes fer iBstH'atlee eft ~ ~ 
ef Nee; eeleP; religieft, 8:fteesb'y, er ft8:Beftel ePigift. EBsang 
lew ppebieits health care service plans from canceling 
coverage except for specified reasons. 

This bill would prohibit health care service plans from 
refusing to enter into, canceling, or declining to renew or 
reinstate a contract because of race, color, national origin, 
ancestry, religion, sex, marital status, sexual orientation, or 
age. It would also prohibit modiBcation of the terms of the 
contract, including terms relating to price, for those reasons, 
except that premium, price, or charge difFerentials based on 
sex or age would be permitted if based upon specified data. 
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AB 1721 -2-

(2) Existing law prohibits life and disability insurers from 
discriminating in eligibility or rates for insurance on the basis 
of race, color, religion, ancestry, or national origin. 

This bill would prohibit life and disability insurers eM 
health eMe seprliee pI8ft9 from discriminating, as to eligibility 
or rates, on the basis of sexual orientation. The bill would 
prohibit these insurers 8ftti pI8ft9 from considering sexual 
orientation in their underwriting criteria or utilizing marital 
status, living arrangements, occupation, gender, benefiCiary 
designation, or zip codes or other territorial classifications to 
establish sexual orientation or to determine whether to 
require a test for human immunodeficiency virus or 
antibodies thereto. However, the bill would not limit -at 
existing authority of insurers tm& hea:ltll eHe seAr!ee pI8ft9 to 
require these tests or ~ existing authority of the Insurance 
Commissioner to adopt and enforce antidiscrimination 
regulations. The bill would authorize district attorneys or city 
attorneys, as specified, to recover civil penalties from $1,000 
to $5,000 for each violation. 
. (3) This bill would also prohibit nonprofit hospital services 
plans from refusing to cover, or refusing to continue to cover, 
or limiting the amount, extent, or kind of coverage available 
to an individual, or charging a different rate for the same 
coverage because of race, color, "religion, national origin, 
ancestry, or sexual orientation. 

Vote: majority. Appropriation: no. Fiscal committee: yes. 
State-mandated local program: no. 

The people of the State of California do enact as follows: 

1 SECTION 1. Section 1365.5 is added to the Health 
2 and Safety Code, to read: 
3 laSS.e. -teT Ne health e&fIe sePlliee pIeR sfteU Mil eta 
4 reMe M aeeept 8ft applieatieft fep eeverage eta te pre'friee 
5 eeverage M 8ft applieant; eta isNe eta ea:aeel e S1;:lBsenptieB 
6 eta eftPeYmeftt itt tile pIeR 1:IBeer eefttHBeftSless faverBBle 
7 te lfte 9UBseMer ep emellee tfta:B itt Mftep eemp8fiBsle 
8 eeses, eKeept fep re8:S8ns applieaele eliIEe te perseM M 
9 er/ery raee; eeler, religieft, ftaaeftal erigiB, eeesB.ry, eta 

10 seJft:l8l erieet:aseft. :Raee, eeler, religi8ft, ft8:tienel erigiB, 

95 10 

35 



· " -3- AB 1721 

1 meesftry, er seJftlel erieft~aeeft sfteII ftM; ei HseH; 
2 eSMeftite e esftetesft ep flsIE fep wmeft e higher tIMe; 
3 premituft, er ehlll'ge 1ft&)' Be pefttHrea ei tfte !MeSeMer fep 
4 thM eS'Ierage. 
5 ~ 
6 1365.5. (a) No health care service plan or specialized 
7 health care service plan shall refuse to enter into any 
8 contract or shall cancel or decline to renew or reinstate 
9 any contract because of the race, color, national origin, 

10 ancestry, religion, sex, marital status, sexual orientation, 
11 or age of any contracting party, prospective contracting 
12 party, or per.t;on reasonably expected to benefit from that 
13 contract as a subscriber, enrollee, member, or otherwise. 
14 (b) The terms of any contract shall not be modified, 
15 and the benefits or coverage of any contract shall not be 
16 subject to any limitations, exceptions, exclusions, 
17 reductions, copayments, coinsurance, deductibles, 
18 reservations, or premium, price, or charge differentials, 
19 or other modifications because of the race, color, national 
20 origin, ancestry, religion, sex., marital status, sexual 
21 orientation, or age of any contracting party, potential 
22 contracting party, or person reasonaably expected to 
23. benefit from that contract as a subscriber, enrollee, 
24 member, or otherwise; except that premium, price, or 
25 charge differentials because of the sex or age of any 
26 individual when based on objective, valid, and up-to-date 
27 statistical and actuarial data are not prohibited. 
28 (c) It shall be deemed a violation of subdivision (a) for 
29 any health care service plan to eeftsiaer semel 
30 erieft~aaeft itt Hs tlfteef¥.li'iang eri~eria er M utilize 
31 marital status, living arrangements, occupation, gender, 
32 beneficiary designation, zip codes or other territorial 
33 classification, or any combination thereof for the purpose 
34 of establishing sexual orientation er ae~effftif.ting 'ivftetfiep 
35 M refltMe e teM fep tfte preseftee ei the fttuB8B 
36 immtlftsaefteieftey ¥irtts er &BaeeElies M tftM ¥irtts 'i1J'hepe 
37 thM teSM! is etftep\vi1e pePftl!~ea er ~. Nothing in 
38 this section shall be construed to alter; exp8fta, er limit 
39 in any manner the existing law respeetmg ali~heft~ ei 
40 heeltfi eere serviee pIe:M M eeftelie~ ~ ieP prohibiting 
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1 health care service plans from conducting tests for the 
2 presence of human immunodeficiency virus or evidence 
3 thereof. 
4 ~ ~ heeltlt e&fIe serviee pIeft ~ lme'J .. siftgly 
5 'frielat:es ~ seeBeR shell {ep eeeft Yielaa8R Be assessee e 
6 eM peftal~ ift 8ft Etfft8t1ftt: tiM less .t:fteft ette tflel:t98ftEi 
7 ~ ($l,QQQ) tlIMi tiM tBMe ~ ft¥e Hte1:l98ft8 eellM's 
8 ($e,eeGr plt:lS eettft eesB; as de'l:ermiBea ~ ~ eetlft ~ 
9 pefttit:y ffte,' Be reeeYef'ee ~ eM shell Be pttte M; ~ 

10 etsBrtet: et:t:ePftey ei ~ ee1:tftt:y, er ~ ~ attePftey ef &By 
11 ~ itt T.;vmeh it ',rielaeeft eeeMs. ~ EHsmet at:t:erftey tlftfl 
12 ~ attePftey shell fte¥e eeftetll'f'eftt: jtlrisSieeeH m eMeree 
13 ~ pre',risieR wHft pesl'eet M T,r!elaeefts eeetlf'rifl:g ' ..... ithin 
14 ft~ 
15 (d) This section shall not be construed to limit the 
16 authority of the commissioner to adopt or enforce 
17 regulations prohibiting discrimination because of sex, 
18 marital status, or seXual orientation. 
19 SEC. 2. Section 10140 of the. Insurance Code is 
20 amended to read: 
21 10140. (a) No admitted insurer, licensed to issue life 
22 or disability insurance, shall fail or refuse to accept an 
23 application for that insurance, to issue that insurance to 
24 an applicant therefor, or issue or cancel that insurance, 
25 under conditions less favorable to the insured than in 
26 other comparable cases, except for reasonS applicable 
27 alike to persons of every race, color, religion, national 
28 origin, ancestry, or sexual orientation. Race, color, 
29 religion, national origin, ancestry, or sexual orientation 
30 shall not, of itself, constitute a condition or risk for which 
31 a higher rate, premium, or charge may be required of the 
32 insured for that insurance. 
33 (b) It shall be deemed a violation of subdivision (a) for 
34 any insurer to consider sexual orientation in its 
35 underwriting criteria or to utilize marital status, living 
36 arrangements, occupation, gender, beneficiary 
37 designation, zip codes or other territorial classification 
38 within this state, or any combination thereof for the 
39 purpose of establishing sexual orientation or determining 
40 whether to require a test for the presence of the human 
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1 immunodeficiency virus or antibodies to that virus, 
2 where that testing is otherwise pennitted by law. 
3 Nothing in this section shall be construed to alter, expand, 
4 or limit in any manner the existing law respecting the 
5 authority of insurers to conduct tests for the presence of 
6 human immunodeficiency virus or evidence thereof. 
7 (c) Any insurer that lmowingly violates this section 
8 shall for each violation be assessed a civil penalty in an 
9 amount not less than one thousand dollars ($1,000) and 

10 not more than five thousand dollars ($5,000) plus court 
11 costs, as determined by the cowt. The penalty may be 
12 recovered by, and shall be paid to, the district attorney of 
13 any county, or the city attorney of any city, in which a 
14 violation occurs. The district attorney and city attorney' 
15 shall have concurrent jurisdiction to enforce this 
16 provision with respect to violations occurring within a 
17 city. 
18 ( d) This section shall not be construed to limit the 
19 authority of the commissioner to adopt regulations 
20 prohibiting discrimination because of sex, marital sta~, 
21 ·or sexual orientation or to enforce these regulations, 
22 whether adopted before or on'or after January 1, ~ 
23 1991 .. 
24 SEC. 3. Section 11512.193 is added to the Insurance 
25 Code, to read: 
26 11512.193. (a) No nonprofit hospital service plan 
27 issuing, providing, or administering an individual or 
28 group nonprofit hospital service plan contract entered 
29 into, issued, or amended on or after January 1, 1991, shall 
30 refuse to cover, or refuse to continue to cover, or limit the 
31 amount, extent, or kind of coverage available to an 
32 individual, or charge a diHerent rate for the same 
33 coverage because of race, color, religion, national origin, 
34 ancestry, or sexual orientation. 
35 (b) This section does not limit the authority of the 
36 C011lI1l1SSl0ner to adopt regulations prohibiting 
37 discrimination because of sex, marital status, or sexual 
38 orientation, or to enforce those regulations, whether 
39 adopted before, on, or after January 1, 1991. 

o 
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AB 1721 - Insurance Discrimination 
Senate Insurance 

8/8/90 

STATEHENT 

* Because gay men have been the hardest hit by the AIDS 
epidemic, some health insurers have endeavored to cut their 
losses by categorically denying health coverage on the basis of 
sexual orientation. )~r: £..O~r O~ "I\IIAJS~~ • tfV;:b1 Gtt 
* One example was a company that refused to write health 
policies for single men residing in San Francisco. 

* Another longstanding case was the recently settled case 
against Great Republic Insurance Co. Great Republic required its 
agents to submit a supplemental questionnaire to single men with 
no dependents working in jobs that require little physical 
exertion, such as floral design or interior decorating. 

* The settlement in Great Republic, which only applies to 
Great Republic, prohibits discriminating on the basis of sexual 
orientation and further precludes the use of factors such as 
living arrangements, beneficiary and ZIP code to establi~h sexual 
orientation .. 

* The settlement is consistent with the provisions of AB 
1721. My bill prohibits discrimination on the basis of sexual 
orientation in the provision of health coverage by health care 
service plans, life and disability insurers and non-profit 
hospital service plans. 

* The latest amendments removed the concerns of the 
Department of Corporations, essentially by codifying the 
department's regulations relative to discrimination and removing 
duplicative penalty language. 

* The bill is supported by California Medical Assn., 
California Nurses Assn., LIFE AIDS Lobby, California Teachers 
Assn., and California NOW. 

TERRY: Hoore 's AB 2711, which is also up Wednesday, is being 
amended to conform her Knox-Keene provisions to yours. Health 
Insurance Assn. of America asked ICC if we would be willing to 
remove penalty section for life and disability section; they did 
not talk to anyone in our office. I told ICC to tell HlAA that 
we would not be interested in such an amendment; there is no 
blanket penalty section like Knox-Keene, and having penalties 
specific to disc~imination is appropriate in Insurance Code 
because there are other specific penalty sections (i.e. code re 
insurance supplements to Medicare). 
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Statement AB 1721 

Since the rise of the AIDS, there has been a number of cases 
in which insurance companies have denied coverage because of 
the applicant's sexual orientation. The assumption of 
course, is that because an applicant is gay, he must have 
AIDS. Although the Department of Insurance has a regulation 
that prohibits such discrimination, a statutory prohibition 
is needed to enhance protection and penalties for such 
unethical discrimination. 

Any health care service plan that violates this section shall 
be assessed a civil penalty in an amount not less than $1,000 
and not more than $5,000. 

AS 1721 prohibits health insurance discrimination on the 
grounds of sexual orientation. This bill prohibits any 
health care service plan from refusing to provide coverage to 
an applicant, issue, or cancel a subscription on the grounds 
of sexual orientation. Race, color, religion, national 
origin, ancestry or sexual orientation should not constitute 
a condition or rIsk for which a higher premi,wn is' r~quired .• 

One health insurance company distributed an "AIDS" profile 
which required its agents to segregate applications from 
those "Single males without dependents that are .engaged in 
occupations that don't require physical exertion. It Another 
company urged agents to scrutinize applicants who are 
unmarried, who show evidence of a sexually promiscuous 
l~festyle and who live in identifiable gay zip codes. 

These blatant discriminatory underwriting policies must be 
prohibited. Insurance is a necessity, and in light of the 
AIDS epidemic, individuals more than ever need to be 
guaranteed access to health insurance in an environment free 
of discrimination. I ask for your aye vote. 
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which are enumerated in the bill. This is a reasonable way to 
allow hospitals to use some of their other buildings for 
overflow without jeopardizing patient safety. 

a-=.. . 

Assembly Republican Committee Vote 
Health -- 5/9/89 

(11-3) Ayes: All Republicans except 
Abs.: Felando, Hill, Statham 

Ways & Means -- 6/20/89 
(13-6) Ayes: Baker, D. Brown, Hill, Jones, Mojonnier, 

Wright 
Noes: Felando 
Abs.: Nolan, Seastrand 

Consultant: Jan Dell 

FILE NUMBER III 

AS 1721 (Friedman) -- INSURANCE DISCRIMINATION 

PILE NUMBER 111 

Version: Original Lead: Pat Nolan 
Recommendation: Oppose Vote: Majority 

Summary: Prohibits life or disability underwriters from 
discriminating against applicants, as to eligibility or rates, 
based on sexual orienta~ion. Fiscal effect: No appropriation 

Suooorted by: LIFE AIDS Lobby; National Gay Rights Advocates: 
California Medical Association." Opoosed by: Committee on Moral 
Concerns. Governor's position: Not known 

Comments: Redefining by statute degrees of risk undermines the 
basic function of insurance. No category of personal behavior 
which influences life expectancy or health should be precluded 
from an insurer's actuarial calculations. 

Assembly Republican Committee vote 
F&I -- 5/9/89 

(11-5) Noes: Bader, Brown, Lancaster, Lewis, Wright 
Abs.: Nolan, Seastrand, Statham . 

Ways & Means -- 6/20/89 
(14-9) Noes: All Republicans 

Consultant: Peter Conlin 

FILE NUMBER 112 
-85-
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Support AB 1721 

American Civil Liberties Union 
AIDS Project Los Angeles 
California Nurses Association 
California Teachers Association 
California Medical Association 
Lobby For Individual Freedom and Equality 
National Association of Social Workers 

OPPOSE AB 1721 

California Association Of Life Underwriters 
Committee On Moral Concerns 
Traditional Values Coalition 

Neutral 

Association of California Life Insurance Companies 

, 
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Statement AB 1721 

Since the rise of the AIDS epidemic, there has been a number 
of cases in which insurance companies have denied coverage 
because of the applicant's sexual orientation. The 
assumption of course, is that because an applicant is gay, he 
must have AIDS. While most major insurers have responsibly 
followed the-Department of Insurance regulations that 
prohibit such discrimination, there have been a number of 
cases in which an insurer has denied an application for no 
reason other than sexual orientation. A statutory 
prohibition will enhance protection and enhance the penalty 
for such discriminatory practices. 

AB 1721 prohibits health insurance discrimination on the 
grounds of sexual orientation. This bill prohibits any 
health care service plan from refusing to provide coverage to 
an applicant, issue, or cancel a subscription on the grounds 
of sexual orientation. Race, color, religion, national 
origin, ancestry, or sexual orientation should not constitute 
a condition or risk for which a higher premium, or charge may 
be required of the subscriber for that coverage. 

-Any,health care service plan that violates 'this section shall 
be assessed a civil penalty in an amount not less than $l~OOO 
and not more than $5,000. 

Because AIDS has been popularly associated with gay men, some 
members of the insurance industry have responded to AIDS with 
calls for anti-gay discrimination in issuing policies.' One 
health insurance company distributed an "AIDS profile" which 
required its agents to segregate applications from those 
"single males without dependents that are engaged in 
occupations that do not require physical exertion." The 
occupations named restaurant employees, antique dealers, 
interior decorators, consultants, florists, and people in the 
jewelry or fashion business. These were noted as.the 
stereotypical professional interests of gay men. Another 
company issued "underwriting guidelines for AIDS" urging 
agents to scrutinize applicants who are unmarried, who name 
as a life insurance beneficiary someone other than a spouse 
or child, or who show evidence of a sexually pro~iscuous or 
illicit lifestyle. Insurance companies have also used 
information about living arrangements, residence, and zip 
codes in an attempt to identify and then reject those 
applicants thought to be gay or bisexual. 

The essential question remains whether insurers should be 
allowed to use the claim of economic necessity to exempt 
themselves from the prohibitions imposed upon the rest of 
society. The primary argument that insurers use to justify 
such an exemption is that discrimination is needed in order 
to make actuarially valid determinations. 
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These blatant discriminatory underwriting policies must be 
prohibited. Insurance is a necessity, and in light of the 
AIDS epidemic, individuals more than ever need to be 
guaranteed access to health insurance in an environment free 
of discrimination. I ask for your aye vote. 
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THIRD READING: 

SENATE RULES COMMITTEE 

Office of 
Senate FI90r Analyses 

1100 J Street, Suite 120 
445-6614 

Committee Vot~s: 

~~""""""--+-~----I . PLACED 
ON FILE 
PURSUANT 
TO SENATE 
RULE 28.8 

Bill No. AB 1721 

Author: Friedman (D), et al 

Amended: "8/29/90 in Senate 

Vote. Required: Majority 

Senate Floor Vote: 

Assembly Floor Vote: 43-32, Pq. 3Q63, 6/29/89 

SUBJECT: Insurance discrimination: sexual orientation 

SOURCI: National Gay Rights Advocates 

DIGBST, This bill would prohibit health care service plans, l"ife and disability 
insurers, and nonprofit hospital service plans from discriminating in eligibility, 
rates, underwritinq, or use of specific factors. on the basis of sexual orientation. 
(See analysis below for specifics.) 

senate Floor Amendments of 8/29/90: 

1. Clarify that health care service plans may not charge different premium rates to 
individual enrollees within the "same 9roup"8o~.ly on the basia of the enrollee's 
sex. 

. .. . 
. 2. Hake it a violation for any nonprofit health care .ervice plan to 1) consider 

sexual orientation in its ,underwriting criteria, or 2) US8 specific information 
to infer sexual orientation or to·require an AIDS test and clarifies that the 
section is not intended to change an insurer'. existing authority to conduct AIDS 
te~ts. Establishes a civil penalty for each violation of not lea8 than·S1,000 
and not more than $5,000, pluB co~rt costs. 

Senate Floor Amendments of 8/28/90: 

1. Strike a provision which allows health care service plana to charge different 
prices based'on sex if such.prices reflect valid actuarial data. CUrrent law 

CONTINUED 
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allows health care service plans, by regulation, to max. such price 
differentials, if they can be aCtuariallyaupported. 

AI 1721 
Page 2 

2. Establishes definitions of what would constitute a violation of the sexual 
orientation discr~ination b a nonprofit health care service plan and establiaheG 
penalties for violations. The definitions and penalties are identical to thoae 
established for indemnity pursuant to section two of the bill. 

lRaLYSISa CUrrent law prohibita a life or disability insurer from discr~inating in 
eligibility or rates on the basis "of race, color, religion, ancestry, or national 
origin. 

There is no existing law which prohibits a life or disability insurer from" 
discriminating on the basis of sexual orientation, although the" Department of 
Insuran~e has adopted regulations which subject insurers to prospective cease and 
desist orders or injunction for violation of the Unfair Clatms Practices Act based 
upon numerous grounds, including sex, marital status, or sexual orientation. 

There is no existing law in the Knox-Keene Health Care Service .lan Act of 1975 which 
establishes any prohibitions for health care eerv"ice plans to discriminate on the 
basia of race, color," national origin, .ancestry, religion, sex, marital status, 
sexual orientation or age. 

"Specifics of ~he bi~l: . 

1) Prohibits health care service plans or specialized health care service plans from 
refusing to enter into, canceling, decli"ni~g to renew, reinstating, or modifying 
the terms of contract becau"se of race, color, national origin, ancestry, 
religion, sex, marital stat,u"s, sexual orientatio~, or age. 

Premium, price, or "charge diffe~enti~ls because or sex or age is allowed if it is 
based on sound actuarial data. 

2) Prohibits every life and disability insurer, when considering an "applicant for 
coverage, or issuing, or canceling coverage, from engaging in the use of sexual 
orientation on a discriminatory basis. 

Authorizes civil penalties from $1,000 to $5,000, plus court coats for each 
violation. 

"3) Prohibits health care service plane and life and disabili~y insurers from 
utilizing"marital statuB, living arrangements, occupation, gender, designation of 
beneficiary~ zip code, or other territorial classification to establish sexual 
orientation. However, "existing law allowing life and health insurers to conduct 
.pacific" human immunodeficiency virus and existing law prohibitIng health care 
service plans from conducting testa for the presence or evidaftc~ of· human 
immunodeficiency virus remain unimpaired. 

• 4) Prohibita nonprofit hospital service plans from raf"using to cover, refusing'to 
conti~ue to cov~r, or limit the amount and extent of coverage available to 
individuals, or charging a different rate for the same coverage because of race, 
color, religion, national origin, ancestry, or sexual orientation. Authorizes 
civ!"l penalties for each violation. 

CONTINUED 
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5)- Specifies that adding these prohibitions against discriminatory practices ahall 
not be cODstrued to emit the authority of the Insurance and Corporation. 
Commissioner. to adopt regulations prohibiting discrimination or enforce 
regulations in effect prior to enactment of the bill. 

rISCAl, IP'Dq, Appropriati~n: No Fisca,l Committee: Y,:,s Local: No 

stlPPORTI' (Verified 8/23/90) (Unable to reverify at the time of thi. writing.) 

National, Gay Rights-Advocates (source) 
Cal,ifornia Medical Association 
American Civil LJ.berties Union 
Life AIDS Lobby 
California Nurses Association 
California National Organization for Woman, INC 
Contra Costa County Trauma Relations commission 
National Association of Social Workers 
California Teachers Association 

OPPOSITION: (Verified 8/23/90) (unab'te to reverify at-the time of this writing.) 

Committee on-Moral Concerns 

ARGUMENTS IN SUPPORT: Accord~ng to the S~nate Insurance, Claims and corporations 
Committee analysis, the author, sponsor, ,and proponents contend th~t sexual 
orientation has no basis as a discriminating factor in the issuance of disability 
coverage. 'Further, thE AIDS epidemic has seen a proliferation of'applicant danial 
for life and disability coverage and can~allation of that coverage by i~surars and 
health plans without valid reasons. This bill is intended to enhance consumer 
protections and to permit the regulator and law enforcement to act with 8ufficient 
statutory authority. 

ARGUMENTS IN OPPOSITION: According to the Senate Insurance, Clatms and corporationa 
Committee analysis, the opponent states: 1) WPrivate sex acts should not translate 
into favorable public policy.w; 2) w ••• 'sexual orientation' equal high risk ••• as 
long as insurance companies are allowed to assess risk in any form, they must be 
permitte~ to consider sexual orientation. w• 

CONTINUED 
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THIRD READING 

SENATE RULES COMMITTEE 

Office of 
Senate Floor Analyses 

1100 J Street, Suite 120. 
445-6614 

Committee Votes: 

PLACE!: 
ON FILE 
PURSU~ 

TO SENATE 
RULE 28.8 

Bill No. AB 1121 

Author: Friedman (D), et al 

Amended: 8/15/90 in Senate 

Vote Required: Majority. 

Senate F100r Vote: 

Assembly Floor Vote: 43-32, Pg. 3063, 6/29/89 

SQlJlctl Inaurance discrimina~ion: sexual orientation 

SOUBCEr Natio~al Gay Rights Advocates 
""'- .. 

DIGEST: Thia bill would prohibit health car. service plans, life and disability 
insurers, and nonprofit hospital service plan. from diacriminating in eligibility, 
rates, underwriting, or use of specific factors on the basis of sexual orientation. 
(See analysis below for specifics.) 

ANALYSIS I Current law prohibita a life or di.ability insurer from discriminating in 
eligibility or rates on the basis of race, color, religion, ancestry, or national 
origin. 

There is no existing law which prohibits a lite or disability insurer from 
discriminating on the basis of seXual orientation, although the Department of 

. Insurance has adopted regulations which subject insurer. to prospective cease and 
desist orders or injunction for violation of the Unfair Claims Practices Act based 
upon num~rous grounda, including sex, marital status, or sexual.orientation. 

There i8 no existing law in the Knox-Keene Health Care Service Plan Act of 1975 which 
establishes any prohibitions for health care service plana to discriminate on the 
basia of race, color, national oriqi~, ancestry, religion, sex, marital status, 
sexual orientation or age. 
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Specific~ of ~h. bill: 

AS 1721 
Page 2 

1) Prohibi~s health care service plans or .pacialized health care service plans from 
refusing to enter into, canceling, declining to renew, reinstating, or modifying 
the terms of contract because of race, color, national origin, ancestry, 
religion, sex, marital status, sexual orientation, or age. 

Premium, price, or charge differential. because or .ex or age is allowed ·if it is 
based on sound actuarial data. 

2) Prohibits e~ery life and disability insurer, when considering an applicant for 
coverage, or issuing, or canceling coverage, from engaging in the use of sexual 
orientation on a discriminatory basi •• 

Authorizes civil penalties from $1,000 to $5,000, plus court costs for each 
violation. 

3) Prohibita health care service plans and life and disability insurers from 
utilizing marital status, living arrangements, occupat~on, gender, designation of 
beneficiary, zip code, or other territorial classification to establish aexual 
orientation. However, existing law allowing life and health" insurers to conduct 
specific human immunodeficiency virua and existing law prohibiting health care 
service plans from conducting teats for the presence or evidence of human 
immunodeficiency virus remain unimpaired. 

4) Prohibita nonprofit hospital service plans from refusing to cover, refusing to 
continue to cover, or limit the amount and extent of coverage available to 
individuale, or charging a different rate for the eam8 ~overage because of race, 

. . color," religion, . national origin, 'ancestry, or sexual orientation. 

_. 

5) Specifies that adding these prohibitions against discriminatory practices shall 
not be construed to emit the authority of the Insurance and Corporations 
commissioners to adopt regulations prohibiting discrimin~tion or enforce 
regulations in effect prior to enactment of the bill. 

FISCAL EFFECTI Appropriation: No Fiscal COmmittee: Yes 

SupPORT. (Verified 8/23/90) 

National Gay Rights Advocates (SOUrce) 
California Medical Association 
Ame.rican Civil Liberti.s Union 
Life AIDS Lobby 
California Nursea Association 
California National Organization for Woman, INC 
Contra Coata County Trauma Relation. COmmission 
National Association of Social Worker. 
California Teachers Association 

OPpoSITION. (Verified 8/23/90) 

Committee on Moral Concerns 

'J 

Local: No 

CONTINUED 
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ARQUMlNts J. sgrroR~: According to the Senate Insuranc., Claims and Corporations 
Committe. an41yais, the author, aponsor, and proponent a contend that a.xual 
orientation haa no basia aa a diacriminating factor in the issuance of disability 
coverage. Further, the AIDS epidemic haa aeen a proliferation of applicant denial 
for life and disability coverage and cancellation of that coverage by insurers and 
health plana without valid reasona. Thia bill i8 intended to enhanc. conaumer 
protectiona and to permit the regulator and law enforcement to act with aufficient 
atatutory authority. 

1IOUMIHt' J. OPPQSITION¥ According to t.he Senate Insurance, Clatma and COrporations 
COmmitte. analyai8, the opponent atatea: ·1) ·Privat. aex acta ahould not translate 
into favorable public policy.·; 2) • ••• • •• xual orientation' equal high ri.k ••• as 
long aa insurance companies are allowed to .s •• a. risk in any form, they must be 
permitted to consider sexual orientation.·. 

18SP'l1 rLOOR yoTIz 

ASII9D.t..YBIU. NO. nat ,l'Pit tm1')-.,\A scttD addSeetkm 1365.5l..o the Health 
ancl'Wecy Codil. mel to atDeI'Id ~ lGl40 of t!te IuNnDce Code, relatflls to hMlIh 
CO\'.,....e. . ' 

Bm read third time, 'and passed by t:h~: following vote: ,! 

MaW 
Bane 
Bates ' . 
Bron"· 
Burtoll 
Cald~ -: , 
Campbell',' , 
O\acon 
Cb1te 
Condit 
CormeDy 

Cortese 
Costa 
F..astiD. 
Elder '. 
~;' 
Farr-',,:.: :. 
FUante ' 
Friedman 
HannigaD 
Hanis 
Hauaer ' 

AY~ 
, Ha~ O·Connei 

" ' , Ha&hes PobDco I 
beDbe.ts • ',RooI· : 

. '. lolmstOn ~"', . I:, RoybaJ.~ , .. ~:~:,~:.',~,:..:,.:, \~ .. : ~,:: ,·.t:'er ,: 
" ~e~ Tum« , 

Le~ Vuccmcelloa 
" Margolfn Waters. ~e 

-, , Moore , Mr. Spealter 
",Murray t' 
~ 

Allen . F10Yd ';". . ' . it~Uey , 
Bader Frazee La Pollette 
Baker FnneUe , LaDcuteI' 
Bentley '. [1~~., .p' I.A!aJie , 
~,_'~ c... u..-..;. p -" ~ l~ Hi~~"" .,:~""'.~ ,. 
'etg\IIGft ~,IM""! "; 

BiB ordered transmitted to. the s.n.te. 

DLWlnf 8/23/90 senate Floor Analyaes 
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SENATE INSURANCE, CLAIMS AND CORPORATIONS COMHXTTEE ASSEMBLY BILL NO. 1721 

SENATOR ALAN ROBBINS, CHAXRHAN 

ASSEMBLY BILL NO. 1721 (Friedman, et. al.) As Amended June 25, 1990 
. Health and Safety' Code 

Insurance Code 

Source: National Gay Rights Advocates 
Related Legislation: AB 2711 (Moore) of 1990 
support: California Medical Association 

American civil Liberties Union 
Life AIDS Lobby 
California Nurses Association 
California National Organization for Woman, INC 

opposition: committee on Moral Concerns 
Interest: Department of corporations 

Department of Insurance 

SUBJECT 

Prohibits health care service plans, life and disability insurers, and 
nonprofit hospital service plans from discriminating in eligibility, 
rates, underwriting, or use of specific factors on the basis of sexual 
orientation. 

DIGEST 

1] Description: This bill: 

1) Prohibits health care service plans or specialized health care 
service plans from refusing to enter into, canceling, declining to 
renew, reinstating, or modifying the terms of contract because of race, 
color, national origin, ancestry, religion, sex, marital status, sexual 
orientation, or age. 

Premium, price, or charge differentials because or sex or age is 
allowed if it is based on sound actuarial data. 

2) Prohibits every life and disability insurer, when considering an 
applicant for cover~ge, or issuing, or canceling coverage, from 
engaging in the use of sexual orientation on a discriminatory basis. 

Au~horize~ district attorneys or city attorneys to recover civil 
penalties from $1,000 to $5,000 for each violation. 



senate Insurance, Claims and corporations 
Assembly Bill No.1721 
Page 2 

3) Prohibits health care service plans and life and disability 
insurers from utilizing marital status, living arrangements, 
occupation, gender, designation of beneficiary, zip code, or other 
territorial classification to establish sexual orientation. However, 
existing law allowing life and health insurers to conduct specific 
human immunodeficiency virus and existing law prohibiting health care 
service plans from conducting tests for the presence or evidence of 
human immunodeficiency virus remain unimpaired. 

4) Prohibits nonprofit hospital service plans from refusing to cover, 
refusing to continue to cover, or limit the amount and extent of 
coverage available to individuals, or charging a different rate for the 
same coverage because of race, color, religion, national origin, 
ancestry, or sexual orientation. 

5) Specifies that adding these prohibitions against discriminatory 
practices shall not be construed to emit the authority of the Insurance 
and corporations commissioners to adopt regulations prohibiting 
discrimination or enforce regulations in. effect prior to enactment of 
the bill. 

2] Background:' Current law prohibits a life or disability insurer 
. from discriminating in eligibility or rates on the basis of ~ace, 
color, religion, ancestry; or national origin. 

There is no existing law which prohibits a life or disability insurer 
from discriminating on the basis of sexual orientation, although the 
Department of Insurance has adopted requlations which subject insurers 
to prospective cease and desist orders or injunction for violation of 
the Unfair Claims Practices Act based upon numerous grounds, including 
sex, marital status, or sexual orientation. 

There is no existing law in the Knox-Keene Health Care Service Plan Act 
of 1975 which establishes any prohibitions for health care service 
plans to discriminate on the basis of race, color, national origin, 
ancestry, religion, sex, marital status, sexual orientation or age. 

FISCAL EFFECT Fiscal committee: No 

STAFF COMMENTS 

The author, sponsor, and proponents contend that sexual orientation has 
no basis as a discriminating factor in the issuance of disability 

. coverage. Further, ~he AIDS epidemic has seen a proliferation of 
applicant denial for life and disability coveraqe and cancellation of 
that coveraqe by insurers and health plans without valid reasons. This 
bill is intended to enhance consumer protections and to permit the 
regulator and law enforcement to act with sufficient statutory 
authority. 
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Senate Insurance, Claims and corporations 
Assembly Bill No.1721 
Paqe 3 

The opponent states: 1) "Private sex acts should not translate into 
favorable public policy. IIi 2) 1I ••• ·sexual orientation' equal high 
risk ... as long as insurance companies are allowed to assess risk in 
any form, they must be permitted to consider sexual orientation. I •• 

AB 2711 (Moore) of 1990, sponsored by the California Senior 
Legislature, prohibits health care service plans, life and disability 
insurers, and nonprofit hospital plans from discriminating solely on 
basis of age. . 

SAL BIANCO 
Consultant 

TIP PHABMIXAY 
Senate Fellow 

08/08/90 

ASSEMBLY BILL NO. 1721 
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AMENDED IN SE~ATE AUGUST 15, 1990 

AMENDED IN SENATE JUNE 25,1990 

. .c\MENDED IN SENATE JULY 20,1989 

AMENDED IN ASSEMBLY JUNE 26,1989 

A~IENDED IN ASSEMBLY MAY 11, 1989 

CALIFORNIA LEGISLA TURE-l989-90 REGULAR SESSIO:\ 

ASSEMBLY BILL No. 1721 

Introduced by Assembly Members Friedman, Bates, 
Burton, Murray, Roos, Speier, Tucker, and Vasconcellos 

(Coauthors: Senators Marks, Roberti, and Rosenthal) 

March 9, 1989 

An a~t to add Section 1365.5 to the Health and Safety Code, 
and to amend Section 10140 of, and to add Section 11512.193 
to, the Insurance Code, relating to health coverage. 

LEGISLATIVE COU:\SEL'S DIGEST . 

AB 1721, as amended, Friedn1an. Insurance 
discrimination: sexual orientation. 

(1) Existing la\\t· prohibits health care service plans from 
canceling coverage except for specified reasons. 

This bill would prohibit health care service plans from 
refusing to enter into, canceling, or declining to renew or 
reinstate a contract because of race, color, national origin, 
ancestry, religion, sex, marital status, sexual orientation, or 
age. It would also prohibit modification of the terms of the 
contract, including terms relating to price, for those reasons, 
except that premium, price, or charge differentials based on 
sex or age would be permitted if based upon specified data. 

(2) Existing law prohibits life and disability insurers from 
diSCriminating in eligibility or rates for insurance on the basis 

94 40 

.. 



AB 1721 -2-

of race, color, religion, ancestry, or national origin. 
This bill would prohibit life and disability insurers fror 

discriminating, as to eligibility or rates, on the basis of sexu~ 
orientation. The bill would prohibit these insurers fror 
considering sexual orientation in their underwriting criteri 
or utilizing marital status, living arrangements, occupatior 
gender, beneficiary designation, or zip codes or othe 
territorial classifications to establish sexual orientation or t. 
determine whether to require a test for hurnal 
immunodeficiency virus or antibodies thereto. However, the 
bill would not limit existing authority of insurers to requirt 
these tests or existing authority of the Insuranc( 
Commissioner to adopt and enforce antidiscriminatiol 
regulations. The bill would authorize eHsmet atteffteys 6f ~ 
atteffleys, ft5 speei£iea, te reee'ler civil penalties from Sl,OO( 
to $5,000 for each violation. 

(3) This bill would also prohibit nonprofit hospital service~ 
plans from refusing to cover, or refusing to continue to cover. 
or limiting the amount, extent, or kind of coverage availablE 
to an individual, or charging a different rate for the same 
coverage because of race, color, religion, national origin. 
ancestry, or sexual orientation. 

Vote: majority. Appropriation: no. Fiscal committee: yes. 
State-mandated local program: no. 

The people of the .State of qalifornia do enact as {oIlaws: 

1 SECTION 1. Section 1365.5 is added to the Health 
2 and Safety Code, to read: . 
3 1365.5. (a) No health care service plan or specialized 
4 health care service plan shall refuse to enter in to any 
5 contract or shall cancel or decline to renew or reinstate 
6 any contract because of the race, color, national origin, 
7 ancestry, religion, sex, marital status, sexual orientation, 
8 or age of any contracting party, prospective contracting 
9 party, or person reasonably expected to benefit from that 

10 contract as a subscriber, enrollee, member, or otherwise. 
11 (b) The terms of any contract shall not be modified, 
12 and the benefits or coverage of any contract shall not be 
13 subject to any limitations, exceptions, exclusions, 

94 60 
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1 reductions, copayments, coinsurance, deductibles, 
2 reservations, or premiuIT1, price, or charge differentials, 
3 or other modifications because of the race, color, national 
4 origin, ancestry, religion, sex, marital status, sexual 
5 orientation, or age of any contracting party, potential 
6 contracting party, or person reasonably expected to 
7 benefit from that contract as a subscriber, enrollee, 
8 member, or otherwise; except that premium, price, or 
9 charge differentials because of the sex or age of any 

10 individual when based on objective, valid, and up-to-date 
11 statistical and actuarial data are not prohibited. 
12 (c) It shall be deemed a violation of subdivision (a) for 
13 any health care service plan to utilize marital status, 
14 living arrangements, occupation, gender, beneficiary 
15 deSignation, zip codes or other territorial classification, or 
16 any combination thereof for the purpose of establishing 
17 sexual orientation . Nothing in this section shall be 
18 construed to alter in any manner the existing law 
19 prohibiting health care service plans from conducting 
20 tests for the presence of human irnmunodeficiency virus 
21 or evidence thereof. 
22 (d) This section shall not be construed to limit the 
23 authority of the commissioner to adopt or enforce 
24 regulations prohibiting discrimination because of sex, 
25 marital status, or sexual orientation. 
26· SEC. 2. . Section 10140 of the Insurance Code is 
27 amended to read: 
28 10140. (a) No admitted insurer, licensed to issue life 
29 or disability insurance, shall fail or refuse to accept an 
30 application for that insurance, to issue that insurance to 
31 an applicant therefor, or issue or cancel that insurance, 
32 under conditions less favorable to the insured than in 
33 other comparable cases, except for reasons applicable 
34 alike to persons of every race, color, religion, national 
35 origin, ancestry, or sexual orientation. Race, color, 
36 religion, national origin, ancestry, or sexual orientation 
37 shall not, of itself, constitute a condition or risk for which 
38 a higher rate, premium, or charge may be required of the 
39 insured for that insurance. 
40 (b) It shall be deemed a violation of subdivision (a) for 
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1 any insurer to consider sexual orientation in its 
2 underwriting criteria or to utilize marital status, living 
3 arrangements, occupation, gender, beneficiary 
4 designation, zip. codes or other territorial classification 
5 within this state, or any combination thereof for the 
6 purpose of establishing sexual orientation or determining 
7 whether to require a test for the presence of the human 
8 immunodeficiency virus or antibodies to that virus, 
9 where that testing is otherwise permitted by law. 

10 Nothing in this section shall be construed to alter, expand, 
11 or limit in any manner the existing law respecting the 
12 authority of insurers to conduct tests for the'presence of 
13 human immunodeficiency virus or evidence thereof. 
14 (c) Any insurer that knowingly' violates this section 
15 shall for each violation be assessed a civil penalty in an 
16 amount not less than one thousand dollars ($1,000) and 
17 not more than five thousand dollars ($5,000) plus court 
18 costs, as determined by the court. =Rle ~efteJty fftfty Be 
19 feeeyefeeley; ftftti sfteH Be ~ ftr, ~ cHslfiet atteFftey ef 
20 ~ eetlFltr, eP ~ ~ attefftey ef ~ ~ 1ft ViBicB e 
21 vielesea eeetifS. ~ eliswiet a.tteffte)' &ftEl ~ 8:tterfle~' 
22 sfteH ft&Ye eeaetl:fl'eat jtl:l'iscHeaeft ~ eaffirce t:ftts 
23 ~fevisieft wttft. fes13eet ~ viela:aefts eeetlFftftg v;itfiis 8: 

24 ~ 
25 (d) This section shall not be construed to limit the 
26 authority of the commissioner to adopt regulations 
27 prohibiting discrimination because of sex, marital status, 
28 or sexual orientation or to enforce these regulations, 
29 whether adopted before or on or after January 1, 1991. 
30 SEC. 3. Section 11512.193 is added to the Insurance 
31 Code, to read: 
32 11512.193. (a) No nonprofit hospital service plan 
33 issuing, prOviding, or administering an individual or 
34 group nonprofit hospital service plan contract entered 
35 into, issued, or amended on or after January 1, 1991, shall 
36· refuse to cover, or refuse to continue to cover, or limit the 
37 amount, extent, or kind of coverage available to an 
38 individual, or charge a different rate for the same 
39 coverage because of race, color, religion, national origin, 
40 ancestry, or sexual orientation. 
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1 (b) This section does not limit the authority of the 
2 conumssloner to adopt regulations prohibiting 
3 discrimination because of sex, marital status, or sexual 
4 orientation, or to enforce those regulations, whether 
5 adopted before, on, or after January 1, 1991. 

0 
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AJvfENDED IN SENATE AUGUST 29,1990 

,~ AME~DED IN SENATE AUGUST 15, 1990 

AMENDED IN SENATE JUNE 25,1990 

AMENDED IN SENATE JULY 20,1989 

AMENDED IN ASSEMBLY JUNE 26,1989 

AMENDED 1:\ .-\SSEMBLY MAY 11, 1989 

CALIFORNIA LEGISLAITRE-1989-90 REGULAR SESSIOr-; 

ASSEMBLY BILL No. 1721 

Introduced by Assembly Members Friedman, Bates, 
Burton, Murray, Roos, Speier, Tucker, and Vasconcellos 

(Coauthors: Senators :\'Iarks, Roberti, and Rosenthal) 

~\larch 9, 1989 

An act to add Section 1365.5 to the Health and Safety Code, 
and to amend Section 10140 of, and to add Section 11512.193 
to, the Insurance Code, relating to health coverage. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 1721, as amended, Friedman. Insurance 
discrimination: sexual orientation. 

(1) Existing law prohibits health care service plans from 
canceling coverage except for specified reasons. 

, This bill \vould prohibit health care service plans from 
J refusing to enter into, canceling, or declining to rene\v or 

reinstate a contract because of race, color, national origin, 
ancestry, religion, sex, marital status, sexual orientation, or 
age. It would also prohibit modification of the terms of the 
contract, including terms relating to price, for those reasons, 
except that premium, price, or charge differentials based on 

-/ sex or age would be permitted if based upon specified data. 

93 40 
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The bill would prohibit certain provIsIons froln being 
construed to permit a health care service plan to charge 
different premium rates to individual enrollees within the 
same group solely on the basis of the enrollee s sex. 

(2) Existing law prohibits life and disability insurers from 
discriminating in eligibility or rates for insurance on the basis 
of race, color, religion, ancestry, or national origin. 

This bill would prohibit life and disability insurers from 
discriminating, as to eligibility or rates, on the basis of sexual 
orientation. The bill would prohibit these insurers from 
considering sexual orientation in their underwriting criteria 
or utilizing marital status, living arrangements, occupation, 
gender, beneficiary designation, or zip codes or other 
territorial classifications to establish sexual orientation or to 
determine whether to require a test for human 
immunodeficiency virus or antibodies thereto. However, the 
bill would not limit existing authority of insurers to require 
these tests or existing authority of the Insurance 
Commissioner to adopt and enforce antidiscrimination 
regulations. The bill would authorize civil penalties from 
$1,000 to $5,000 for· each violation. 

(3) This bill would also prohibit nonprofit hospital services 
plans from refusing to cover, or refusing ~o continue to cover, 
or limiting the amount, extent, or kind of coverage available 
to an individual, or charging a different rate for the same 
coverage because of race, color, religion, national origin, 
ancestry, or sexual orientation. The bill would prohibit these 
plans froln considering sex lUll orientatioll in their 
underwriting criteria or utilizillg marital status, living 
an'angernents, occupation, gender, beneficiary designation, 
or zip codes or other territorial classifications to establish 
sexual orientation or to determine whether to require a test 
for human immunodeficiency virus or antibodies thereto. 
flowever, the bill would not limit the existing authority of the 
plans to require these tests or the existing authority of the 
Insurance Commissioner to adopt and enforce 
antidiscritnination regulations. The bill would authorize civil 
penalties from $1,000 to $5,(){)() for each violation. 

Vote: majority. Appropriation: no. Fiscal committee: yes. 
State-mandated local program: no. 
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The people of the State of California do enact as follows: 

SECTION 1. Section 1365.5 is added to the Health 
and Safety Code, to read: 

1365.5. (a) No health care service plan or specialized 
health care service plan shall refuse to enter into any 
contract or shall cancel or decline to renew or reinstate 
any contract because of the race, color, national origin, 
ancestry, religion, sex, marital status, sexual orientation, 
or age of any contracting party, prospective contracting 
party, or person reasonably expected to benefit from that 
contract as a subscriber, enrollee, member, or otherwise. 

(b) The terms of any contract shall not be modified, 
and the benefits or coverage of any contract shall not be 
subject to any limitations, exceptions, exclusions, 
reductions, copayments, coinsurance, deductibles. 
reservations, or premium, price, or charge differentials, 
or other modifications because of the race, color, national 
origin, ancestry, religion, sex, marital status, sexual 
orientation, or age of any contracting party, potential 
contracting party. or person reasonably expected to 
benefit from that contract as a subscriber, enrollee, 
Inember, or otherwise; except that prelniulll, price, or 
charge differentials because of the sex or age of any 
individual when based on objective, valid, and up-to-date 
statistical and actuarial data are not prohibited. Nothing 
in this section shall be construed to pennit a IJealtlJ ('are 
service plan to charge different premiunl rates to 
individual enrollees within the same group solely on the 
basis of the enrollee s sex. 

(c) It shall be deemed a violation of subdivision (a) for 
any health care service plan to utilize marital status 
living arrangements, occupation, gender, beneficiar; 
designation, zip codes or other territori'al classification, or 
·any combination thereof for the purpose of establishing 
sexual orientation . Nothing in this section shall be 
cons~n~~d to, alter in any manner the existing law 
prohibiting health care service plans from conducting 
tests for the presence of human immunodeficiency virus 
or evidence thereof. 

93 110 
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1 (d) This section shall not be construed to lilnit the 
2 authority of the comlnissioner to adopt or enforce 
3 regulations prohibiting discrimination because of sex, 
4 marital status, or sexual orientation. 
5 SEC. 2. Section 10140 of the Insurance Code is 
6 amended to read: 
1 10140. (a) No admitted insurer, licensed to issue life 
8 or disability insurance, shall fail or refuse to accept an 
9 application for that insurance, to issue that insurance to 

10 an applicant therefor, or issue or cancel that insurance, 
11 under conditions less favorable to the insured than in 
12 other comparable cases, except for reasons applicable 
13 alike to persons of every race, color, religion, national 
14 origin, ancestry, or sexual orientation. Race, color, 
15 religion, national origin, ancestry, or sexual orientation 
16 shan not, of itself, constitute a condition or risk for which 
17 a higher rate, premium, or charge may be required of the 
18 insured for that insurance. 
19 (b) It shall be deemed a violation of subdivision (a) for 
20 any insurer· to consider sexual orientation in its 
21 underwriting criteria or to utilize marital status, living· 
22 arrangements, occupation, gender, beneficiary 
23 designation, zip codes or other territorial classification 
24 within this state, or any combination thereof for the 
25 purpose of establishing sexual orientation or determining 
26 whether to require a test for the presence of the hUlnan 
27 imnlunodeficiency virus or antibodies to that virus, 
28 where that testing is otherwise permitted by law. 
29 Nothing in this section shall be construed to alter, expand, 
30 or limit in any Inanner the existing law respecting the 
31 nuthorit), of insurers to conduct tests for the presence of 
32 hunlan hnmunodeficiency virus or evidence thereof. 
33 (c) Any insurer that knowingly violates this section 
34 shall for each violation he assessed a civil penalty in an 
35 anlouut not less than one thousand dollars ($I,(X)() and 
36 not more than five thousand dollars ($5,000) plus court 
37 costs, as detenuined by the court. 
38 (el) This section shall not be construed to lirnit the 
39 authority of the cOllunissioner to adopt regulations 
40 prohibiting discrimination hecause of sex, rna.-ital status, 
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or sexual orientation or to enforce these regulations, 
whether adopted before or on or after January 1, 1991. 

SEC. 3. Section 11512.193 is added to the Insurance 
Code, to read: . 

11512.193. (a) No nonprofit hospital service plan 
issuing, providing, or administering an individual or 
group nonprofit hospital service plan contract eftlefeEl 
iMe; isstleEl, eP ftlfteftEleEl eft M aftep Jftftltftf)' !; .w9I; shttIl 
shall refuse to cover, or refuse to continue to cover, or 
limit the amount, extent, or kind of coverage available to 
an individual, or charge a different rate for the same 
coverage because of race, color, religion, nationul origin, 
ancestry, or sexual orientation. 

(b) It shall be deemed II violation o( subdivision (a) 
for any plan to consider sexual orienb!tion in its 
underwriting criteria or to utilize marital status, living 
arrangements, occupation, gender, beneficiar}' 
designation, zip codes or other territorial classificl.tion 
within this state, or any cornbinstion thereoF, (or the 
purpose o( establishing sexual orientation or determining 
whether or not to require a test (or the presence of the 
human immunodeficiency virus or antibodies to that 
virus, where that testing is otherwise perrnitted by law. 
Nothing in this section shall be construed to alter, expand, 
or limit in any manner the existing l,uv respecting the 
authority o( insurers to conduct tests for the presence of 
hllIllan immunodeficiency virus or e\,idence thereof. 

(c) Any plan that knowingl)' l'io/i.tes this section shall, 
for each violatioll, be I!ssessecl a civil peIJl,lty iIJ an UllU'UIJt 
not less than one thousand dollars ($1,000) and not more 
than five thousand dollars ($5,(HJO) pillS court costs, as 
deterrnined by tlle court. 

(d) This section does not lhnit the authority of the 
COlnmlSSloner to adopt regulations prohibiting 
discrimination because of sex, nlarital status, or sexual 
orientation, or to enforce those regulations, whether 
adopted before, on, or after January 1, 1991. 

o 
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AB 1721 (Friedman) 
Senate Third Reading 

STATEl!ENT 

* Because gay men have been the hardest hit by the AIDS 
epidemic, some health insurers have endeavored to cut their 
losses by categorically denying health coverage on the basis of 
sexual orientation. 

* One example was a company that refused to write health 
policies for single men residing in San Francisco. 

* Another longstanding case was the recently settled case 
against Great Republic Insurance Co. Great Republic required i~s 
agents to submit a supplemental questionnaire to single men with 
no dependents working in jobs that require little physical 
exertion, such as floral design or interior decorating. 

* The settlement in Great Republ~c, which only applies to 
Great Republic, prohibits discrimination on the basis ~f sexual 
orientation and further precludes the use of factors such as 
living arrangements, beneficiary and ZIP code to establish sexual 
orientation. . 

* The settlement is consistent with the prov1s10ns of AB 
1721 .. My bill prohibits discrimination on the basis of sexual 
orientation in the provision of health coverage by health care 
service plans, life and disability insurers and non-profit 
hospital service plans. 

* The bill is supported by California Medical Assn., 
California Nurses Assn., LIFE AIDS Lobby, California Teachers 
Assn., and California NOW. 

* The current version of the bill has removed all 
opposition from the administration and the insurance industry. 
(SENATOR ROBBINS - ONLY KNOWN OPPOSITION IS FROM TRADITIONAL 
VALUES COALITION AND COHHITTEE ON KORAL CONCERNS, BASED ON THEIR 
DISTASTE FOR GAY HEN AND LESBIANS) • 
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TERRY B. FRIEDrdAN 

September 7, 1990 

The Honorable George Deukmejian 
Governor, State of California 
State Capitol 
Sacramento, CA 95814 

Dear Governor Deukmejian: 

NaMal Resources 
PuDhc Salery 
Ways and Means 

I respectfully request your signature on AB 1721 which would 
prohibit life and disability insurers, health care· s.ervice plans 
and nonprofit hospital service plans from discriminating on the 
basis of sexual orientation. 

Because gay men have been· the hardest hit by the AIDS ~pidemic, 
some· providers of health care coverage have attempted to cut their 
losses by categorically denying health coverage on the basis of 
sexual orientation. 

The most prominent case of such discrimination involved Gr~at 
Republic Insurance Company which required its agents to submit a 
supplemental questionnaire to single men with no dependents 
working in jobs that require little physical exertion. In a 
recent non-precedential settlement of that case, Great Republic 
agreed not to base its decisions on sexual orientation or factors 
that might be used to establish sexual orientation. 

AB 1721 reflects that settlement by prohibiting the ~se of sexual 
orientation or factors to establish sexual orientation in 
decisions regarding health care coverage. The provisions relative 
to health care service plans replicate regulations executed by the 
Department of Corporations. The Department of Insurance ~nd the 
insurance industry guided the development of language covering 
life and disability insurers and nonprofit hospital service plans. 
As a result, all known opposition has been removed from the bill. 

This measure does not alter existing law which permits a person's 
medical condition (e.g. AIDS, cancer) to be used for underwriting 
purposes or for denial of an application. 

" __ ._~ __ flit ••• • ' .. J ,.. __ ... 
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AB 1721 is simply a matter of fairness. Sexual orientation is not 
a medical condition, and it is not a lifestyle. Despite the 
rationaliza~ions of some insurers, sexual orientation is not a 
predictor of life style or 'future medical conditions. Thus, 
sexual orientation is not an appropriate underwriting tool. 

prohibiting insurance discriminatio:l on the basis of 'sexual 
orientation also is not an issue of condoning or rebuking 
homosexuality. Gay men ha~e as much right to health care coverage 
as other Californians. 

I urge your favora,hle consideration. Thank you. 
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6 Cal.App.4th 1455; 8 Cal.Rptr.2d 593 

Larry BEATY, et aI., Plaintiffs 
and Appellants, 

v. 

TRUCK INSURANCE EXCHANGE, 
Defendant· and Respondent. 

No. COI0475. 

Court of Appeal, Third District. 

May 29, 1992. 

Rejected applicants for umbrella liabili­
ty policy brought action against insurer 
alleging violation of civil rights. The Supe­
rior Court, Sacramento'County, No. 509180, 
Joe S. Gray, J., sustained insurer's demur­
rer', and appeal was taken. The Court of 
Appeal, Puglia, P .J., held that insurer's re­
fusal to issue unmarried homosexual cou­
ple joint umbrella policy under same terms 
and conditions as offered to· mamed cou-
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pIes did not constitute unlawful discrimina­
tion in violation of Unruh Act. 

A,ffirmed. 

1. Civil Rights $=J118 

Insurer's refusal to issue unmarried 
homosexual couple joint umbrella policy un­
der same ternls and conditions as offered 
to married couples did not constitute un­
lawful discrimination in violation of Unruh 
Act, which forbids discrimination against 
individuals on basis of sexual orientation; 
insurer's policy legitimately distinguished 
between married and unmarried couples, 
and net on basis of sexual orientation. 
West's Ann.Ca1.Civ.Code § 51 et seq. 

2. Civil Rights $=J119, 123 

Unruh Act, which secures equal access 
to public accommodations and prohibits dis­
crimination by business establishments, 
does not prohibit discrimination on basis of 
marital status. West's Ann.Cal.Civ.Code 
§ 51 et seq. 

3. Civil Rights $=J118 

Insurer's policy of issuing joint um­
brella policy only to married persons did 
not constitute "arbitrary" discrimination, in 
violation of Unruh Act; insurer could rea­
sonably conclude that. given legal unity of 
interest between husband and wife, there 
was no significant risk in covering both 
insured and his or her spouse with joint 
policy for single premium, and that rela­
tionship of unmarried couple lacked assur­
ance of permanence necessary to assess 
with confidence risk insured against in 
joint policy. West's Ann.Ca1.Civ.Code § 51 
et seq. 

Paul J. Dion, San Francisco, Maureen A. 
Sheehy, Los Angeles, Feldman, Waldman 
& Kline, Steven D. Rathfon, and Joyce M. 
Norcini, San Francisco, for plaintiffs and 
appellants. 

Craig H. Bell, Waldman, Graham & 
Chuang, Los Angeles, for defendant and 
respondent. 

PUGLIA, Presiding .Justice. 
The issue presented ;5 whether an insur· 

er 'nolates the Unruh Civil Rights Act (Civ. 
Code, § 51 et seq.; herP.after referred to as 
the Unruh Act) when it refuses to offer a 
couple cohabitating in a homusexual rela­
tionship the same insurance policy and at 
the same premium it regularly offers to 
married couples. Plaintiffs Larry Beaty 
and Boyce Hinman applied to defendant 
Truck Insurance Exchange for a joint um­
brella liability insurance policy. Defendant 
denied the application because joint umbrel­
la policies are issued only to married cou­
ples. Defendant offered instead to issue 
each plaintiff individual umbrella coverage. 
Plaintiffs refused because they wanted a 
joint policy at the same premium as would 
be charged a married couple. 

Plaintiffs brought suit claiming, inter 
alia, defendant's refusal to issue them a 
joint umbrella policy under the same terms 
and conditions as defendant offers to mar­
ried couples constitutes unlawful discrimi­
nation in violation of the Unruh Act. The 
trial court sustained defendant's demurrer 
without leave to amend and entered judg­
ment of dismissal. 

On appeal, plaintiffs reiterate their claim 
defendant violated the Unruh Act by un­
lawfully discriminating against them on the 
basis of (1) sexual orientation and (2) mari­
tal status. We shall reject plaintiffs' con­
tentions and affirm the judgment. 

For purposes of this appeal, we accept as 
true all facts properly alleged in the com­
plaint. (Committee on Children ~ Tele­
vision, Inc. v. General Foods Corp. (1983) 
35 Cal.8d 197, 213-214, 197 Ca1.Rptr. 783, 
673 P.2d 660.) Plaintiffs are a homosexual 
couple who have lived together and shared 
the common necessities of life for approxi­
mately 18 years. For the past eight years 
plaintiffs have owned a home as joint ten­
ants. They maintain a joint credit card 
account and a joint bank account, and joint­
ly own two cars and the furnishings in 
their home. Plaintiffs each have wills and 
life insurance policies naming the other as 
primary beneficiary. They have also been 
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issued joint homeowners and automobile sis of marital status is not barred by the 
insurance poUcies by defendant. Unruh Act. The trial court sustained the 

In February 1986, plaintiffs applied to demurrer without leave to amend "on 
defendant for a joint umbrella liability 'in- whatever grounds are available to uphold 
surance policy in the amount of one million [the court's ruling] .... " A judgment was 
dollars. 1 This policy was sought to provide entered dismissing the action in its entire­
plaintiffs with additional liability coverage ty. 
over and above that provided by their exist­
ing homeowners and automobile policies. 
Defendant refused to issue plaintiffs a 
joint umbrella policy for a single premium 
because such policies are issued only to 
married couples. Instead, defendant of­
fered plaintiffs separate umbrella policies, 
each with its own premium. Plaintiffs re­
fused the offer. 

In July 1988, plaintiffs requested a rul· 
ing from the California Deparbnent of In-
surance (Deparbnent) whether defendant's 
refusal to issue them a joint umbrella poli­
cy violated sections 679.71 and 1852 of the 
Insurance Code. In March 1989, the De­
partment informed plaintiffs no action 
would be taken on their request and plain­
tiffs were free to "to pursue any legal 
remedies available" to them. 

In September 1989, plaintiffs fIled their 
ftrst amended complaint (complaint) in su­
perior court seeking damages and injunc­
tive and declaratory relief. Plaintiffs as­
serted the refusal to issue them a joint 
umbrella policy violated (1) section 51 et 
seq. of the Civil Code (the Unruh Act); (2) 
section 679.71 of the Insurance Code, which 
bars an insurer from discrimination in the 
issuance of policies; and (3) section 1861.05 
of the Insurance Code, which bars discrimi­
nation in the setting of rates fo.r insurance 
policies. 

Defendant demurred to plaintiffs com­
plaint OD various grounds, including failure 
to exhaust administrative remedies, the In­
surance Code offered plaintiffs their exclu­
sive remedy, and discrimination on the ba-

I. -[Umbrella liability policies) are policies of 
insurance sold at comparatively modest cost to 
pick up where primary coverages end, in order 
to provide an extended protection up to one 
million. five million. ten million. or more. It 
gives a financial security. as well as peace of 
mind. to the individual purchasing such cover· 
age who is hopeful that he will never be in· 
volved in any substantial claim or lawsuit. but. 
if he is, is desirous of not losing the security it 

On appeal plaintiffs argue only that de­
fendant's tefusal to issue them a joint um­
~rella policy constitutes arbitrary and un­
lawful discrimination within the meaning of 
the Unruh Act. For the reasons which 
follow, we shall hold plaintiffs have Dot 
stated and cannot state a cause of action as 
a matter of law.! 

II 

At the outset, we note this ease bears a 
remarkable similarity to Hinman v. De­
partment 0/ Personnel Admin. (1985) 167 
CaJ.App.8d 516, 213 Ca1.Rptr. 410 (hereaf­
ter cited as Hinman). This similarity is 
hardly coincidental, as the plaintiffs in Hin· 
man-Boyce Hinman and Larry Beaty­
are the plaintiffs in the instant action. 

At issue in Hinman was whether the 
denial to a cohabitant in a homosexual rela­
tionship with a state employee of dental 
insurance coverage under that employee's 
group policy unlawfully discriminated 
against such employee in violation of the 
equal protection clause of the state Consti­
tution. Hinman, a state employee, applied 
for dental coverage for himself and for 
Beaty under the prepaid group plan' offered 
through Hinman's employment. When 
coverage for Beaty was denied, Hinman 
and Beaty brought suit against the Depart­
ment of Personnel Administration. They 
charged the refusal to provide coverage to 
Beaty constituted discrimination on the ba­
sis of sexual orientation and marital status. 

may have taken a lifetime to acquire." (Apple· 
man, Insurance Law and Practice (Rev.1981) 
Vol. 8A. § 4909.85.) 

2. Defendant requests we take judicial notice of 
various items. We deem it unnecessary to take 
judicial notice of the items specified and the 
requests are therefore denied. 
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We rejected these claims. (Hinman, su· 
pra, 167 CaLApp.8d at pp. 523-531, 213 
CaI.Rptr. 410.) No evidence was presented 
showing the denial of coverage to Beaty 
was on the basis of his or Hinman's sexual 
orientation. Indeed, the record in that case 
revealed aD unmarried employees received 
identical treatment. ,The distinction was 
simply "on the basis of married and unmar­
ried employees ... not between heterosex­
ual or homosexual ones." (/d. at pp. 525-
526, 213 Cal.Rptr. 410.) 

With regard to the claim the denial of 
coverage was based on marital status in 
violation of the equal protection clause, we 
noted statutory distinctions based' upon 
marital status need only be rationally relat­
ed to a legitimate state purpose. (Id. at p. 
526, 213 Cal.Rptr. 410.) Given the state's 
legitimate interest in promoting marriage, 
and noting that interest is furthered by 
conferring statutory rights upon married 
persons which are not afforded unmarried 
partners, we had no difficulty in upholding 
the decision of the Department of Person­
nel Administration denying benefits to Bea­
ty. (It! at pp. 526-529, 213 Ca1.Rptr. 410.) 

Plaintiffs assert that because Hinman 
turned upon the interpretation of constitu­
tional law, i.e., the equal protection clause 
of the state Constitution, while the instant 
ease involves interpretation of the Unruh 
Act, Hinman is "entirely irrelevant to the 
legal issues raised here." Plaintiffs are 
entirely free to change legal theories. As 
we explain, however, plaintiffs change of 
legal theory does not effect a different 
result. 

fit 
[I] The decisions hold the Unruh Act 

forbids discrimination against individuals 
on the basis of sexual orientation. J (E.g., 
Rolon 11. Kulwitz!qj (1984) 153 Ca1.App.3d' 
289, 292, 200 Cal.Rptr. 217; Curmn v. 
Mount Diablo Council of the Boy Scouts 
(1983) 147 CaI.App.3d 712, 195 Ca1.Rptr. 

3. We use the term -sexual orientation" to refer 
generally to a person's sexual habits, practices, 
predilections. or compulsions with respect to 
heterosexuality, homosCxuaIity, etc. 

325;' Hubert v. Willia1TUl (1982) 133 Cal. 
App.3d Supp. 1, 5, 184 Cal.Rptr. 161; see 
also Stoumen v. Reilly (1951) 37 Ca1.2d 
'TI3, 716-717, 234 P.2d 969.) In their com­
plaint plaintiffs charged "[defendant's] de­
nial of joint coverage to [plaintiffs] is '" 
based upon the fact that they are a gay 
couple and, as such, is a denial of the equal 
service guaranteed by the Unruh Act.;'· 
We disagree. 

Whatever this case is about, it is not one 
involving discrimination on the basis of sex­
ual orientation. Plaintiffs' complaint alleg­
es: "Defendants have refused and continue 
to refuse to issue a joint 'umbrella' liability 
insurance policy to plaintiffs on the alleged 
grounds that plaintiffs are not married and 
that, pursuant to certain underwriting cri­
teria adopted by defendants, such joint 
'umbreUa' liability insurance policies are 
issued solely to heterosexual married cou­
ples." Thus, plaintiffs' complaint alleges 
that all unmarried individuals are treated 
the same with reg8rd to the issuance of 
umbrella policies since plaintiffs are not 
and cannot be married. To the extent 
plaintiffs were treated differently than a 
"married coupJe," it is because they are not 
married and not because they are homosex­
uals. No facts are alleged to suggest un­
married heterosexual couples, or any other 
unmarried persons who live together and 
jointly own property, are treated any dif­
ferently by defendant than were plaintiffs. 
We presume such facts do not e~ist. 

Accordingly, plaintiffs' attempt to hinge 
the instant action on what they perceive as 
discrimination on the basis of their sexual 
orientation must fail. "Homosexuals are 
simply a part of the larger class of unmar­
ried persons.... [Defendant's policies] 
have the same effect on the entire class of 
unmarried persons. Rather than discrimi· 
nating on the basis of sexual orientation, 
[defendant's policies] distinguish eligibility 
on the basis of marriage. There is no 
difference in the effect of the eligibility 
requirement on unmarried homosexual and 
unmarried heterosexual employees." (Hin-

4. Insurance Code section 1861.03, subdivision 
(a), provides in part H[t)he business of insurance 
shall be subject to the laws of California applica· 
ble to ~y other business," including the Unruh 
Act. 
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man, supra, 167 Ca1.App.3d at p. 526, 213 
Ca1.Rptr. 410.) 

We hold as a matter of law plaintiffs 
have not stated and can not state a viable 
claim for discrimination in violation of the 
Unruh Act on the basis of sexual orienta­
tion. 

IV 
Plaintiffs assert defendant's refusal to 

issue them a joint umbrella policy consti-
, tutes arbitrary discrimination on the basis 

of marital status in violation of the Unruh 
Act. In their brief plaintiffs argue: 
"There are only two possible interpreta­
tions of [defendant's] refusal to offer 
[plaintiffs] the same policy offered to het­
erosexual married couples: either [defen­
dant] discriminates against all unmarried 
couples or it discriminates only agains~ gay 
men and lesbians. Since neither type of 
discrimination is permitted under the Un­
ruh Act, the trial court's decision to grant 
[sic] the demurrer and enter judgment 
against [plaintiffs] is incorrect and should 
be reversed." For several reasons, plain­
tiffs" arguments are unavailing. 

"Enacted in 1959, the Unruh Act [Civ. 
Code, § 51 et seq.] secures equal access to 
public accommodations and prohibits dis­
crimination by business establishments." 

. (Harris v. Capital Growth Inveators XIV 
(1991) 52 Cal.3d 1142, 1150, 278 Cal.Rptr. 
614, 805 P.2d 873; hereafter cited as Har­
ris.) Amended at various times since 1959, 
Civil Code section 51 now provides in perti­
nent part: ,. All persons within the jurisdic­
tion of this state are free and equal, and no 
matter what their sex, race, color, religion, 
ancestry, national origin, or blindness or 
other physical disability are entitled to the 
full and equal accommodations, advan­
tages, facilities, privileges, or services in all 
business establishments of every kind 
whatsoever." 

Civil Code section 52 is designed to pro­
'vide an enforcement mechanism for section 
51 and other provisions of law. This sec:­
tion states in relevant part: "Whoever de-

. nies ... or makes any discrimination, dis­
tinction or restriction on account of sex, 

5. The Harris court concluded the repeated enu· 
meration of specific classes contained in Civil 
Code sections 51 and 52, when viewed in light 

color, race, religion, ancestry, national ori­
gin, or blindness or other physical disability 
contrary to Section 51 ... is liable for each 
and every offense .... " 

At the outset, plaintiffs are faced with a 
difficult hurdle: the Unruh Act makes no 
mention of discrimination on the basis of 
"marital status." Plaintiffs concede as 
much. While the Unruh Act has been ex­
tended to include categories not expressly 
enUmerated in Civil Code sections 51 and 
52 (e.g., ManfUl. Point, Ltd. v. Wo(f8on 
(1982) 30 Cal.3d 721,736-741, 180 CaI.Rptr. 
496, 640 P.2d 115.£families with clu1dren]; 
In 1'8 Cox (1970) 3 CaJ.3d 205,212, 216-218, 
90 Cal.Rptr. 24, 474 P.2d 992 [unconven­
tional dress or physic:a1 appearance]; Ro­
lon v. Kulwitzky, supra, 153 Cal.App.3d at 
p. 292, 200 Cal.Rptr. 217 [sexual orienta­
tion]), no court has extended the Unruh 
Act to claimed discrimination on the basis 
of marital status and we shall not be the 
first to do so. 

Recently in Harris, supra, the court con­
sidered whether the Unruh Act should be 
extended to include "economic status" as a 
prohibited category of discrimination. 
Upon examining the history of the Unruh 
Act, the court came to the unremarkable 
conclusion the Legislature intended the 
scope of the Unruh Act be confined to the 
types of discrimination specificallY enumer­
ated therein. (52 CaJ.3d at pp. 1154-1155, 
278 'Cal.Rptr. 614, 805 P.2d 873.) While the 
Harris court refused to overrule prior case 
law which extended the Unruh Act to clas­
sifications not expressed in the statute (id. 
at p. 1155,278 Cal.Rptr. 614, 805 P.2d 873), 
the court made it clear future expansion of 
prohibited categories should be carefully 
weighed to insure a result consistent with 
legislative intent. (/d. at pp. 1156-1162, 
278 Ca1.Rptr. 614, 805 P.2d 873; see Gayer 
v. Polk Gulch, Inc. (1991) 231 CaLApp.3d 
515, 522-523, 282 Cal.Rptr. 556.) 5 

[2] In light of Harris, we decuDe plain­
tiffs' invitation to expand the Unruh Act to 
include "marital status" as an additional 
category of prohibited discrimination. 

of general principles of statutory construction, 
"strongly suggests" a legislative intent the pro­
tection of the Unruh Act is limited. (52 Cal.3d 



598 8 CALIFORNIA REPORTER, 2d SERIES 

There is a strong policy in this state in 
favor of marriage (Elden tI. Sheldon (1988) 
46 Cal.3d 261, 274-275, 250 Cal.Rptr. 254, 
758 P.2d 582; NormtJn tI. Unemployment 
I'M. Appeob Bd. (1983) 34 Ca1.3d 1, 9, 192 
CaLRptr. 134, 663 P.2d 904; Hinman, su­
pra, 167 CalApp.3d at p. 527,213 CaI.Rptr. 
410), and ~ thf(! context here presented that 
policy would not be 0 furthered (and in the 
case of an unmarried heterosexual couple, 
would actually be thwarted) by incluaing 
marital status among the prohibited cate­
gories. It is for the Legislature, not the 
courts, to determine whether nonmarital 
relationships such 0 as that involved in this 
case "deserve the statutory protection af­
forded the sanctity of the marriage union!' 
(Fn. omitted; People tI. Delph (1979) 94 
CaLApp.3d 411, 416, 156 Cal.Rptr. 422.) 

Moreover, the term "marital status" is 
hardly foreign to the Legislature. There 
are scores of statutes in which the Legisla­
ture has included "marital status" in anti­
discrimination legislation. (E.g., Bus. & 
Prof.Code, I 125.6; Civ.Code, I§ 798.20, 
800.25, 1812.30; Corp.Code, §§ 5047.5, 
24001.5; Ed.Code, §§ 230, 45293, 88112; 
Elee.Code, § 308; Fin.Code, § 40101; Gov. 
Code, §t 8310, 12920, 12921, 12926, 12927, 
12930, 12931, 12935, 12940, 12955, 12993, 
12995, l85OO, 19572, 19702, 19704, 19793, 
54701.12, 65583; Heaith & Saf.Code, 
I§ 1365.5, 33050, 33435, ",33436, 33724, 
38769, 85811, 37630, 37923," 50955, 51602; 
Ins.Code. § 679.71; .' Lab. Code, § 1735; 
Prob.Code, § 401; Pub. Resources Code, 
§to 5080.18,5080.34; ·Pub.Uti1.Code, §§ 453, 
3542; Welf. & InslCode, §§ 10000, 18907.) 
Clearly the Legislature knows how to des­
ignate marital status as a prohibited cate­
gory of discrimination when inclined to do 
so.' Because it bas not done so in the 
Unruh Act, we refuse to do so on our own 
accord. 

Civil Code section 51 does not apply for a 
second reason, made evident by its terms: 
"This SeetiOIi shan not be construed to con­
fer any right or privIlege on a person which 
is conditioned or limited by law or which is 

at p. 1161. 278 Cal.Rptr. 614. 805 P.2d 873.) 
HturU cautioned against further expansion of " 
coverage under the Unnm Act: "[W1ere we writ­
ing on a clean Slate. the repeated emphasis in 
the Jauguage of [Civil Code] sections 51 and 52 

applicable alike to persons of every sex, 
color, Mce, religion, ancestry, national ori­
gin, or blindness or other physical disabili­
ty." Applied to the instant facts, this part 
of CivU Code section 51 indicates the Unruh 
Act was not intended to create a right of 
insurance access so long as the insurer's 
policy is applicable alike to all persons re­
gardless of race, color, sex, religion, etc. 
(Cf. Harris, supra, 52 Cal.3d at p. 1155, 278 
Cal.Rptr. 614, 805 P.2d 873; Gayer v. Polk 
Gulch, Inc., supra, 231 Ca1.App.3d at p. 
522, 282 Ca1.Rptr. 556.) 

Here, there is no question defendant's 
issuance of umbrella policies is uniform 
and without regard to any of the categories 
set forth in Civil Code section 51. Plain­
tiffs are simply in no position to claim they 
have been singled out for arbitrary treat­
ment with regard to their application for a 
joint umbrella policy. 

[3] Moreover, the Unruh Act prohibits 
"arbitrary" discrimination. (See Harris, 
supra, 52 Ca1.3d at p. 1154, 278 Ca1.Rptr. 
614, 805 P.2d 873; In re CO%, supra, 3 
Cal.3d at pp. 212, 216-217, 90 CaI.Rptr.24, 
474 P.2d 992.) Thus, a court must consider 
whether the defendant possesses a legit­
imate business interest which justifies dif­
ferent treatment: "'A business establiSh­
ment may, of course, promulgate reason­
able deportment regulations that are ra­
tionally related to the services performed 
and the facilities provided.'" (Harris, su­
pra, 52 Cal.3d at p. 1162, 278 CaI.Rptr. 614, 
805 P.2d 873, quoting In Te Cox, supra, 3 
Ca1.3d at p. 217, 90 Cal.Rptr. 24, 474 P.2d 
992.) 

On its face th9re is nothing arbitrary 
about defendant's issuance of joint umbrel­
la I'Olicies only to married persons. Given 
the legal unity of interest and the shared 
responsibilities attendant upon a marriage, 
an insurer could reasonably conclude there 
is DO significant risk in covering both an 
insured and his or her spouse with a joint 
policy for a single premium. With regard 
to unmarried couples of whatever sexual 

on the specified classifications of race, sex. reli­
gion. etc., would represent a highly persuasive, 
if not dispositive. factor in our construction of 
the [Unruh] AcL" (/d. at p. 1159,278 CaJ.Rptr. 
614. 805 P.2d 873.) 
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orientation, an insurer could conclude the which would reach the very foundations of 
relationship lacks the assurance of penna- the privacy rights of both homosexual part­
nence necessary to assess with confidence ners in order to properly determine wheth­
the risks insured against in a joint umbrella er the relationship meets some arbitrary 
policy. standard equating with marriage, and still 

Equally important, the shared responsi- exclude other unmarried nonapouses, such 
bilities and the legal unity of interest in a as roommates, acquaintances or compan­
marital relationship-a status not con- io~: . .• The great poten~al for different 
ferred on unmarried couples whatever their opmlons by the employer, msurers and un­
sexual orientation-provide a fair and rea- ions as to who is an eligible homosexual 
sonable means of determining eligibility for ~artner co~ld. e~se all parties to a1lega­
services or benefits. (See Norman v. Un- tiona of discnmmatory treatment and the 
employment Ins. Appeals Bd. supra, 34 making public of any administrative exam~ 
Ca1.3d at pp. 8, 10, 192 CaI.Rptr. 134, 663 nation" of the s~xual re~ationships in­
P.2d 904; In re Cummings (1982) 30 volved. (Fn. omitted; H'&nman, supra, 
Cal.3d 870, 873-874, 180 Cal.Rptr. 826, 640 167 CaI.App.3d at p. 528, 213 Cal.Rptr. 
P.2d 1101.) 410.) 

In Hinman, the state employer extended 
dental insurance benefits to the employee's 
UfamUy members," which included only the 
employee's spouse and, in some instances, 
unmarried children up to age 23." In up­
holding this scheme against an equal pro­
tection attack, we held "the use of the 
defmition of 'family member' ... is a rea­
sonable means of administering the dental 
benefit program .. _ . '[R]ecognizing and 
favoring those with established marital and 
familial ties not only furthers the state's 
interest in promoting such relationships 
but assures a more reatbly verifiable meth­
od of proof. . . . [N]umerous problems of 
standards and difficulties of proof would 
arise if we imposed upon an administrative 
agency the function of deciding which rela­
tionships merited treatment equivalent to 
the treatment afforded those with formal 
marriages. The inevitable questions would 
include issues such as the factors deemed 
relevant, [i.e.] the length of the relation­
ship. . . . The potential for administrative 
intrusions into rights of privacy and associ­
ation would be severe if agencies bore the 
burden of ferreting out the "true depth" 
and intimacy of a relationship in order to 
determine whether the existence and na­
ture of the relationship was the equivalent 
of marriage. [Citation.]' 

''The same difficulties would attend a 
dental benefits scheme allowing enrollment 
of homosexual parblers. The responsible 
agencies would have to establish standards 

As in Hinman, the fact the parties are 
married provides a reasonable and relevant 
means whereby an insurer can predict the 
risk involved in offering umbrella cover­
age. In order to assess the risk with re­
gard to unmarried individuals, the insurer 
would necessarily be required to undertake 
a "massive intrusion" (Elden v. Sheldon, 
supra, 46 Cal.3d at p. 276, 250 Cal.Rptr. 
254, 758 P.2d 582) into the private Jives of 
applicants~.g., inquire into their sexual 
fidelity and emotional and economic' ties. 
(See it! at pp. 276-277, 250 Cal.Rptr. 254, 
758 P.2d 582.) We see no reason why an 
insurer, any more than an administrative 
agency, should be forced to engage in such 
inquiry ~ which could only lead to inconsist­
ent results and predictably to allegations of 
discriminatory treatment by the insurer. 
(See ibid.; Hinman, supra, 167 Cal.App.3d 
at p. 528, 213 Cal.Rptr. 410.) 

Finally, Harris holds that before extend­
ing the categories set forth in the Unruh 
Act, the court must consider the conse­
quences of allowing the type of claim 
sought by the plaintiffs: "When uncertain­
ty arises in a question of statutory inter­
pretation, consideration must be given to 
the consequences that will flow from a 
particular interpretation." (52 Cal.3d at p. 
1165, 278 Cal. Rptr. 614, 805 P.2d 873.) 
What plaintiffs seek to achieve by this liti­
gation is that both defendant and this court 
treat them as if they were in fact married. 
The result would be that all de facto cou­
ples would be treated" as a married unit 
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Any such holding would be contrary to 
the strong policy in this state favoring mar­
riage (See M4nnn v. M4nnn (1976) 18 
CaI.3d 660,684,134 CaI.Rptr. 815, 557 P.2d 
106) and would ignore the fact de f~to 
couples are not generally entitled to the 
benefits afforded to married couples. In­
deed, married couples receive special con­
sideration in a number of areas not avail­
able to unmarried individuals, including the 
right to bring' a Wl'Ongful death action if a 
third party kills the other spouse (Code 
Civ.Proc. 377; d. Nieto v. City 0/ Los 
Angeles (1982) 138 Cal.App.3d 464, 470-
471, 188 Ca1.Rptr. 31 [holding no unlawful 
discrimination in refusing to extend this 
right to unmarried cohabitants]), the right 
to sue for loss of consortium and negligent 
infliction of emotional distress (cf. Elden v. 
Sheldon, supra, 46 Cal.3d at pp. 274-275, 
277-278, 250 Ca1.Rptr. 254, 758 P.2d 582 
[denying this right to unmarried cohabi­
tants]), the marital' cOmmunications privi­
lege (d. People v. Delph, supra, 94 Cal. 
App.3d at pp. 416-416, 156 Ca1.Rptr. 422 
[refusing to extend this priVIlege to non­
marital partners]), and community proper­
ty laws, including the right to divide com­
munity property and to seek spousal sup­
port on the tennination of marriage (Civ. 
Code, §§ 4800, 4801; d. Marvin v. Marvin, 
supra, 18 Ca1.3d at p. 6841 fn. 24, 134 
Ca1.Rptr. 815, 557. P.2d 106 [refusing to 
extend to unmarried cohabitants the rights 
the Family Law Act gives to vaHd or puta­
tive spouses]; see also Elden v. Sheldon, 
supra, 46 Cal.3d at p. 275, 250 Cal.Rptr. 
254.) 

Our refusal to grant plaintiffs the relief 
they seek reaffirms "our recognition of a 
strong public policy favoring marriage. 
[Citation.] No similar policy favors the 
maintenance of nonmarital relation­
ships. . . . In the absence of legislation 
which grants to members of a nonmarital 
relationship the same benefits as those 
granted to spouses, no basis exists in this 

6. Defendant's assertions plaintiffs failed to ex-
haust thdr administrative remedies and plain­
tiffs' exclusive remedy is governed by the Insur­
ance Cede have been considered and are with­
out merit. 

context for extending to non marital rela­
tions the preferential status afforded to 
marital relations." (Norman v. Unem­
ployment /ns. Appe4ls Bd., supra, 34 
Ca1.3d at p. 9, 192 ~alRptr. 134, 663 P.2d 
904.) 

In light of the foregoing considerations, 
we must de\:line to extend the protection of 
the Unruh Act to plaintiffs even as we 
would to an unmarried, eohnbitating heter­
osexual couple. 

In the rmal analysis, plaintiffs' "real 
quarrel is with the California Legislature if 
they wish to legitimize the status of a 
homosexual partner. Plaintiffs may 
achieve the reform they seek here only by 
attacking CivIl Code section 4100, which 
dermes marriage to be a civil contract 'be­
tween a man and a woman.' We cannot 
change that law here:' (Hinman, supra, 
167 Ca1.App.3d at p. 531, 213 CaLRptr. 
410.) • 

The judgment is afrImled. 

MARLER and NICHOLSON, JJ., concur. 

Harold F. BOOTHBY, Plaintiff 
and Appellant, 

v. 

ATLAS MECHANICAL. INC., Defendant 
Bnd Respondent. 

No. C009284. 

Court of Appeal, Third District. 

,June 2, 1992. 

Certified For Partial Publication· 

Former employee brought suit against 
employer to recover compensation for un-

• Pursuant to California Rules of Court. rule 
976.1. this opinion is certified for publication 
except for parts II. III. IV. and V of the DiSC'.1So 
sion. 
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used vacation time that he allegedly ac­
crued over years of employment. The Su­
perior Court, Sacramento County, No. 
327664, John J. Boskovich, J., issued order 
of summary adjudication of issues, holding 
that employee could recover vacation pay if 
he could prove existence ,of agreement to 
acCrue vacation time. Appeal was taken. 
The Court of Appeal, Nicholson, J., held 
that: (1) any vacation provided by employ­
ment agreement vested as employee la­
bored; (2) employer was required to com­
pensate employee for all vested vacation 
time remaining unused at termination; and 
(3) unused vacation time would not accumu­
late if employment agreement legally pre­
vented accumulation. 

Reversed and remanded in part and 
affirmed in part. 

1. Master and Servant f8:::t72 

Paid vacation provided by employment 
agre~ment vests as employee labors .. 
West's Ann.Cal.Labor Code § 227.3. 

2. Master and Servant f8:::t72 

Because vested vacation is nonforfeit­
able, employer must compensate e~ployee 
for all vested vacatioal time remaining un­
used at termination. West's Ann. Cal La­
bor Code § 227.3. 

3. Master and Servant f8:::t72 

Employment agreement may provide 
that employee does not earn additional paid 
vacation if specified amount of vested vaca­
tion remains unused. West's Ann.Ca1.La­
bar Code § 227.3. 

4. Master and Servant f8:::t72 

Unused vacation time accumulates un­
less employment agreement legally pre­
vents it. West's Ann.Ca1.Labor Code 

'§ 227.3. 

5. Master and Servant f8:::t73(1) 

Any forfeiture of private employee's 
vested vacation time is prohibited; on ter­
mination, employee must be paid in wages 
for all vested but unused vacation unless 

collective bargaining agreemeQt provides 
for some other fonn of compensation. 
West's Ann.Cal.Labor Code § 227.3. 

6. Master and Servant f8:::t75 

When vacation is earned during period 
of employment, and employee does not 
complete period, statute requires compen­
sation for pro rata share of unused vaca­
tion based on percentage of period complet­
ed. West's Ann.Cal.Labor Qode § 227.3. 

7. Master an~ Servant f8:::t73(1) 

"Use it or lose it" vacation policy pro­
vides for forfeiture of vested vacation pay 
if not used within designated time, while 
uno additional accrual vacation policy" pre­
vents employee from earning vacation over 
certain limit; former is impermissible and 
latter is permissible. West's Ann.CaI.La­
bor Corle § 227.3. 

8. Master and Servant f8:::t72 

Employee's entitlement to aCCUMulate 
agreed vacation from year to year depend­
ed upon whether employment agreement 
included valid "no accrual" vacation policy; 
issue required remand where neither par­
ty's position required proof of substantive 
vacation policy in employment agreement. 
West's Ann.CaI.Labor Code § 227.3. 

Gregory D. Thatch and Larry C. Larsen, 
Sacramento, for plaintiff and appellant. 

Patricia K. Poyner, Atty. for Div. of La­
bor Standards Enforcement, Dept. of In­
dus. Relations, Berkeley, as amicus curiae, 
on behalf of plaintiff and appellant. 

Sedgwick, Detert, Moran & Arnold and 
Nicholas W. Heldt, San Francisco, for de­
fendant and respondent. 

NICHOLSON, Associate Justice. 

{l-3] Paid vacation provided by an em­
ployment agreement vests as the employee 
labors. (Suastez v. Plastic Dress-Up Co. 
(1982) 31 Cal.3d 774, 779, 183 CaI.Rptr. 846, 
647 P.2d 122.) Because' vested vacation is 
nonforfeitable, an employer must compen-
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Post Office Box 65756, Los Angeles, CA 90065 
(213) 258-5831 / Fax 258-8099 

California Supreme Court 
303 - 2nd Street / So. Tower 
San Francisco, CA 94.107-1317 

Re: Beaty v. Tnlck Insurance Exchange 
Court of Appeal No. COI0475 
Published at 6 Cal.AppAth 1455 

Request to "Grant and Hold" on 
Court's ~'l1 Nlotion pursuant to 
Rules 28(a)(1) and 29.2(c), 
pending disposition of 
Donahue v. FEHC. S024538 

TO TIlE COURT: 

. Appellants Boyce Hinman and Larry Beaty hereby request that this Court "grant and 
. hold" review of the above-entitled case on its own motion pursuant to Rules 28(a)(1) and 
Rule ~9.2(c) of the California Rules of Court. 

Sua Sponte "Grant and Hold." The decision of the Court of Appeal was filed in this 
case on May 29, 1992. The decision became final as to that court on June 28. Therefore, 
the deadline for filing a petition for review was July 8, 1992. A timely petition for review 
was not filed in this case by the previous attorneys of record for appellants. It was not until 
July 10, 1992, that appellants' previous attorney communicated to Thomas F. Coleman that 
she and her co-counsel had made a firm decision not to take the case any further and 
suggested that new counsel could substitute into the case to represent appellants. (See 
attached declaration of Thomas F. Coleman.) By that date, the time to file a petition for 
review had already expired. Therefore, the only relief that new counsel can request of this 
Court, to preserve the rights of appellants and to maintain the status quo pending the 
decision in Donahue, supra, is to suggest that the Court issue a IIgrant and hold" order on 
the Court's own motion. 

Jurisdictional Deadline for Order Extending Time. This Court will lose jurisdiction 
to grant review on its own motion unless an order is issued on or before July 28, 1992 
extending time for the Court to consider a sua sponte grant of review. 
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Grounds for Review. The decision in the Beaty case involves an important question 
of law, namely, whether the Unruh Act (Civ.Code Sec. 51) prohibits business 
establishments from discriminating against unmarried couples on the basis of their marital 
status. That is one of the issues presently before this Court in Donahue. (See attached 
declaration of Thomas F. Coleman.) The resolution of this issue affects millions of 
unmarried adults who live together in California. Granting review will also secure 
uniformity of decision. The Court of Appeal decision in Beaty does not address, but in fact 
conflicts with administrative precedents, including two attorney general opinions (58 
Ops.CaLAtty.Gen. 608, 613 (1975) and 59 Ops.CaLAtty.Gen. 223, 224 (1976), and a decision 
of this Court which cited the 1975 Attorney General opinion with approval (Marina Point 
Ltd. v. Wolfson (1982) 30 Cal.3d 721, 736). The Court of Appeal opinion also conflicts \Vith 
the decision of the Fair Employment and Housing Commission in the Donahue case in 
which the Commission ruled that the Unruh Act prohibits marital status discrimination and 
the opinion of the Court of Appeal in Donahue which assumed that such discrimination was 
barred by the Unruh Act. 

Reasons for "Grant and Hold." A IIgrant and hold" order has the effect of preserving 
the status quo in other cases where the parties could benefit from a decis~on in a case 
pending in this Court. Cnles~ t~is Court IIgrants and holds" revi~w in the Beaty case,. the 

. plaintiffs will not receive uniform application of the law, even if this Court ultimately issues 
a decision that the Unruh Act does prohibit marital status discrimination. Furthermore, 
issuing a "grant and hold" order will preserve the status quo for many administrative 
agencies which enforce the Unruh Act and which have interpreted the Act to prohibit 
marital status discrimination. Such agencies include the Los Angeles City Attorney, the 
San Francisco District Attorney, the Fair Employment and Housing Commission, and the 
Attorney General. N one of these agencies were parties to or otherwise participated in the 
Beaty case in the Court of Appeal. All of these agencies currently interpret the Unruh Act 
to prohibit marital status discrimination. Some of them are parties to the Donahue case 
and have filed briefs in this Court in support of a broad interpretation of the Unruh Act. 
Unless a "grant and hold" order (or an order depublishing the Court of Appeal decision) 
is issued by this Court, the jurisdiction of these agencies will be eroded because the 
decision of the Court of Appeal will be binding statewide as the only published decision 
directly on point. 

Judicial Economy. A "grant and hold" order also serves the interest of judicial 
economy. If such an order does not issue, the plaintiffs in Beaty will have to await a 
decision in Donahue before pursuing their case further. If this Court's decision in Donahue 
holds that marital status discrimination against unmarried couples in the context of housing 
is prohibited by the Unruh Act, plaintiffs will have to initiate their litigation from scratch. 
They will be required to relitigate whether marital status discrimination against unmarried 
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couples in the context of insurance is prohibited by the Unruh Act. To do this, they will 
have to apply for a joint insurance policy again, and if denied, will have to initiate an 
administrative complaint, lawsuit, and then file another appeal. In other words, they will 
have to duplicate most of the current litigation. However, a favorable decision in Donahue 
and a "grant and hold" order in this case, would enable this Court to remand the matter 
to the Court of Appeal for reconsideration in view of its decision in Donahue, thus avoiding 
unnecessary duplication of attorney and court time. On the other hand, a "grant and hold" 
order will not prejudice the rights of respondent Truck Insurance Company. 

For the forgoing reasons, Larry Beaty and Boyce Hinman, through their new 
attorneys, Thomas F. Coleman and David Link, respectfully urge this Court to issue an 
order on the Court's own motion to grant review in Beaty and defer further action pending 
the Court's decision in Donahue. 

Enclosed: 
Proof of Service 
Declaration of Thomas F. Coleman 
Substitution of Attorneys 
Court of Appeal Opinion 

'Cl~OIt1L-
THOMAS F. COLEMAN 

THOMAS F. COLEMAN 
DAVID LINK 
Attorneys for Appellants 
Larry Beaty and Boyce Hinman 

7;) 



DECLARATION OF THOMAS F. COLEMAN 

I .. Thomas F. Coleman, declare: 
On July 17, 1992, attorney David Link and I substituted in as attorneys of 

record for Larry Beaty and Boyce Himnan, plaintiffs and appellants in the case of 
Beaty v. Truck Insurance Exchange, Court of Appeal No. C010475. The original 
substitution of a~torneys form is attached hereto, with the exception of the signature 
of Maureen Sheehy which was faxed to me due to time constraints. 

Plaintiffs' previous attorney, Maureen Sheehy, informed me for the first time 
on July 10, 1992, that she and her co-counsel had made a firm decision not to take 
the Beaty case any further and she suggested for the first time that they would be 
willing to have new counsel substitute into the case. I immediately contacted the 
plaintiffs and effectuated the substitution of attorneys as soon as possible. 

The time for filing a petition for review in this Court expired on July 8, 1992, 
two days before plaintiffs' prior attorneys suggested a substitution of attorneys. 

At this time, the only remedy available to plaintiffs to preserve the status quo 
pending this Court's decision in Dona/ute v. FE.HC. (1991), 2 Cal.Rptr.2d 32, 34, 
rev. granted, 5 Cal.Rptr.2d 781, is to request this Court to issue a "grant and hold" 
order as suggested in the cover letter accompanying this dec~aration. 

The issue decided adversely to plaintiffs by the Court of Appeal in Beaty is 
presently pending before this Court in the Donahue case, namely, whether the 
Unruh Civil Rights Act (Unruh Act) pro.hibits business establishments from 
discriminating against unmarried couples on the basis of marital status. The only 
difference between DOlla/ute and Beaty· is that the former involves a housing context 
while the latter involves insurance discrimination. 

I am attorney of record for the real party in interest in the Donahue case. As 
such, I have read the briefs and am familiar with the issues before the Court in 
Donahue for decision. The following citations to the record in Dona/ute 
demonstrate that whether the Unruh Act prohibits marital status discrimination is 
an issue before the Court in that case. 

On March 10, 1987, the Director of the Department of Fair Employment and 
Housing charged the Donahues with arbitrary discrimination by a business 
establishment in violation of the Unruh Act. (Civ. Code § 51). (See Donahue v. 
F.E.HC. (1991), 2 Cal.Rptr.2d 32, 34.) 

Although the term "marital statuslt is not listed in the Unruh Act, the Fair 
Employment and Housing Commission (FEHC) concluded that marital status 
discrimination against cohabiting couples is prohibited by the Act and that the 

· Donahues violated that prohibition when they refused to rent to Verna Terry and 
Robert Wilder because they were an unmarried couple. (See p. 7 of FEHC decision 
in D.F.E.H v. l.ohn DOlla/ute et aL, Case No. 89-10, dated August 10, 1989.) 

In their petition for a writ of mandate in the Superior Court, the Donahues 
argued that the FEHC erred when ''The Commission found Petitioners violated the 
Unruh Civil Rights Act for refusing to rent to an unmarried couple, even though the 
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Unruh Act says nothing specifically about unmarried couples." (See Donahue v. 
F.E.H C., Joint Appendix in Lieu of Clerk's Transcript5 p. 28.) 

When the case was pending in the Court of Appeal, the parties briefed the 
issue of whether or not the Unruh Act prohibited marital status discrimination 
against unmarried couples. The FEHC argued that marital status discrimination 
violated the Unruh Act. (See "Appellant's Opening Brief," p. 17.) The Donahues 
argued that marital status discrimination is not prohibited by the Unruh Act. (See 
"Respondent's Brief .. pp. 11-13.) The FEHC replied that the Donahues had ample 
notice that marital status discrimination was prohibited by the Unruh Act. (See 
"Appellant's Reply Brief." p. 4.) 

In order to reach the conclusion that a religiously-based constitutional 
exemption applied to the Unruh Act, the decision of the Court of Appeal assumed, 
arguendo, that the Unruh Act prohibited discrimination against unnlarried couples. 
After noting that "The types of discrimination listed in Civil Code r.ection 51 are 
illustrative and not exhaustive" (Dona/ute, at fn. 2.), the Court of Appeal declared 
that "To the extent that Civil Code section 51 applies, the existence of a 
constitutionally based exemptIon to Government Code Section 12955 ... would 
apply, as well, to section 51." (Dona/Ute, at fn. 5.) 

The issue of \vhether or not the Unruh Act prohibits tnarital status 
discrimination has -been fully briefed in this Court by the by respondent landlords 
and by respondent re~lI party in interest. (See "Opening Brief on the Merits" of Real 
Party in Interest~" pp. L~-18; and respondent's answer thereto, pp. 7-8.) 

This- Court 111ay very \vell reach and decide the statutory it).terpretation of 
Unruh in the Donahu e case. 

I declare under penalty of perjury that the foregoing is true and" correct. 
Executed at Los Angeles, California, on July 20, 1992. 

Respectfully submitted: 

L/L/~ 
THOMAS F. COLEMAN 



STA TE OF CALIFORNIA JOHN GARAMeNDI. INuranc:e Commissioner 

DePARTMENT OF INSURANCE 
4.5 FREMONT STREET, 21ST FlOOR 
SAN FRANCISCO, CA 94105 

July 23, 1992 

The Honorable Chief Justice Lucas 
and Associate Justices 

California Supreme Court 
303 - 2nd Street, South Tower 
Sth Floor, Room S023 
San Francisco, CA 94107-1317 

Re: Beaty v. Truck In~urance Exchange, 
Third District Court of Appeal 
Case No. C010473, 0pinion Filed on May 49, 1992 

Request to "Grant and Hold", on the Court's own motion, 
Pursuant to Rules 2S(a) (1) and 29.2(c) 

To The Honorable Malcolm Hot Lucas, Chief Justice of! california, &n.d 
to the Associa~e Justices of the californi~ supreme Court: . . . 

The Department of Insurance hereby requests that the Court grant 
review of the above-entitled case on its own motion under Rules 
2S(a) (1) and 29.2(c) of the California Rules of Court. 

The Beaty case held that the Unruh civil Rights Act does not 
prohibit marital status discrimination against consumers. This is 
the first appellate decision to so hold. The Beaty decision 
conflicts with opinions of the Attorney General and administrative 
decisions of the Fair Employment and Housinq Commission. Although 
both of these agencies have concluded that Unruh does prohibit 
marital status discrimination, the Court of Appeal decided 
otherwise, without making any reference to these agency decisions. 
The Court of Appeal rendered its decision in a vacuum, without any 
input, amicus curiae or otherwise, from any governmental agency or 
any civil rights organizations. 

Donahue v. Fair Employment and Housing Commission, Supreme Court 
No. S 024538, is currently pending before this Cburt and involves 
the identical issue addressed in Beaty -- whether marital status 
discrimination is prohibited by the Unruh Act -- as well as the 
related -issue of the scope of the marital status anti­
discrimination provision of Government Code section 12955. (See 
former opinion, 2 Cal. Rptr. 2d 32, 34 & n.2, 38 n.5) These cases 
involve an important question of law. 
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The Department of Insurance requests that this Court preserve the 
status quo. Since the business of insurance was expressly made 
subject to the Unruh Act by the voters by initiative (Insurance 
Code S 1861.03(a)}, the Department of Insurance is concerned that 
the Beaty case would improperly restrict the scope of Unruh's ban 
on discrimination. 

In the alternative, the Department of Insurance requests that the 
opinion of the Court of Appeal in Beaty be depublished pursuant to 
California Rule of Court 979. This alternative is fully discussed 
in the Department of Insurance's letter dated July 23, 1992 and 
filed concurrently with this letter brief. 

For the foregoing reasons, the Department of Insurance respectfully 
requests that this Court issue an order on the Court's own motion 
granting review in Beaty and deferring further action pending the 
Court's decision in Donahue or, in the alternative, depublishing 
the Court of Appeal decision in Beaty, which is temporarily 
published at 6 Cal. App. 4th 1455. 



DANIEL E. LUNGREN 
Attorney General 

Honorable Malcolm M. Lucas 
Chief Justice 
2California Supreme Court 

July 22, 1992 

303 2nd' Street, South Tower 
San Francisco, CA 94107-1317 

State 0/ California 
DEPARTMENT OF JUSTICE 

4SS GOLDEN GATBA VBNUB. surra 6200 
SAN PRANasco, CA 94102 

(415) 703-2086 

PA~(415) 703-2592 
(415) 703-2449 

RE: Granting review of or depublishing Beaty v. Truck Insurance 
Exchange, No. C010475 (filed May 29, 1992 by Third District 
Court of Appeal) 

Dear Chief Justice Lucas: 

I am the attorney of record for the Fair Employment & 
Housing Commission of the State of California in a case now 
pending before you, Donahue v. Fair Employment & Housing Com., 
No. S 024538 (hereafter Donahue.) One of the i~sues in.th~t 
casel' is whether the Court of Appeal correctly concI~ded that 
the Donahues were entitled to a religious exemption from the 
provisions of Civil Code section 51 (the Unruh Civil Rights Act, 
which has been held to prohibit arbitrary discrimination by 
landlords but does not specifically mention marital status as a 
protected class), as well as from the anti-discr~nation 
provisions of the Fair Employment and Housing Act ( FEB Act, 
which specifically lists marital status as a prohibited category 
of discrimination.)Y The above issue has been fully briefed by 
the parties. 

1. See p. 12 of the Commission's Petition for Review and p. 6 
of Verna Terry's Petition for Review. 

2. Specifically the Court noted in a footnote as follows: 
"Since the Donahues' conduct in discriminating against an unmarried 
cohabiting couple is proscribed by Government Code section 12955, we 
need not address whether the conduct is also proscribed by Civil 
Code section 51 .•• To the extent that Civil Code 'section 51 applies, 
the existence of a constitutionally based exemption to Government 
Code section 12955 ..• would apply, as well, to section 51." (DOnahue 
v. Fair Employment & Housing Com. (1991) 1 Cal. App. 4th 387, 400, 
n •. 5. ) 
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In Donahue, the Commission and the Court of Appeal concluded 
, that the Donahues discriminated against tenants Verna Terry and 

Robert Wilder because they were not married. Since the Court of 
Appeal directed the Commission to dismiss the complaint against 
the Donahues, and since the complaint accused them of both Unruh 
and FEH Act violations, the issue of whether marital status is a 
protected class under the Unruh Civil Rights Act will have to be 
reached by this Court in order to assess the correctness of the 
Commission's decision (See Donahue v. Fair Employment & Housing 
Com., supra, 1 Cal. App. 4th 387, 394, 411.) 

It has just come to the Commission's attention that no 
Petition for Review was ever filed in the case of Beaty v. Truck 
Insurance Exchange, No. C010475 (hereafter Beaty), and that the 
time for so doing has lapsed. In that case the Third District 
Court of Appeal erroneously concluded that the Unruh Act does not 
cover marital status discrimination (~pp. 7256-7258 of the 
Daily Appellate Report.) This result is in direct conflict with 
the interpretation the Commission gave to the Unruh Act in the 
Donahue case, where it concluded that marital status 
discrimination ~ prohibited by the Unruh Act (see p. 7 of the 
Commission's decision in D.F.E.H. v. John Donahue, et al., Case 
No. 89-10, dated August 10, 1989.) 

On behalf of the Co~ission, it is respectfully requested 
that, on or before July 28, 1992, the Court issue an order ' 
pursuant to Rule 28 (a)(1) of the California Rules of Court 
extending time to consider more, fully whether to grant a ~ 
sponte review of the Beaty case, and that, after due 
consideration, it grant review and defer briefing in that case 
pending the Court's decision in Donahue. In the alternative, it 
is respectfully requested that the Court order the Beaty decision 
depublished pursuant to Rule 978 of the California Rules of 
Court, thereby reserving resolution of the Unruh Act issue for 
the Donahue case. 

If review is not granted in Beaty or if the opinion is not 
depublished, this erroneous decision, which is in conflict with 
the Commission's Donahue decision and which was arrived at 
without. briefing by the Commission or other interested parties, 
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will be binding on trial courts and on the Commission until this 
Court has an opportunity to decide in Donahue whether the Unruh 
Act covers marital status discrimination. 

cc: Maureen Sheehy 
Feldman, Waldman & Kline 
235 Montgomery St.fFI. 27 
San Francisco, CA 94104 

Craig H. Bell 
Waldman, Graham & Chuang 
12121 Wilshire Blvd. #401 
Los Angeles, CA 90025 

Sincerely, 

DANIEL E. LUNGREN 
Attorney General 

+<~l-"~ 
KATHLEEN W. MIKKELSON 
Deputy Attorney General 



"FOUNDATION OF 
NORTHERN CALIFORNIA. INC. 

1 663 Mission Street. Suite 460 = 
San Francisco. California 94103 July 22, 1992 
Telephone (415) 621-2493 = 

California Supreme Court 
303 Second street 
South Tower 
Room c023 
San Francisco, Ca. 94107-1317 

Re: Beaty v. Truck Insurance Exchange 
Court of Appeal, Third District 
No .. C010475 
Opinion Filed May 29, 1992 

To the Honorable Justices of the California Supreme Court: 

The American civil Liberties Union of Northern 
. California, the American 'civil Liberties Unio'n of Southern 
California, and the 'American civil Liberties Union of San 
Diego and Imperial Counties (the three California affiliates 
of the ACLU) write to support the request of the plaintiff 
in this case that this court either order the Court of 
Appeal opinion depublished or review the decision of the 
Court of Appeal on its own motion. 

Beaty v. Truck Insurance Exchange is the first case 
since this court's decision -in Harris v. Capita: Growth 
Investors (1991) 52 Cal.3d 1142 to decide if a class not 
enumerated in the Unruh Act is nonetheless covered by it. 
The Beaty decision fails to use the analysis for this 
important question set out in Harris, and actually relies on 
two arguments which this court disapproved in Harris. Since 
Beaty departs so significantly from this court's careful 
Harris opinion, and since it is the first case to consider 
this important issue in the wake of Harris, this court 
should either depublish it or grant review on its own 
motion. 

The Beaty court concluded that the Unruh Act does not 
apply to marital status discrimination because, in its view, 
the state's policy of promoting marriage would be best 
served by having the legislature explicitly decide whether 
to include it. 92 Daily Journal DAR at 7256. 
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But in Harris, this court held that the critical 
inquiry was not whether the courts believe public policy is 
best advanced by including a class within the Act, but 
rather whether the characteristic which defines the class is 
a "personal" characteristic such as "geographical origin, 
physical attributes and personal beliefs." Harmonizing the 
Legislature's enumeration of certain characteristics-with 
this court's decisions in In Re Cox 3 Cal.3d 205 and its 
progeny, this court held that the Unruh Act covers the 
enumerated categories and classes defined by "similar 
personal traits, beliefs or characteristics." 52 Cal.3d at 
1169. 

The court in Beaty never addressed the critical 
question of whether marital status is a personal trait like 
those explicitly covered by the act. Moreover, after 
stating its view on the wisdom of including marital status 
as a matter of policy, the court said its decision was 
supported by the fact that the legislature has banned 
marital status discrimination in many statutes, but had not 
done so explicitly in the Unruh Act. 92 Daily Journal DAR 
at 7256. But in Harris, this court suggested that a large 
body of law explicitly protecting the class would be a 
factor indicating that the class should be included with 
other protected classes· in Unruh. 52 Cal.3·d at 1161, I). 9. 

Finally, as an alternative basis for its holding, the 
Beaty court offered the second sentence of section 51, which 
says the section does not " ••• confer any right or privilege 
on a person which is conditioned or limited by law or which 
is applicable alike to persons of every sex, color, race 
religion, ancestry, national origin or blindness or other 
physical disability." In Harris this court said this 
sentence meant that Unruh does not create rights-if other 
legislation specifically disclaims them, and that it does 
not create rights if the same rights are already extended by 
law to all persons regardless of sex, color, race or the 
other categories enumerated in Unruh. 52 Cal.3d at 1155. 
The Beaty court never even suggested that any state law 
disclaims the right to be free from discrimination based on 
marital status in insurance or that any other law prohibits 
discrimination in insurance against all persons without 
regard to all of the Unruh categories. 1 Instead, the court 
seemed to hold that this sentence limits the Unruh Act to 
the enumerated categories. 92 Daily Journal DAR at 7256. 
This court specifically rejected that argument in Harris. 
52 Cal.3d at 1155. 

1 Any such holding would appear to be Insupportable. Compare Civ. C. §51 with Ins. C. §679.71. 



California Supreme Court Justices 
July 22, 1992 Page 3 

The ACLU affiliates believe that the Beaty court 
reached the wrong result, and that had it applied the Harris 
analysi~, it would have concluded that marital status 
discrimination is prohibited by the Unruh Act. See, Harris 
v. Capital Growth Investors (1991) 52 Cal.3d 1142, 1159-
1161; cf., stoumen v. Reilly (1951) 37 Cal.2d 713; Marina 
Point Ltd. v. Wolfson (1982) 30 Cal.3d 721. Were the Beaty 
opinion a single exception to a body of cases applying the 
Harris analysis to the important issue of coverage under the 
Unruh Act, its failure to follow this court's decision in 
Harris might be less critical. But as the first post Harris 
case to address the question, it has the potp.ntial to 
confuse the careful Harris opinion. This court should not 
let it stand as is. 
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cc: Maureen Sheehy, Esq. 
Craig H. Bell, Esq. 

Sincerely yours, 

MATTHEW A. COLES 
American civil Liberties Union of 
Northern California 

PAUL HOFFMAN 
American civil Liberties Un~on of 
Southern California 

BETTY WHEELER 
American civil Liberties Union of 
San Diego and Imperial Counties 

By 
Matthew A. Coles 

Clerk, California Court of Appeal 
Third District 
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Chief Justice Malcolm M. Lucas 
oneS lIem1ler. of the Court 
California Supreme court 
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Third District Court of Appeal Ho. COl0475, 
Opinion file May 2g, 1912 

Re: Regyest to Grant R.yiew or to Dlpubl1eh pogi.ion 

. To the Court I 

. Thia letter ·is written to request that the court vrant 
review of the abcve-entitled ~attar on ita own motion. 
Rule 28 <a) (1) ·of the Ca11fot-n1a Rule. cf court. In the 
alternative, we urge the decision be dapubliahed. 

The '.aty casa hclds that the Unruh civil Riiht8 Act 
does not prohibit marital atatug discrimination against 
consumers. This Office recently tiled an amisul CVrili ~rief in 
the ca •• of QllanlY y. superior Eaat rr'igb~, Ca •• Mo. 2 e1v. 
1063458. In that ca •• , the 8uperior court invalidated a Lo. 
Angel.. ordinance harring employment discrimination en the ~a.i. 
of •• xual orientation u~on grounds such ord1nanc •• wer.·pr.emptad 
by the Fair Bmplorment and Hou.1n9 Act. 

Our re •• arcb in that brief revealed .Ub.tantial 
contusion regarding the extent to which various .tat. lawa 
encompass certain classes of discrimination. ·Accordin91y, we 
urge thi. court accept'review of the "aty ca •• to be91n to 
reaolve the conflicts and contusion which currently face both 

. •. 
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e1t1aens, leg1.lator., and practitioners 1n the f1.1d of 
employment law. Alternatively, please consider this • requ.st to 
order the "a~y deeiaion depUbl1sbe4. Cal. Rules ot Court, 
ItUle '78. 

LXL:.,. 
(21~) 415-7471 
LL'I\L.t""\'up~ .... e~ 

eC8: Ma. Na~r.en Sheeby 
F.l~an, Waldman , Rline 

Very truly your., 

JAMBS IC. HAHN, ei ty Attorney 

~ulA~~~~L By 
UllOA J(. LIn z 

Aaai.tent City Attorn. 

235 Montgomery st., 27th Floor 
San francisco, CA 94104 

Hr. crai, H. Bell 
Waldman, Craham , Chang 
12121 wi18hira Blvd., t401 
to. Angel •• , CA 10025 

Court ot Appeal 
Third District 
Library and court. Bldq., 1m. 119 
Sacramento, CA 95814 

Honorable ~o. s. Gray 
120 ,til Stre.t 
sacramento, CA .5814 
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To the Honoz;~i.~ "~lc:olm M. Luca~, 'Chief ~~t1ee' ~f califo~nia, 
and to the Asscciate·Justices of the calif~n1e s~preme ~ourt: 

Beati v. 'rruck Inautance SX(;haoqe 
Case No. C010475 

. We are ~itinq'~o request that the coUt.t 'grant· review of the 
'above-entitled case on its own motion under'Rule 28(a) (1) of the 
Ca1ifornia R.ules 'of Court. Alternatively, .. )Ie ·reqUest the Court 
to depul);lish the decision under Rule 978 of. :the california Ru'les 
of Court. '>':. : .' . , . 

:: ~"'.:""" .. :. ;::~;:~ ........ '. . 
~e cpinion in .. 'Beaty was' final; as to .tho court of Appeal oil 

June 28, 1992. fl:'herGfore, in, order'for t~.:-:C:oUrt·~o preserve its 
jurisdictiQD to gr:aijt review on its own mQ~lon, we respectfully 
U%'ge that on or bef'ote July 28, t.he· ... court i.~sue an order 
extendinq ttm. ;~r i~ to consider. more fully wbetber to g%ant 
review. . :.: .. 

The ...&;'.ce.~/~eld that th~. uimm Ci~~l' ai9h~Ac:t dcea:not 
prohibit auital. s~.tus discriminetion aqa:i'ftst. co~ers. This 
is the fifti; ~~lla~e decision ~o 80 hold:~:.:::: ~e.·deciaion 
conflict~ v1~ op~1ons of the Att~ey G • .,al and'. 
administrat~v."·dec:1i1ions of the Fait Emplo~ellt anel Bou.sinq 
Camaission., The'Pair Employment an~ Housi~'commiasicn 

··adjudicates cases·o':employment, housing aft~ public 
accouodationa :di~cri.mination and' ~us pl.,.' a· sign'ific:ant role 
in the administrative enforcement ot the Unruh' Act and the Fair 
Employment and Housing Act (GOVern'JIl4mt coc\ •. 'section 12935, 
subdivision (~).) Althouqh both of' these agencies have concluded 
that unruh 40es pr~hibit marital status di.~i.1natlon/ the Court 
of Appeal decided" Citherwise, without even iiefttlonlng these agency 
decisions. The court of Appeal rendered i~s~ decision in a 
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The Honorable C:biei~;ustice Lucas 
and Associate Jusj:lces . -~- July 20, 1992 
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vacuUm, absent any .. {ihput l amicus cu~iae o~<othervise, from any 
government agency or any civil rights orqan1zatiQfts. 

The i4enti-cal .:i~sue whether marita1 "status discrimination 
is proh1gited by ,the:. Unruh Act -- is pending in this Court in 
Dgpahue Y, Eair implgyment and Housina Comm£&sion, Supreme Court 
No. S 024538. The 'issue was fully briefed by.Verna Terry, Real 
Party in Interest in Donahue. (See Opening Brief on the Merits 
of Real Party in In~rest, paqes 12-18.) The 1ss~e of marital 
statu. was also a~d%:essed ))y the City of Saft:Dieqo in its amicus 
letter dated May 19:'i.:: 1992. ,', '. ~ " 

,·0. '. . . 

The B9A1;y.case::"lnvolves an imp~rtant :queatio:n :0£ law. In as 
much a8 this sam. issue is pendinq before ·this COU~ in Donahue, 
T.be City of San Diego urges this Court to maintain'the status quo 
r_garding marital status discrimination protection.under Unruh at 
least until it lssu~$ its decision in Donibue. This Court may do 
so by: (1) issuinq an order prior to July 28 extendin9 to 
consider a sua sRonlA grant of review in Beatx; (2) qive full 
consi4eration to a ~~ant of review of the Court·, II own motion; ana 
(3) grant review and defer briefing in the case pendinq the 
Court's decision in Qonah~. 

Alternatively, The City of San Dieqo asks this Court to 
'o~der the Beaty'decision de~ublished pursuant to Rule 978 of the 
California Rules of'~ourt, The opinion shoUld be depublished 
because it ignores ~~inistrative precedent, including two 
attorney ge~eral opinions (58 Op •. Att'y Gen.-608, 613 (1975) ana 
59 Ope Att'y Gen. 2'2'3, 224 (1976», .and a 4.~1sion of this ,Court 
which citeCl the 1975-:Attorney General opinion with 'approval 
(Karinl Point; "de ¥+ Wolfaon, 30 Cal. 3d 721, 736' (19$2).) The 
Court ot Appeal op1Dion also ignored the d~c1s.ion o( the Fair 
Eaploy.ent and Bou.i~q Commission in the DOn,hUg case in which' 
~.'COJl1lli88ion.Z'Ulea'that the Unruh Act prohlb~t8.marital status 
discrimination. "~~., . :.-, /. : ' .. : . 
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CITY OF 

SANTA MONICA 
CALIFORNIA 

OFFICE OF THE CITY ATIORNEY WRITBR'S DIRECT DIAL NUMIEll 

July 20, 1992 

California supreme court 
303 2nd street, south Tower 
San Francisco, California 94107-1317 

Re: Beaty v. Truck Insurance Exchange 
3rd Dist ct of Appeal Case No. C010475 
Opinion Filed May 29, 1992 

(310) 438· 
8336 

Request of Appellants for Oraer Extending Time Prior 
to Jurisdictional Deadline of July 28, 1992 

Attention: Chief Justice Malcolm M. LUQUS 

TO THE COURT: 

The City of Santa Monica supports the request ot appellants 
in Beaty v. Truck Insurance Exchanqe for an order qrantinq review 
under Rule 28(a) (1) of the California Rules of Court or 
alternatively, for an order aepublishinq the decision under Rule 
978 of the California Rules of Court, since the issue of whether 
marital status discri~ination is prohibited by the Unruh Act is 
pending before this court in the Donahue v. Fair Employment and 
Housing commission case, Supreme Court No. S 024 538. 

The Plaintiffs in the Donahue case are similarly situated 
to the plaintiffs in the Beaty case in that the overriding basis 
for discrimination in both cases is marital status. The issues 
of equality in consumer services for unmarried couples 1s 
extremely important in a state as diverse as· California. The 
holding in the Beatx case is far reachinq in its possible effects 
.on other consumer services. The issue of whether the Unruh Civil 
Riqhts Act (Civil Code section 51 at seq.) prohibits 
discrimination on the basis of marital -Status is of SUQh 
importance that the intervention of the Supreme Court is 
necessary to protect the rights of the vast number of individuals 

CITY HALL. 1685 MAIN STREET. SANTA MONICA, CALIFORNIA 90401·329' 
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who may be adversely affected by the holdinq of the Court of 
Appeal. 

In light of the extensive briefinq of the issue of marital 
status discrimination in the Donahue case and the possible impact 
the Beaty decision, we strongly urqe the court to grant the 
Appellants' request to qrant review of the decision or in the 
alternative to depUblish it. 

Yours, , ~~ 

~/~-------
Kimery A. Shelton 
Deputy City Attorney 
Consumer Protection/Fair 
Housinq & civil Riqhts unit 



BAY AREA LAWYERS FOR INDIVIDUAL FREEDOM 

P.O. Box 421983 San Francisco, CA 94142-1983 (415) 956-5764 

July 23, 1992 

California Supreme Court 
303 Second Street, South Tower 
San Francisco, California 94107-1317 

Attention: Chief Justice Malcolm M. Lucas 

RE: Beaty v. Truck Insurance Exchange, Third Distri~t Court of 
Appeal Case No. C010475, opinion Filed May 29, 1992 

To The Honorable Justices of the California Supreme Court: 

Bay Area Lawyers For Individual Freedom ("BALIF") writes in 
support of the petition for review in the above-entitled case. In 
the alternative., BALIF supports depublication of the decision. 

BALIF is an organization of more than four hundred lawyers, 
legal workers and law students in the San Francisco Bay Area. It 
was fqunded in 1980 to protect and further the legal and 
professional interests of lesbians and gay men and, more broadly, 
to seek justice for sexual minorities under the law. BALIF has 
filed numerous amicus curiae briefs in important state and federal 
gay and lesbian rights cases, most recently in Donahue v. Fair 
Employment and Housing Commission, California Supreme Court No. 
S 02453S. 

BALIF requests tha't the Court grant review of the above­
entitled case on its own motion pursuant to Rule 2S(a) (1) of the 
California Rules of Court. The opinion in Beaty was final as to 
the Court of Appeal on June 2S, 1992. W~ ~heLefor~ respectfully 
request that the Court -issue an order extending time for 
consideration of whether to grant review, thus preserving the 
Court's jurisdiction to grant review on its own motion. 

The Court of Appeal in Beaty held that the Unruh Civil Rights 
Act does not prohibit discrimination based on marital status. 
While the holding in Beaty conflicts with two opinions of the 
Attorney General (58 Ops.Cal.Atty. Gen. 60S, 613 (1975) ; 59 
Ops.Cal.Atty.Gen. 223, 224 (1976», the Court of Appeal nowhere 
addressed these opinions. Moreover, the Court of Appeal nowhere 
acknowledged that its ruling was contrary to the decision reached 
by the Fair Employment and Housing Commission ("FEHC") in Donahue 
v. Fair Employment and Housing Commission, supra. 

BALIF is a Bar Association of over 400 lesbian and gay members of the legal community. 

Gay Legal Referral Service 
(415) 621-3900 

AIDS Legal Referral Panel ~ ~ 
(415) 291-5454 ~_ 



The Beaty case involves an important question of law. How 
that issue is resolved will directly affect the civil rights of the 
many heterosexual and gay and lesbian unmarried couples of the 
state of California. The question of whether marital status 
discrimination is prohibited by the Unruh civil Rights Act is 
currently before the Court in Donahue, supra. In contrast to the 
Beaty decision, which was reached without the benefit of any amicus 
briefing or administrative agency determination, in Donahue the 
issue has been fully briefed both by Verna Terry, Real Party in 
Interest, and numerous amici, and the FEHC has ruled on the matter. 

In light of the above, BALIF requests that the Court: (1) 
issue an order prior to July 28, 1992 extending time to consider a 
sua sponte grant of review in Beaty; (2) give full consideration to 
a grant of revie\o/ on the Court's own motion; and (3) grant review 
and defer briefing in th~ case pending the Court's decision in 
Donahue. 

In the alternative, BALIF requests that the Court order Beaty 
depublished pursuant to Rule 978 of the California Rules of Court. 
The opinion should be depublished because it ignores the 
administrative precedents cited above. 

Thank you for your attention to this matter. 

Very truly yours, 

Mi.chael Adams 
Bay Area Lawyers For Individual Freedom 

CjO 



PROOF OF SERVICE 

I, Michael Adams, declare that I am a citizen of the United 

states, employed in the City and County of San Francisco; I am 

over the age of 18 years and not.a party to the within action or 

cause; my business address is 1663 Mission Street, suite 400, San 

Francisco, California, 94103. 

On July 23, 1992, I caused to be served by mail a copy of a 

letter to the California Supreme Court dated July 23, 1992, by 

placing a true copy thereof enclosed in a sealed envelope, with 

appropriate postage, and placed in the U.S. Mail addressed as 

follows: 

Maureen Sheehy, Esq. 
Feldman, Waldman & Kline 
235 Montgomery st., 27th 
FIr. 
San Francisco, CA 94104 

craig H. Bell, Esq. 
Waldman, Graham & Chuang 
12121 Wilshire, #401 
Los Angeles, CA 90025 

Clerk 
California Court of Appeal 
Third District 
914 Capitol Mall, Rm. 100 
Sacramento, CA 95814 

Tom Coleman, Esq. 
P.O. Box 65756 
Los Angeles, CA 90065 

Honorable Joe Grey . 
720 9th ·Street 
Sacramento, CA 95814 

I declare under penalty of perjury that the foregoing is 

true and correct. Executed on July 23, 1992 at San Francisco, 

California. 

Michael Adams 



The Law Offices of 

GOLDFARB & LIPMAN 

Steven H. Goldfarb 

Barry R. Lipman 

M David Kroot 

Lee C. Rosenthal 

Roger A Clay, Jr. 

Paula S. Crow 

John T. Nagle 

Polly V. Marshall 

Natalie L. Gubb 

Lynn Hutchins 

Richard A. Judd 

Peter Franklin 

Scott R. Barshay 

James D. Smith 

Karen M. Tiedemann 

. Thomas H. Webber 

Michael 1. Berry 

Dianne Jackson McLean 

Raymond P. Bolanos 

Irene M. Shin 

R. Renee Glover 

Andrew Z. Shagrin 

San Francisco 
415788-6336 
415788-0999 FAX 

Los Angeles 
213627-6336 

One Montgomery Street 
Telesis Tower 
Twenty-Third Floor 
San Francisco 
California 94104 

July 23, 1992 

Honorable Chief Justice Malcolm M. Lucas 
Honorable Justice Stanley Mosk 
Honorable Justice Edward Panelli 
Honorable Justice Joyce L. Kennard 
Honorable Justice Armand Arabian 
Honorable Justice Marvin Baxter 
Honorable Justice Ronald Marc George 

California Supreme Cou.rt 
303 Second Street, South Tower 
San Francisco, California 94107-1317 

Re: Request for Order Extending Time in 
Which to Grant Review, Order Granting 
Review, or Order Granting Request for 
Depublication in Beaty v. Truck 
Insurance Exchange, (Case No. C010475, 
3rd District Court of Appeal, opinion 
filed May 29, 1992); supreme Court Case 
No. 8-027760 

To the Justices of the California Supreme Court: 

On behalf of Midpeninsula Citizens for Fair Housing, a 
California nonprofit public benefit corporation, we write to 
request that the Supreme Court: (1) order an extension of 
time in which to determine whether to grant review of the 
decision of the Third District Court of Appeal in Beaty v. 
Truck Insurance Exchange, Case No. C010475, published in the 
advance sheet at 6 Cal.App.4th 1455 (copy attached); and (2) 
on its own motion, grant review of that decision pursuant to 
Rule 28(a)(1) of the California Rules of Court. 
Alternatively, we request that the Court depublish the 
decision under Rule 978 of the California Rules of Court. 

In affirming the grant of a demurrer without leave to 
amend, the Beaty court determined that the Unruh Civil 
Rights Act- (Civil Code section 51 gt seg.) does not prohibit 
marital status discrimination. Beaty, 6 Cal.App.4th at 
1463. The Beaty court decided this very important question 
of civil rights law without the participation by any 
affected government agency, any civil rights organization, 
or other amicus. In its opinion, the Beaty court failed to 
cite or distinguish relevant precedents. 

INHSEl77.PSO 
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We became aware of the Beaty decision a few days ago. 
We are informed that the Beaty plaintiffs have retained new 
counsel and have requested that the Supreme Court take the 
same actions requested in this letter. 

Nature of Requesting Entity 

MCFH is a private nonprofit membership organization, 
located in Palo Alto, California, which provides 
investigation, counseling and education concerning housing 
discrimination in more than a dozen San Francisco Bay Area 
cities. MCFH has been actively engaged in fair housing for 
over twenty-five years. MCFH's interests are directly 
affected by the Beaty decision because the Unruh Civil 
Rights Act is one of the civil rights laws applicable to 
housing which MCFH seeks to enforce. MCFH has a vital 
interest in the interpretation of discrimination laws 
applicable to housing. 

The Beaty Opinion and the Donahue Case 

The Beaty opinion is the first appellate decision which 
expressly holds that the Unruh· Act does not prohibit marital 
status discrimination. The decision fails to mention.or· 
distinguish contrary authority and purports to determine an 
issue now before the Supreme Court in Donahue v. Fair' 
Employment and Housing Commission, Case No. S 024538. (See 
Donahue v. Fair Employment and Housing Commission, (1991) 1 
Cal.App.4th 387, 394, fn.2 and at 400, fn.5, ~·qranted.) 

The Fair Employment and Housing commission (FEHC) 
concluded in Donahue, inter AliA, that marital status 
discrimination is prohibited by the Unruh Act and the.Fair 
Employment and Housing Act (Government Code section 12900 et 
seq.) (the "FEHA"), and found that the Donahues had 
discriminated on the basis of marital status against an 
unmarried couple, Verna Terry and Robert Wilder. (See 
D.F.E.H. v. John Donahue et al., Case No. 89-10, August 10, 
1989, at 7.) The Court of Appeal determined that the Free 
Exercise Clause of the California Constitution exempted the 
Donahues from the enforcement of the marital status 
discrimination prohibition under the FERA. (Donahue, 1 
Cal.App.4th at 410.) 

In order to reach its conclusion that the 
constitutional exemption required dismissal of the FEHC 
enforcement action, the Court of Appeal's decision in 
Donahue assumed, arguendo, that the Unruh Act prohibited 
marital status discrimination. The Court of Appeal declared 
that "(t]O the extent that civil Code section 51 applies, 

INHSEl71.PSO 
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the existence of a constitutionally based exemption to [the 
prohibition against marital status discrimination under] 
Government Code section 12955 ••• would apply, as well, to 
section 51." (Donahue, 1 Cal.App.4th at 400, fn. 5.) 

The question whether the Unruh Act prohibits marital 
status discrimination has been fully briefed in the Supreme 
Court. (See "Opening Brief on the Merits of Real Party in 
Interest," pp. 12-18; and respondent's answer thereto, pp. 
7-8.) The Supreme c?urt may reach and decide the Unruh Act 
question in Donahue. 

The Beaty opinion and Relevant Precedent 

The Beaty opinion does not even mention op1n10ns of the 
California Attorney General and the administrative decision 
of the California Fair Employment and Housing Commission in 
Donahue, which hold that the Unruh Act does prohibit marital 
status discrimination. (See (1) the Opinions of the 
California Attorney General at 58 Ops.Cal.Atty.Gen. 608, 613 
(1975), cited with approval in Marina Point Ltd. v. Wolfson 
(1982) 30 Cal.3d 721, 736, at 59 Ops.Cal.Atty.Gen. 223, 224 
(1976), and (2) the decision of the- FEHC at D.F.E.H. v. John 
Donahue et al., Case No. 89-10, August 10, 1989, at 7). In 
add'ition to the failure to deal with this prior authority, 
we believe that the Beaty opinion erroneously applie~ the 
decision of the Supreme Court in Harris v. Capital Growth 
Investors XIV (1991) 52 Cal.3d 1142. Under Harris, the 
Unruh Act prohibits arbitrary discrimination on the basis of 
personal characteristics, as distinguished from lIeconomic" 
criteria. Harris, S2 Cal.3d at 1169. Marital status is 
properly characterized as a "personal characteristic" within 
the meaning of the Unruh Act. 

Request for Grant of Review 

The Beaty decision became final as to the Court of 
Appeal on June 28, 1992. If the Supreme Court does not act 
with regard to the Beaty Decision by July 28, the decision 
will become final in its current status as a published 
decision. For the reasons stated above, we urge the 
Supreme Court to maintain the status quo of civil rights 

1 If the Supreme Court concludes that the Donahues are not 
entitled to a religious exemption from the marital status 
discrimination prohibition, the judgment of the Court of Appeal 
would be reversed unless this Court .·were to decide that neither 
statute prohibits discrimination against unmarried couples. 

INHSEI n.pso 
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enforcement of marital status protection under the Unruh Act 
at least until the Supreme Court issues its decision in 
Donahue. We request that the Court: (1) issue an order 
prior to July 28 extending time to consider a ~ sponte 
grant of review in Beaty, (2) give full consideration to a 
grant of review of the Court's own motion, and (3) grant 
review and defer briefing in Beaty pending the Court's 
decision in Donahue. The Supreme Court has the authority to 
take all these actions pursuant to California Rules of Court 
Rule 28(a) (1). 

The court shoula grant review of the Beaty decision in 
order to secure unifcrmity of decision with prior precedent 
and the Donahue case, and to settle an important que~tion of 
law regarding t~le scope of the Unruh Act· s anti­
discrimination protection. See California Rules of Court 
Rule 29(a). t 

Alternative Request for Depublication 

Alternatively, MCFH requests the Supreme Court to Qrder 
the Beaty decision depublished pursuant to Rule 978 of the 
California Rules of Court. The opinion should be 
depublished because it ~ails to mention and.distinguish 
relevant contrary precedents, and because it erroneously 
applies the applicable standard for determining whether 
discrimination on the basis of a personal characteristic is 
prohibited by the Unruh Act. 

Thank you for your consideration of this request. 

Sincerely, 

INHSEl77 .pso 



July 21, 1992 

Honorable Chief Justice Malcolm M. Lucas, and 
Honorable Associate Justices . 
Supreme Court of the state of California 
303 2nd street, South Tower, 8th Floor 
San Francisco, CA 9 4107-1317 

RE: Beaty v. Truck Insurance Exchange, Third District Court of 
Appeal, Case No. COl0475 

TO THE CHIEF JUSTICE AND ASSOCIATE JUSTICES: 

The Fair Housing Council of Orange County respectfully 
requests the Court to grant review of the above entitled action on 
its own motion pursuant to Rule 28(a) (1) of the California Rules of 
Court. 

Beaty v. Truck Insurance Exchange is the first appellate 
decision to hOld t hat the Unruh civil Rights Act does not prohibit 
marital status discrimination against consumers. In so holding, 
the Thi rd District ignored contrary precedents set by both the Fair 
Employment and Housing Commission and the Office of the Attorney 
General, including the opinions of 58 Ops.Cal.Atty.Gen. 608 (1975) 
and 59 Ops.Cal.Atty.Gen. 223 (1976); moreover, the Court of Appeals 
failed to acknowledge a decision of this Court which cited the 
former Attorney General opinion with approval (Marina Point Ltd. v. 
Wolfson (1982) 30 Cal.3d 721, 736). Finally, this precise issue is 
currently pending in this Court in Donahue v. Fair Employment and 
Housing Commission, Supreme Court No. S024538. 

The Beaty decision was filed on May 29, 1992, and was final as 
to the Court of Appeal on June 28, 1992. So that this Court may 
maintain jurisdiction to grant review on its own motion, we would 
ask that it issue an order, on or before July 28, 1992, extending 
the time for considering a - sua sponte review-. Should .. the Court 
issue such an order, and after fully considering this question, it 
is our sincere hope that the Court will in fact grant review of the 
subject case and defer further briefing pending the forthcoming 
decision in Donahue. This would insure, at least until the Donahue 
opinion is rendered, that the current protections afforded under 
the Unruh Act will continue intact and undiminished. 

FAIR HOUSING COUNCIL of ORANGE COUNTY 
1222 N. BROADWAY, SANTA ANA, CALIFORNIA 92701 0 (714) 569-0823 

"Serving Orange County Since 1955" 
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In the alternative, and for the reasons previously cited, we 
would respectfully request that the Court order the Beaty decision 
depublished pursuant to Rule 978 of the California Rules of Court. 
If permitted to stand, this decision will inevitably have far­
reachinq and devastatinq effects on the livelihood of many of our 
staters residents. 

Rob B. Rank 
Fair Housinq Council of Oranqe County 
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L.AW OFFIC£8 OF 

GREENBERG, GLUSK!R. FIELDS, CLAMAN & MACHTINOER 

July 17, 1992 

VIA ~BDBRAL EXPRESS 

Hon. Malcolm M. Lucas, Chief Justice, and 
the Associate Justices of the Supreme Court 

303 2nd street, South Tower 
San Franciaco, CA 94107-1317 

Re: Beaty v. Truck Insurance Exchange, 
Third District Court of Appeal 
No. <;010475. Opinion Filed·May 29, 1992 

Dear Chief Justice and Associate Justices: 

taoo AVENUE OF THE STA"S 

eUITI2000 
Loa ANG£L£S. CALI'ORNJA 90087 

TELEPHONEr (810) 663-8610 

trAXI (SIO) 8&1-0687 

WRITE"-. OtRECT DIAL HU~P£~ 

(310) 201-7465 

OuR riLE NUMIC'-: 

99901-001.45 

Gr.enl)erg I Glusker, Field8,· Claman , Machtinqer serves as 
general c;ounsel to westside pair Houaing Council (ltWFHCn.), a 
nonprofit corporation organized to assist victims of illegal 
housing discrimination in West Los Angeles and neighborinq 
communities. We write to request that the Court grant review of 
the Beaty case on ita own motion under Rule 28(a) (1) ot the 
California Rules of Court. Alternatively, we asked the Court to 
order that the opinion be depublished under Rule 979 of the 
California Rules of Court. 

Organized in 1968, WPHC: is a community-based organization 
funded by government qrant. and private donations. operating 
under contracts with the city of Los Angela. and other Southern 
California municipalities, WFHC works to eliminate unfair housing 
practice. and assists homeseeters and renters who have been 
unfairly 4enie4 housing opportunities. In this role, WFHC 
conducts independent investigations to uncover avidence of 
ilieqai 4i.crimination, supports litigation on behalt ot victims 
of illegal discrimination, and occaaionally join. as a plaintiff 
in litigation aqainst landlords who violate fair housinq laws and 
the Unruh Civil Riqhta Act. 

The opinion in Beaty became final as to the Court of Appeal 
on June 28, 1992. Therefore, in order for the Court to preserve 

9990100145·156147.179 



GREENBERG. OLUSKER, FIELDS, 
CLAMAN & MACHTINGER 

Hon. Malcolm M. Lucas, Chief Justice, and 
the Associate Justic.. of the Suprema Court 

July 17, 1992 . 
Page 2 

its jurisdiction to grant reyiew.on its own motion, we 
respectfully urqe that on or before July 28, 1992, the Court 
issue an order Gxtendlng time for it to consider more fully 
whether to grant review. 

Among other thinqs, ~e Court of Appeal held in Beaty that 
the UnrUh Civil Rights Act does nat prohihit discrimination 
against consumers baaed on their marital status., Thi. very i.au. 
1a pandlng in this Court in Ponohue y. Fair EmRIQfMlDt~ 
Housing Commission, Supr. ct. No. S 024538. The issue was tully 
briefed by Real Party in Interest Verna Terry in the Donahu@ 
case. 

Both the Fair Employment and Housinq Commission and the 
Attorney General have concluded that the Unruh Civil Rights Act 
prohibits marital status discrimination. The Court ot Appeal in 
Beatx decided otherwise without reviewing any decision of the 
FERC or any opinion of the Attorney General. (See 58 
Ops.Cal.Atty.Gen. 60S, 613 (1975); 59 Ops·.Cal.Atty.Gen. 223,224 
(1976).) 

W.8~.id8 Fair Housinq Counoil respectfully requests that the 
Court maintain the status quo ante of civil rights enforcement 
pending its decision in Donahue. Alternatively, westside Fair 
Housing council requests that the Court order that the Beaty 
opinion be depub11shed pursuant to Rule 979 of the California 
Rules of Court. 

~~ 
Roger L. FUnk 

RLF/SW 

cc: Attached Proof of service 

9990100145-156'47.179 
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Lambda Legal Defense and Education Fund, Inc. 
666 Broadway, New York, NY 10012 (212) 995-8585 FAX (212) 995-2306 

606 S. Olive St .. Suite 580 , Los Angeles, CA 90014 (213) 629-2728 FAX (2 13) 629-9022 

July 23, 1992 

California Supreme Court 
303 - 2nd Street/So. Tower 
San Francisco, CA 94107-1317 

Re: Beatv v. Truck Tnsurance Exchanae 
Court of Apoea1 No. C 010475 
P~blished at 6 cal.App.4th 1455 

Action Required by July 28, 1992 

Dear Members of the Court: 

Lambda Legal Defense and Education Fund, Inc. and 
Lawyers for Human Rights filed a brief amicus curiae with 
this Court on May 15, 1992, in the case currently pending 
before the Court entitled Donahue v. Fair Employment and 
Housing Commission , S 024538. We now join in the request 
of Appellan~s Boyce Hinman and Larry Beaty that the Court 
"grant and hold" -rev iew of the above-referenced case, 
Beaty v. Truck Insurance Exchange, pending disposition of 
Donahue. 

As pointed out by Appellants Hinman and Beaty, the 
deadline for filing a petition for review in this case 
expired on July 8, 1992 . Counsel for amici did not learn 
that Appellants' counsel before the court of appeal had 
failed to fil~ a petition for rev ietv until after July s . 
Because of the similarity of issues resolved in Beaty to 
those raised before this Court in Donahue, amici believe 
that the interests of fairness and judicial consistency 
will best be served through the Court's exercise of its 
power ~ sponte to "grant and hold" review of the. Beaty 
case, pending disposition of Donahue. Alternatively, 
amici urge this Court to depublish the Beaty decision as 
inconsistent with e x isting caselaw. 

The Beatv decision addressed the issue of whether, 
in the context of insurance, the Unruh Civil Rights, 
Civil Code section 51 et seq., prohibits business 
establishments from discriminating against unmarried 
couples on the basis of their marital status. This issue 
already lies before this Court in Donahue. Not only does 
this issue a ffect the consituents represented by amici, 

Througb test-ca.sc litigation and public education. Lambda works nationally to defend and octeod the rights of lesbWui, 
gay men, and people with HIV. Lambda is a non-profit , taX-oempt orpnization founded in 1973 . 
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this issue similarly affects all persons, married or unmarried, 
who may face differential treatment based on their marital 
status. The decision in Beaty that such discrimination is not 
barred by the Unruh Act is inconsistent with existing precedent. 
The Beaty decision does not address two conflicting opinions from 
the Office of the Attorney General: 1) 58 Ops.Cal.Atty. Gen. 
608, 613 (1975) (cited with approval in Marina Point Ltd. v. 
Wolfson (1982) 30 Cal.3d 721, 736); and 2) 590ps.Cal.Atty.Gen. 
223, 224 (1976). The decision also conflicts with the decision 
of the Fair Employment and Housing commission and the Court of 
Appeal in the Donahue case. 

A "qrant and hold lf is appropriate in instances such as this 
to preserve the status quo and to prevent a miscarriage of 
justice. If the Beaty decision is allowed to stand unreviewed, 
numerous agencies will be hampered in their interpretation and 
enforcement of the Unruh Act. The Beaty court did not have the 
benefit of the participation of these agencies and the numerous 
amici who have prov~ded this Court with additional insight into 
the ramifications of such a holding. Thus, the decision should 
be held pendi~g, disposition of Donahue. 

For the foreg,oing reasons, we respectfully urge the C,ourt to 
issue an order on the Cbu~t's own motion to grant review 'in 'Beaty 
arid de'fer further action pending the Court's decision 'in Donahue, 
or, alternatively, to depublish the Beaty decision. 

Respectfully submitted, 

~/Y~ 
Mary Newcombe 

cc: Attached Proof of Service 

Counsel for Amici curiae 
Lambda Legal Defense and 
Education Fund, Inc. and 
Lawyers for Human Rights 
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No. 3rd COI0475 - S027760 

IN THE SUPREME COURT OF THE STATE OF CALIFORNIA 

IN BANK 

LARRY BEATTY et al. 

v. 

TRUCK INSURANCE EXCHANGE 

The time for granting or denying review on the court's 

own motion's hereby extended to and including August 27, 

1992, or the date upon which review 1s either granted or 

denied. Rule 28(a)(1) California Rules of Court. JU~ 2! J992 
he;~: (; : .. ' \v. .... '. ·p"Wo,;;·,·.· .. '·.I. t .. . .... I \.'.~. yo , 
""--- • 'tl!f\ ~ ...... • 1\ - ..... - u~ . 

01::':"0 f'( ~-"---

£ot1Di Chief Justice 



Third Appellate District No. C010475 
5027760 

IN THE SUPRE~1E COURT OF THE STATE OF CALIFORNIA 

IN BANK 

LARRY BEATY Et Al., Appellants 

v. 

TRUCK INSURANCE EXCHANGE, Respondent 

SUPREME COURT 

FILED 
AUG 271992 

RObert Wandruff Clerk 

DEPUlY 

The requests to grant review on the court's own motion are denied. 
The requests for an order directing depub11cation of the opinion 
are denied. 
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Display 1991-1992 Bill Text - INFORMATION 
BILL NUMBER: SB 1923 

BILL TEXT 

INTRODUCED BY Senator Marks 

FEBRUARY 21, 1992 

An act to amend Section 790.03 of the Insurance Code, relating to 
insurance. 

LEGISLATIVE COUNSEL'S DIGEST 

SB 1923, as introduced, Marks. Insurance: unfair practices. 

PAGE 1 

Existing law prohibits life or disability insurers from engaging in certa~~ 
discriminatory practices, as specified, on the basis of race, color, religio~, 
-national origin, a~cestry, or s-exual orientation.· _ 

Existing law also defines and provides remedies for various unfair 
p~actices in the business of insurance. One of these categories of unfair 
practices is the making or permitting of unfair discrimination between 
individuals of the same class and equal expectation of life in the rates 
charged for any contract of life insurance or of life annuity or in other 
benefits payable or in any other of the terms and conditions of the contract. 

This bill would revise that unfair practice provision to specifically 
include, as an unfair practice, discrimination based on an individual's race, 
religion, national origin, marital status, or sexual orientation in the rates 
charged lor any contract of insurance or in other benefits payable or in any 
other of the terms and conditions of the contract. 

Vote: majority. Appropriation: no. Fiscal committee: no. 
State-mandated local program: no. 

/tJ3 



SENATE BILL No. 1923 

PROPOSED AS AMENDED 
July 1, 1992 

Introduced by Senator Marks 

February 1, 1992 

An aot to amena Section 790.03 of the Insuranoe Code, relating to Insurance. 
sa 1923, as Introduced, Marks. In$urance: unfair practices, 

The people Of the State of Oallfornla do enact as follows: 

SECTION 1, Section 790.03 of the Insurance Code Is amended to read: 
790.03. The following are hereby defined as unfaIr methods of competition and 

unfair and deceptive acts or praotioes in the business of Insurance. 
(a) Making, Issuing, cirCulating, or oauslng to be made, Issued or circulated, any 

estimate, Illustration, circular or statement misrepresenting the t~rms of any polloy Issued 
or to be Issued or the benefits or advantages promised thereby or the dividends or share 
Of the surplus to be received thereon, or making any false or misleading statement as to 
the dividends or share of surplus prevIously paid on similar policies, or making any 
misleading representation or any misrepresentatIon as fO the financial condition of any 
Insurer, or as to the .legal reSfJlVS sY$tem upon which any life Insurer opera.tes; or ·uslng 
any name or title of any polioy or class of policies misrepresenting the true natui'e thereof, 
or making any misrepresentation to any polioyholder Insured In any company for the 
purpose of InducIng or tending to Induce such policyholder to lapse, forlelt, or surrender 
his or her Insurance. 

(b) Making or disseminating or o81Jslng to be made or disseminated before the 
pUbliC In this state, In any newspaper or othet publication, or any aavertising device, or 
by public outcry or proclamation, or In any other manner or means whatsoever, any 
statement containIng any ~ssettion, representation or statement with respect to the 
business of Insurance or with respect to any person In the oonduct of his or her insurance 
bus/ness, which Is untrue, deceptive, or misleadIng, and whloh Is known, or which by the 
exercise of reasonable care should be known, to be untrue, deceptive, or misleading. 

(a) Entering into ony agreement to oommlt, or by any concerted act/on oommltting, 
any act of boyoott, coerQ/on or ;ntlmldation resulting In or tending to result In 
unreasonable restraint Of, or monopoly In, the business of Insurance., 

(d) FIJJng with any supervisory or other public offioial, or making, publishing, 
dissemlnatingl Circulating, or delivering to any person, or placing befOre the public, or 
causing directly or IndIrectly, to be made, PUblished, dlsseminaterJ, Circulated, delivered 
to any person, or placed before the public any false statement of financial oondition of an 
in~lJre( with Intent to deceive. 

(e) Making any lalse entry In any book, report, Of statement of any Insurer with 

/0'1 
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Intent to deceive 8f)y agent or examiner lawfully appointed to examine Into Its condition 
or Into any of Its affairs, or ony public oHloi8/ to whom the Insurer is required by law to 
report, Of who has authority by law to examine Into Its condition or Into any 01 Its affairs, 
or, with like Intent, willfully omitting to make a true entry of any materlallact pertaining to 
the business of the insurer in any book, report, or statement of the Insurer. 

(f) Making or permitting any unfair discrimination between indIviduals of the same 
c/aS$ and equal expectation of life, IncllJdlng, but not limited to, dlsorlmlnatlon based on 
an Individual's race, religion, gender. sex. of/gin, marital status, or sexual orientation, In 
the rates charged for any contract of Ofe insurance or of ILfa @noull¥ or in the dividends 
or other benefits payable thereon, or In any other of the terms and condItions of the 
contract. 

This subdivision shall be Interpreted, for any oontraot of ordinary life Insurance or 
Ind/vidu81 life annuity applied for and IS$ued on or after January 1, 1981, to require 
differentials based upon the sex Of the Individual Insured or annuitant In the rates or 
dividendS or benefits, or any combination thereof. This requIrement Is satlsf/sri /f those 
dlHerentia/s are substant;ally supported by valid pertJnent data segregated by sexl 

Including, but not necessarily limited to, mortality data segregated by SeK. 
However, for any contract 01 ordinary life Insurance or InaiV/dual life annuity 

applied for and Issued on or after Janusty 1, 19811 but before the compllanoe clate, In lieu 
of those differentials based on data segregated by sex, rates, or divIdends or benefits, or 
any combination thereof, for ordinary life insurance or il1d/Vidua/llfe annuity on a female 
life may be calculated 8S follows: (a) according to an age not less than three years nor 
more than six years younger than the actual age of the female Insured or female 
annuitant, In the case Of 8 .oontract of ordlnsty life Insurance with a faoe value greater 
than five thousand dollars ($5,000) or a contraot of Individual life annL!lty; and (b) 
according to an age not more t!1an six years younger than the -actu81 age of the female 
Insured, In the case 01 a oontract of ordlnaty life Insurance with a "face value of five 
thousand dollars ($0,000) or less. "Compliance date" aa used In this paragraph shall mean 
the date or. dates established as the operative date or dates by futufe amendments to this 
code directing and authorizing life Insurers to use a mortality table containing mortality 
data segregated by sex for the oa/oulation 01 adjusted premiums and present values for 
nonforleiture benefits and valuation resefVSS as specilled In Sections 10163.5 and 10489,2 
or suocessor sections. 

Notwithstanding the provisions of this subdivision, sex based differentials in rates 
or dividends or benefits, or any oomblnatiOn thereof, shall not be required (or (1) any 
contract of life Insurance or life annuity issued pursuant to arrangements which may be 
considered terms, oonaltlons, or privileges of employment as these terms are used in Title 
VII of the Civil Rights Aot of 1964 (Public Law 88-352), as amended, and (2) tax sheltered 
annuities for employees of public sohoo/s or of tax exempt organizations described In 
SectIon 501 (0)"(3) 01 the Internal Revenue Code. 

(g) Making or permitting any unl~ir discrimination between lndlvldual§ of the §Pme 
class. In eluding. but not limited to discrimInation based on an individual's race. rellg/oo. 
gender, Sex. national origin. mBrlt@/ status. Qr sexual orientation In the accftptsnc8 or 
reJection of any oonfract of tMsurance .. .-'n the rates Charged theratn. or In the dlvlrJends 
gr other benefits Rayable tbereon, 0; In any other Of the terms and conditIons of the 
QODtrac(. . 

. rne remedies avaj/ao../e under subdM,Lons (0 and (g) shall be cymulatlve to those 
§et forth under thIs cQde and shan not prohibit any other remeay prayjged ~ law. 

(11) Mar/tal status may be conSidered as a faetor for the .. rJeterm/natlQ" Qf rates to 
/tJ!) 
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b§ charged In automobile Insurance policies. prgYided that 'aid latM ,re based on 
actuarial Bluet/os and tab{as as..lRf)rov§d l2Y th§ De.partment Qf Insurance. . 

(9) 
OJ Making or disseminating, or causIng to be mad$ or disseminated, before the 

public In this state, In any newspaper or other publication, 0' any other advertising device, 
or by publiC outcry or proclamation, or In any other mBnner or means Whatever, whether 
directly or by implloation, any statement that a named Insurer, or named Insurers, are 
members of the California Insurance Guarantee AsSOCiatIon, Of Insured against Insolvency 
as defined in Section 119.5. This subdivision shall not be Interpreted to prohIbit any 
activity of the California Insurance Guarantee A$soclatlon or the commissIoner authorized, 
directly ?' by Implioation, by Artlole 14.2 (commencing with Section 1063). 

(ID 
OJ Knowingly committing or performing with such frequency as to Indicate a 

general business practice any 01 the following l:JnfaJr claims settlement practices: 
(1) Misrepresenting to claimants pertinent facts or Insurance polloy provIsIons 

relating to any coverages at Issl,Ie. 
(2) Failing to acknowledge and aet reasonably promptly upon communloations with 

respect to claims ariSing under Insurance policies. 
(3) Failing to adopt and Implement reasonable standards for the prompt 

Investigation and processing of claims arising under Insurance pollo/es. 
(4) Failing to affirm or aeny coverage of claims wlthi" a reasonable time alter proof 

of loss requirements have been completecf and submltterJ by the Insured. _ 
(5) Not attempting In gOOd faith to effectuate prompt, fair, ana eqUitable settlemente 

of claims In which 1fFJblllty has become reBsonably clear, 
(B) Compelling Insured .to Institute litigation to recover amounts due under an 

Insurance policy by offering substantially less than the amounts ultimately recovered In 
aotlons brought by the Insured, when -the Insured have made claIms for amounts 
reasonably similar to the amounts ultImately recovered. 

(7) AttemptIng to settle a claim by in Insured for less than the amount to which a 
reasonable man would have believed he was entitled by reference to written or printed 
advertiSing material accompanying or made part of an applloatlon. 

(8) Attempting to settle claims on the basis 01 an application which was altered 
without notice to, or knowledge or consent of, the Insured, hIs or her representative, 
agent, or broker. . 

(9) Failing, after payment 01 a claIm, to Inform Insured or beneflo/aries, upon 
request by them, of the coverage under which payment has been made. 

(10) Making known to Insured or claimants a practice of the Insurer of appealing 
from arbitration awards In favor of Insured or c/almants for the purpose of compelling 
them to accept settlements or compromises less than the amount awarded In arbItration. 

(11) Delaying the Investigation or payment 01 claims by requJllng an Insured, 
c/a/mant, or the physician of either, to submit a preliminary c/alm report, and then 
requiring the subsequent submission of formal prool of loss forms, both 01 which 
submissions contain substantially the same information. 

(12) Failing to settle claims promptly, where liability has become apparent, under 
one portion 01 the Insurance policy coverage In order to Influence settlements uncler other 
portions of the Insurance policy coverage. 

(13) Failing to provide promptly a reasonable explanation 01 the basis relied on in 
the insurance policy, In relation to the facts or applicable lawl for the denial of a olaim 
or for the offer of a oompromlse settlement. 

(14) Directly advising 8 claimant not to obtain the services of an attorney. 

,- . '-"-
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(15) Misleading a olalmant as to the applicable statute of IImltaUons. 
(18) Oelaylng the payment ot proviSion of hospnaJ, meOiCIJI, or surgical benefits tor 

!8N/ces provided with respect to acquired immune deflclet10y syndrome or AIDS-related 
complex for more than 60 days after the Insurer has received a olalm for those benefits, 
where the delay In claIm payment Is for the purpose of Investigating whether the oondltion 
preexisted the coverage. However, this 60 .. day period shall not Include any time during 
which the Insurer Is awaIting a response for relevant medlca/lnformallon from a health 
care provider. 
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LOS ANGELES CITY TASK FORCE ON FAMILY DIVERSITY 

May 19, 1988 

The Honorable Michael Woo 
Memhe~ Los Angeles City Council; 

The Honorable Thm Bradley 
Mayo~ City of Los Angeles; 

The Honorable Jolm Ferraro 
President, Los Angeles City Council 

and Members oT the City Council; 

The People oCtile City of Los Angeles: 

It is with Jlleasure that the thu1Y-Se\'en members of Ule Los Angeles City 'Thsk Force on Euni1y Diversity hereby submit our Final 
Report and recommendations. 

When we began this project some two years ago, it quickly became, obvious that a study of the stre~ and ,,'e8knesses of 
contemporary family life in Los Anaeles would be an enonnous undertaking. We therefore organized ourselves into specific research 
teams, each focusing on selected family demographics, populations, topics, and problems. As part of our mandate, our research 
included an examination of families that have not traditionally had ule benefit of pUblic study and documentation. . 

Through our public hearings, we gathered infonnation from 'a variety of witnesses - advocates, academics, service providers, and 
legal experts, as well as individualS who related personal experiences that helped illuminate problems in a very vivid wa)t 

Although not encompassing every conceivable family issue, our Final Report includes anaIrses of a number of critical problems that 
vex contemporary fainilies -- available and affordable housing, transportation, affordable msurance, child care, family violence and 
abuse, quality education, and issues related to employment opportumty and economic well·being. 

Throutd1out this project we have attempted to recognize ways in which public policy may not be consistent with the reali!1ofhow we 
live. Where we have uncovered legal, institutional, or practical burdens imposed upon family Jife as a matter of public poIi~ we ha\'e 
suggested remedies. Where we have found programs or policies supporting family Jife, we liave specifically commended them. 

During the course of its stud~ the 'Thsk Force disco\'ered that "family" is a ve~ broad and expansh'e concept, which is capable of 
encompassing a wide variety of committed relationships. This conceptual flexibility is consistent with local family' demographlcs. The 
City of Los Angeles is undeniably rich in family diversil)t 

We appreciate Ute opportunity to haye served lbe people of Los Angeles. We ha\'e learned enormouslJ from everyone who particip~ted 
in this project and we sincerely hope tlIat all families will benefit fiom our findings and recommendations. 

Sincerel~ 

~e!S~ 
Co-Chm 

~frJ~ 
Nora Baladerian, Ph.D. 
Co-ehair 
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INSURANCE 
Insurance is a subject of major concern to Los Angeles families. 

During a medical emergenc~ for example, health insurance may be all 
that stands between sumval and ruination for one~ family. Under the 
la"4 the family car must have liability co,'erage. If the car is fmanced, 
lenders insist that there is also replacement covera~e. ~lortgage com­
panies demand that the family home be insured ap'ainst hazards. 
Although life insurance is not "essential," many hea~s of household 
buy it in order to protect their dependents. Disability insurance can 
~arantee income that might otherwise be threatened by the extended 
illness of a family~ primary wage earner. :\105t families in the city are 
renters; renter's insurance guards against the ever·increasing risk of 
burglary. Obtaining and maintaining insurance - health, life, auto­
mol:iile, homeowner's, renter~, and more - ha~ become a very serious 
and important matter; it is essential to pro:ect family assets. to protect 
family members, and in some instances, is required by lalv, 

According to Steve Miller, Executile Director of Insl'rance Consum­
ers Action Network (ICAl'l). about 13% of the disposable income of a 
family is spent on insurance.! That makes insuranc~ the third leading 
family expenditure - after shelter and food. bllt before taxes.2 

Although insurance is a necessity for everyone, its cost is often 
prohibitive for middle and lower-income families; it is not a luxury, but 
It is often priced as if it were. 

The impact of the so-called insurance crisis is being experienced by 
parents who cannot afford automobile insurance for their teenagers, 
seniors who are dropJling their homeowner policies. lower-income work­
ers who drive to and from work uninsured, and middle·income workers 
denied health and life insurance, not hecause the .. ' cannot afford it, but 
h"ecause of lifestyle discrimination. . , 

As a reaction t9 this crisis, more than 25. 000 Los Angeles area 
consumers recently e."<pressed their frustration in letters sent to Tom 
Vacar, Consumer Reporter to KCBS-TV in Los Angeles.3 of the first 
16,000 letters analyzed, 90% complained about automobile insurance. 
Many others criticized homeowner and health insurance, and the high 
premiums that are causing day care centers to close. People complained 
most about "insurance company greed," than the lack of affordability. 
Most of the consumers suggested a need for more active state regulation 
of the insurance industry. A considerable number wanted tlle state to 
actually take over the industry. 

The California Department of Insurance also receives a large 
number of complaints from consumers, nearly 14,000 in 1984-85, for 
example:~ However, according to the state Auditor General, these com­
plaints'reflect only a portion of dismmtled insurance consumers.s 
Many find it difficult to reach the department; during a one-week 
period in March 1986, consumers received busy signals more than 7,000 
times when attempting to telephone the Department of Insurance.6 
Citing such problems as the department~ overwhelming backlop' in 
processing complaints .. the Auditor General concluded that "the public 
lacks protection against improper conduct" by insurance companies. j 

The Task Force on Family Diversity e.umined the insurance issue 
with the assistance of law student researchers.S with input from the 
Association of California Life Insurance Companies.9 with information 
from the legal counsel to the state Department of Insurance. with advice 
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from consumer advocates,lO with testimony from insurance profes­
sionals,ll and with recommendations supplied from Task Force mem­
bers.t2 

The major areas of complaint that surfaced during tlte Task Force 
study focused on the price of automobile coverage and on lifestyle 
discrimination in automobile, healtll, and life insurance. 

Automobile Insurance 

Under present California la"4 automobile insurance rates are mini· 
mally regUlated. In other states, rates are re~ated by various methods. 
Some states establish rates insurers may cuarge; others require prior 
approval of rates by the Insurance Commissioner. Most states provide 
some form of review either as rates are introduced or changed.13 

The current law in California - virtually unchanged since enacted in 
1947 - provides for an "open rating" or competitive ratemaking 
system; although the law requll'eS that insurance rates not be exces5ire. 
inadequate, or unfairly discriminator~ the law includes no concrf'te 
standards and is generally not enforced by the state Insurance Commis· 
sioner. Under existing law, companies are not even required to report to 
the insurance department the rates they charge consumers. 

Tho years ago, the Little Hoover Commission reported that: "The 
Insurance Commissioner has held only one public hearing on e"rt'~~i\'e 
rates and has never fined an insurance company for excessive iJ!es 
since 1943."14 The Commission identified as one of the major \Illd,·rl~·. 
ing causes of the insurance crisis:1s 

The Insurance Commissioner~ lack of authority and lear!· 
ership in tlle rate-setting process - the Insurance Com· 
missioner does not have authority to control rate increa~e~ 
in California [prior to the increase1 and has not exercised 
his [sic] discretionary powers to control rate increases 
[after an increase] and make insurance available. 

The Little Hoover Commission recommended that consideration be 
given to requiring the Insurance Commissioner~ prior approval of rate 
increases in excess of15%.16 

'l\vo recent studies have demonstrated the relationship between state 
regulation and the cost of insurance. The General Accounting Office -
the investigative arm of Conp:ss - found that the cost of automobile 
insurance was always higher m "competitive" rating~states like Califor. 
nia wbere there is no rate re~ation. Rates in so-called "competitive" 
states were about 14% hiper than in re~ated states,17 A study commis­
sioned by the CalifOrnIa State Assembly found that the profits of 
automobile insurance companies in California were about 30% higher 
than in states with a stronger regulatory environmenl18 , 

It is a misnomer to call California an "open ratinp''' or "com­
petitive" state for automobile coverage. Price rL"<ing ~y insurance 
companies is not iIle~ under federallaw,19 nor is it illegal under state 
lalv.20 Current law authorizes insurers to act "in concert" in setting 
rates, thus conferring upon insurance companies a unique exemption 
from antitrust laws. Last year, Attorney General John 'Van de Kamp 
addressed this problem:21 

Nothingprobihits insurance companies from fL"<ing ratc~. 
from agreeing not to compete, fl'om allocating telTitori('s 
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to one another. from obtaining and exploiting a monopoly in any line of 
insurance. And no other industry enjoys this kind of sweeping e.~emJr 
tion from the antitrust laws. . . . 

Tlus immunity is unhealthy for consumers aild it is unhealthy for the 
industry itself. It breeds a culture of collusion. Hearings before the 
Depa11ment of Insurance last year revealed that the two largest auto 
insurers in the state had a practice of routinely excItanging their rating 
books - in effect their price lists. Such exchanges suggest a fundamen­
tally unhealthy pattel'll of collusive conduct. 

The Task Force on Family Diversity agrees that the current exemption 
of insurance companies from the state's antitrust laws is inappropriate 
and harmful to the people of tIte state. The exemption should be 
repealed so that price ftxing by illsurel'S would be unlawful and so the 
exchanging of price information amon.~ insurers with the purpose of 
suppressing competition would also be illegal.!!!! 

:\lany insurers claim that pl"ice fIXing does not exist and that C')Jlsum· 
ers can ftnd the lowest rate and best coverage by shopping around. 
However. one recent consumer study found that price shopping for 
insurance co,-el'age is ,'irtually impossible.!!3 

"Redlining." a pl'actice in whicIt insurers set prices through a 
complex formula of residential location, occupation, age and sex classi. 
fications, is also a subject of extensive criticism. State Senator Art 
Torres has called for legislation prohibiting the setting of rates on any 
factor other than an individual's driving record:!!-\ 

)Iore and more people in this ~tate cannot afford auto 
insurance e,'en though they h.a,-e good dliving recor~s, 
Insurance rates should be based on a person's dri,-ing 
record, not on his or her zip code, marital status, occupa· 
tion. or sex. That is unfair. 

Redlining of certain areas and groups makes minimum auto liability 
insurance so expensive that an estimated 50% to 60% of drivers in 
some sections of Los Angeles, and 150/0 to 20% statewide, are unin· 
sured.25 

Insurance Refol·m. In addition, noting that California is one of 
only ftve states that allow automobile insurance companies to raise 
ptices without justifying the size of rate increases, Attorney General 
John Van de Kamp has joined consumer advocates and many legislators 
in calling for l'ate re!!Ulation.26 Last year, the Attorney General sup· 
ported proposed legi~ation which would have: (1) enacted a system of 
flex.rating for property/casualty insurance; (2) cl-eated an insurance 
consumer advocate's office within the Department of Justice; (3) 
required plior approval by the Insurance Commissioner of any rate 
increases exceeding 100/0 in personal lines or 25% in commercial lines 
and (4) established an Office of Consumer Advocate to present a public 
point of view of proposed rate changes.27 Although the bia and several 
proposed compromises, passed the Assembly Finance and Insurance 
Committee, it failed to pass the Assembly Ways and Means Committee, 
thus ending consumers' hopes for legislative relief.28 

According to the Attorney General, "It's a stalemate. The powers 
have basically produced gridlock. "29 As a result, he suggested that tIte 
only path to reform might be a statewide ballot initiative. 

41 

The Task Force on Family Diversity believes that the following 
reforms should be enacted into law either b)' the Legislature or through 
the initiative process: (1) rate regulation - rate increases or decreases 
that exceed specified ranges should require prior approval by the state 
Insurance Commissioner; (2) antitrust e.remption - the insurance 
industry should be stripped of its exemption from the state's antitrust 
laws; (3) insurance consumer acIvocate - an Office of Insurance Con· 
sumer Advocate should be established, with authority to intervene on 
behalf of consumers in any rate·related matter; (4) pood dril'er discounts 
- insurers should be' required to offer "gOOd driver" policies to 
customers who have had no accidents or moving violations within the 
past three years; (5) plain langr}age policies - insurance policies should 
be requh-ed to be written so that they are concise and easy to read; (6) 
mid· term cancelations - policies should not be cancelable in midterm, 
except for nonpayment of premiums, fraud, gross negligence or crimi. 
nal convictions; (7) conflict of interest - the Insurance Commissioner 
and the Consumer Advocate should be barred from employment with 
auy insurance company or trade association for three years after leaving 
office. 

Seven initiative _Prollosals for insuranr.e reform have emerged,3D 
Three have been offered by consumer advocacy organizations: two are 
sponsored by individuals; oue is backed by insurance companies: and 
one has been drafted by triallawyers.31 The Thsk Force belieres that 
either of the proposals offered by two of the consumer ad\'0'=3cy groups 
- Access to Justice or Insurance Consumer Action Network - most 
closely promote these seven areas ofruform.32 

The need for insurance reform in California became l'\ en more 
critical when the California Supreme Court upheld the constitutionality 
of the state's mandatory auto liability insurance laws.33 l' ndcr .! ,I !t' law .. 
a mototist stopped .for a moving violation must produce p:-,)uf of 
insurance. Failure to do so may resUlt in a fme and a suspcmi~1I1 of the 
motorist's driver's license. In the wake of the Supreme Court ruling. 
Mayor 'Ibm Bradley endorsed a proposed ballot initiative prohibiting 
automobile insurance redlining and requiring Insurance Commissioner 
approval for all rate increases.34 

The Task Force on &mily Diversity fmds that insurance reform in 
California is long overdue. The Task Force commends Mayor Bradley 
and Attorney General Van de Kamp for supporting meaningful insure 
ance reform, even if it must come in the form of a voters' initiatire, The 
Task Force recommends that the City Council support either the ini· 
tiative proposal sponsored by access to justice or that proposed by tbe 
Insurance Consumer Action Network (leAN). 

Lifestyle Discrimination 

During the course of this study. the 'Thsk Force has become aware of 
widespread lifestyle discrimination by insurance companies in Califor­
nia and throughout the nation. By "lifestyle discrimination," the Thsk 
Force is referring to situations in which insurers deny coverage, set 
higher rates, or cancel policies because of the sexual orientation or 
cohabitation status of the applicant or the insured. Complaints of 
lifestyle discrimination have lieen raised by both unmamed heterosex· 
ual couples and same-sex couples. 

Widespread complaints regarding discriminatory underwriting prac­
tices by California msurance companies were confmned by consumers, 
consumer advocates, civil rights advocates, the Insurance Commis­
sioner's offic~ as well as insurance brokers and agents. 
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According to a representative of Common Cause. insur· 
ance coverage is often denied in Southem California 
because of the consumel'''s choice of neighborhood. choice 
of automobile. 01' choice of life partner. For example. a 
local insurance company refused to grant automobile 
insurance to a woman merely because she was a Hmilitary 
wife." i,e,. her spouse was enlisted in the :\'avy.3S 

In his public hearing testimony, Tony ::'tlelia, President of National 
Business Insurauce Agency (NBIA~ descl'ihed lifestyle discrimination 
by insurance companies in property and casualty insurance,36 He 
related that some companies refuse to issue a joint homeowner"s policy 
in the names of two same·sex householdel's. as their interests may 
appear on a deed. although joint policies are issued rou tinely to married 
couples, Most companies will not offer a family discount on automobile 
insurance to an unmarried couple who live together and share cars. even 
though such discounts are offered to blood relatives and married cou· 
pIes, One company actually wrote to ~~IA and complained that the 
agency was writing too many policies for unmarried persons. 

Brendt Nance, President of Concerned Insurance Professionals for 
Human Rights. documented lifestyle discrimination in health. life. and 
disability insurance,37 He reported that some companies refuse to issue 
a life insurance policy if the consumer names a beneficiary who is not 
related by blood, maniage. or adoption. One major carrier charges two 
unmarried 3S·year·olds a total of S213.60 per month for basic health 
coyerage. while a married couple.could purchase the same cO';erage for 
$197 per month. 

Leonard Graff.. Legal Director fOi" Natiunal Gay Rights Advccates 
(NGRA~ testified ~oncerning lifestyle discrimination against gays and 
lesbians.38 Complaints receiyed by NGRA about automobile insurance, 
homeowne1' and renter policies. umbrella 01' excess liability policies. 
and health insurance relate to outright deniai of co\'era~e, the naming 
of beneficiaries, and, most often, rate discrimination agamst unmarried 
couples, 

One company. the Automobile Club of Southern California, recently 
extended family discounts for automobile insurance covel'age to unmar· 
ried couples. Previously. the discount was available only to married 
couples.39 Some companies have followed A.AA"s e."<3mple. but others 
continue to extend fainily discounts only to married couples. The AAA 
refonn, howeve~ only applies to insurance but not to menlbership in tIte 
Auto Club. The Automobile Club of Southern California continues to 
maintain membership discount practices which discriminate against 
unmarried couples. For enmple, a married couple may purchase one 
master membership and a discounted associate membership, while an 
unmarried couple must pay for two master memberships. In view of 
changing demograpbics and family structures in Southern California 
in 1987, the Auto Club created an internal A.-\,,\, Thsk Force to review 
membership rating practices and to recommend possible revisions to 
the Board of Directors. The AAA. Thsk Force will recommend ways in 
which the club"s membership rules can be amended to accommodate 
the needs of contemporary families. 

Unmal1'ied couples also e.xperience lifestyle discrimination when 
. attempting to purchase renter's insurance. Renter's insurance protects 

occupants of an apartment or hOllse against property damage or lia· 
bility. ~lost insurance companies will not isme a policy jointly to an 
unmarried couple renting an apartment; two policies. with two pre· 
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miums, are required. A mamed couple, however, can save money by 
obtaining a joint policy. 

Accordin~ to Leonard Graff, lifestyle disclimination in home and 
automobile msurance is primarily rate disclimination on the basis of 
marital status or sexual orientation. 

California Administrath'e Code Section 2560.3 prohibits insurers 
from discriminating against consumers on the basis of marital status or 
sexual orientation. However, the Insurance Commissioner has inter· 
preted tIte law narrowly so as not to apply to the type of lifestyle 
mscrimination just described. According to Graff:-W 

Wen. they [Insurance Commissioner's Office] don't feel 
that those regulations cover the situation involving cou· 
pies. In other words, in the examples that I have been 
(lescribing - like automobile insurance - people. 
regardless of their sexual orientation, are not having too 
much trouble getting a policy because they are gay or 
lesbian. The problem is getting a discount because they 
are a couple. And in my conversations with Peter Groom 
[Le~ Counsel to the Insurance Commissioner], he"s tak· 
ing the position that this is "rate discrimination" and is 
beyond the jurisdiction of the Commissioner. 

Unmarried couples, who write to the Insurance Commissioner's 
Office complaining of such lifestyle discrimination;n are simply 
informed that there is nothing that the Insurance Commissioner Cln 
do.-l2 

The Task Force on Fllmily Diversity recom"mends several actions that 
the Insurance Commissioner and'" other agencies can take to protect 
unmarried couples from the contiIiuing and widespread lifestyle dis· 
crimination. 

First, the Insurance Commissioner can declare various practices 
against unmarried couples to be "unfair practices," such as refusal to 
issue a joint renter's or homeowner's policies to an unmarried couple 
living together in their jointly owned or rented residence. Granting 
discounts to cohabiting couples wbo are married while denyin~ such 
discounts to similarly situated unmarried couples should also be 
declared an "unfair p~ctice," as should the refusal of an insurance 
company to allow a life insurance applicant to name a lifemate as 
beneficiary. " 

The California Insurance Code provides for remedies through the 
Insurance Commissioner against wifair practices engaged in by those 
in the business of insurance:&3 The Commissioner shoUld use the power 
provided in the code to conduct investigations of such unfair practices, 
and, wItere appropriate, commence administrative actions against vio­
lators • .u If a company continues such/ractices after an administrative 
hearing. adverse determination, an warning,4S the Commissioner 
should, through tIte state Attorney GeneraL seek a restraining order 
a~st the compan~.a6 Any company who defies a court order. in 
addition to a contempt proceeding, faces fines and possible suspension 
of license or certificate to. engage in the insurance liusiness." i 

Although it appears that tlte Insurance Commissioner has the author· 
ity to address instances of lifestyle discrimination throu17h the com· 
plaint procedure authorized by tbe Insurance Code,-lS sucY. action has 
not been taken to date. 
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The Task Force on Familv Diversity calls on the Insurance Commis­
sioner to officially 11lle thai lifestyle discrimination by insurance com­
panies. including rate discrimination against unmarried couples, is an 
unfair business practice. The :\layor and the City Council should 
communicate \\;th the Commissioner, expressing their concern for the 
protection of unmarried couples lhing in the cit~ urging the Commis­
siOller to use the authority to regulate and restrain such practices. 

Furthermore, the Unruh Civil Rights Act may provide an additional 
mechanism for protection.49 The Unruh Act bars all forms of arbitrary 
discrimination by busi.'less establislunents of e\"ery kind. Sexual orien­
tation discrimination is prohibited by the Cnruh Act.SO It would seem 
that marital status discrimination is arbitrary in many contexts. Califor­
nia statutes forbidding such discrimination have been interpreted to 
prohibit discri.ilination against llnmarried couples.sl By analogy, it 
would appear that discrimination by insurance companies against 
unmarried couples would violate the Unruh Civil Rights Act 

The Attorney Genera~ the state Department of Fair Employment and 
Housing (DFEH), district attorneys and city attorneys all bave jurisdic­
tion to enforce the Uuruh Civil Rights Act. 52 Indi\idual complaints may 
be investigated and processed by DFEH. The Attorney General or local 
district or city attorneys may bring court actions to enjoin a "pattern or 
practice" violating the Unruh Act; they may also bring ch1.l actions 
under "unfair competition" statutes to enjoin unfair or unlawful busi­
ness practices.33 Thus, remedies exi£t beyond those found in the Insur­
ance Code.s4 However. since consumers me their complaints prinlarily 
,~ith the Insurance Commissioner's Office, these agencies seldom, if 
e'"er, learn of, or pl'ocess, cases involving unfair practic~s by insurance 
companies. And in the case of lifestyle discrimination, the Insurance 
Commissioner closes case files without referring the consumer to other 
agencies which may have jurisdiction under the Unruh Act or Business 
and Professions Code. " 

The Task Force on Family Diversity has several recommendations 
about inlpro,-ing the way cases involving lifestyle discrimination by 
insurance companies are handled by government agencies. 

First, as mentioned above, the Insurance Commissioner should deem 
such discrimination to be an unfair practice and take action under the 
Insurance Code. 

Second, the Insurance Commissioner should routinely refer cases to 
other agencies with possible jurisdiction.55 If the Commissioner 
receives a complaint about lifestyle discrimination and declines to take 
action, the letter of complaint should be forwarded to the Attorney 
General for possible relief under the Unruh Act. Such referrals will 
enable the Attorney General to determine if a discriminatory pattern or 
practice exists. The Attorney General can then either take direct actio~ 
or refer the matter to the appropriate district attomey or city attorney. 

TIth·d, the Los Angeles City Attorney should specifically request that 
the Insurance Commissioner forward to the City Attorney copies of 
lifestyle discrimination complaints involving transactions occurring in 
tlte City of Los Angeles. This ,rill enable the City Attorney to determine 
if unfair business practices are occun·jng in tile city so that such 
patterns and practices can be enjoined. 

Fourth. the City Attorney should convene an Insurance Thsk Force on 
Lifestyle Discrimination. Representath-es of the Attorney Generals 
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Office\ the Insurance Commissioner's Office, the state Department of 
Fair EmploYD!ent and Housing, ch·il rights groups, consumer protection 
~oups, and the insurance industry should be invited to participate on 
tile Thsk Force. The purpose of the Insurance Thsk Force would be to 
make recommendations for imprO\ing the ways in which lifestyle dis­
crimination is handled by state and local agencies with apparent jUl'is­
diction in this area. 

INSURANCE: RECOMMENDATIONS 

27. The Task Force recommends that the City of Los Angeles adopt 
a legislative policy statement on insurance to guide its legislative 
program in Sacramento and Washington, D.C. The policy should: 
support the repeal of ennent state and federal exemptions of the 
insurance industry from antitrust laws; oppose "redlining" practices; 
support the adoption of a "flex-rating" system of prior appro,-aI for 
property and casualty insurance; and support the creation of an insur­
ance consumer advocate's office within the California Department of 
Justice. 

28. The Task Force recommends that the Mayor and the City 
Council support a 1988 insurance reform ballot initiative containing 
strong provisions on rate regulation, antitrust protections. consumer 
advocac~ and conflict of interest. The measures which most closely 
would meet these goals. are tllose proposed either by the Insurance 
Consumer Action Network (leAN) or access to justice (voter's re\'olt~ 

29. The Thsk Force recommends tbat the state Insurance Commis-
. sioner declare various practices against unmarried couples to be 

"unfair practices," inclu~g the refusal to issue a joint renter's or 
homeownerss policy to an unmarried couple Uving together in a jointly 
owned or jointly rented residence, the denial of discounts to unmarried 
couples while granting such discounts to married couples, and the 
refusal to allow a life insurance applicant to name a non.spousal 
lifemate as a beneficial} 

30. The Thsk Force recommends that tbe Mayor and the City 
Council communicate to the state Insurance Commissioner their con­
cern about lifestyle discrimination by insurance companies, asking the 
Commissioner to outlaw lifestyle discrimination as an unfair business 
practice. 

3L The 'Thsk Force recommends that the Insurance Commissioner 
routinely refer complaints of lifestyle discrimination to other agencies 
with possible jurisdiction. II the Commissioner receives a complaint of 
lifestyle discrimination from an insurance consumer and declines to 
take action, the letter of complaint should be forwarded to the Attorney 
General for possible relief under the Unruh Act. Such referrals will 
enable the Attorney General to determine if a discriminatory pattern or 
practice exists. The Attorney General can then either take direct action 
or i'efer tbe matter to the appropriate district attorney or city attorney. 

32. The 'Thsk Force recommends tbat the Los Angeles Citl Attorney 
specifically request that the state Insurance Commissioner orward to 
the City Attorney copies of lifestyle discrimination complaints involv­
ing transactions occurring in the City of Los Angeles. Tltis will enable 
the City Attorney to detennme if unfair business practices are occur­
ring in the city so that such patterns and practices can be enjoined. 

33. The Thsk Force recommends that the City Attorney convene an 
Insurance Task Force on Lifestyle Discrimination. Representatives of 
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the Attorney General's Office, the Insurance Commissioner's Office, the 
state Department of Fair EmploYD!ent and Housing. civil rights gx:oups. 
consumer protection groups, and the insurance industry shoUld be 
invited to particiI!ate on the Thsk Force. The purpose of the Insurance 
Thsk Force would be to make recommendations to improve the manner 
in which lifestyle discrimination is handled by state and local ageccies 
~ith apparent jurisdiction over arbitrary or unfair business practices. 
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CITY GOVERNMENT 

The government of the City of Los Angeles has a powerful institu· 
tional iJifluence on local family life. The city passes ordinances, ado~ts 
policies, collects and spends revenues, manages programs, lobbies 
other branches and levelS of government, and employs tens of thousands 
of workers. These government activities directly and indirectly affect 
families throughout the cit~ 

This portion of the 'Thsk Force report focuses on how the City of Los 
Angeles, in its various administrative and legislative capacities, can 
better serve the needs of local residents and their families. 

The City as Employer 

The City of Los Angeles, through its various agencies and depart. 
ments, employs about 40,000 workers.! The primary civilian workforce 
of city government consists of about 20,000 employees.- An additional 
10,000 sworn personnel work for the Police Deplrtment and Fire 
Department. Another 10,000 people are employed by tite Department of 
Water and Power. ~ an employer, the City can a:sure respect for family 
diversity and ensure that family status or household composition is not 
used as a basis for discrimination. 

Minimum Wage 

Research by the staff of the California Industrial Welfare Commis­
sion indicates tllat it would be necessary to raise the minimum wage to 
$5.01 per hour to lift minimum wage workers to the standard of living 
t)tey had in 1967.2 Statistics show that about 30% of minimum-wage 
workers are heads of households, a majority ot them being women or 
minorities.3 

Last year, attempts by the state Legislature to raise the minimum 
wage from $3.35 per hour resulted in a governor's veto after receiving 
strong opposition from groups such as the California Chamber of 
Commerce .. ' Other loc~ o!~zations such as the Mexican Chamber of 
Commerce, United Neighborhoods Organizing Committee, and the 
East Vcilleys Organization asserted the need for an increase.s 

The state Industrial Welfare Commission recently approved an 
increase in the minimum wage to $4.25 per hour. While any increase will 
help workers with dependents, a higher minimum wage is still needed. 
The Task Force on Fainily Diversity commends the City of Los Angeles 
for increasing the pay of its own minimum-wage workers to $5.01 per 
hour.6 The 'Thsk Force recommends that the City Council and the Mayor 
continue to press Congress, the California Legislature and the Indus. 
trial Welfare Commission to increase the minimum wage for all workers 
to $5.01 per hour in 1989. 

Flexible Scbeduling 

Because of extraordinarily dense freeway traffic, commuting to and 
from work is already a major problem for many employees. Unless some 
innovative actions are taken, work-related commuting will only become 
more time consuming. Between now and the year 2000, the greater Los 
Angeles area is expected to experience the nation's largest overall 

. }lopulation growth.? The region Will also gain some 805,000 new jobs in 
that period.s Demogra~hers predict diat the labor force also will 
become older and more wverse by the tum of the century.9 
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Shifting workers away from the standard 9·t0-5 work schedule could 
help ease transportation problems.lo Not all work needs to be done 
during these hours, not all work needs to be done at the jobsite, and not 
an emplo~ must work fulltime.n Rearranging work schedules to allow 
for more flex·time, ~art.time, and home·based work could also fit the 
lifestyle needs of workers with dependent children.1Z and those who care 
for elderly, parents.D The city encourages ridesharing and has adopted 
some flexibility in scheduling; much more is necessary 

For several ~s, Councilwoman Joy Picus~ chair of the council's 
Personnel and tabor Relations Committee, has suggested ways to bring 
the workplace into line with the needs of today's ralnil~ She has called 
for revised emploYJ!lent practices, such as dependent care~ "cafeteria­
style" benefits packages, and flexible work liours. The 'Thsk Force on 
Fhmily Diversity commends Councilwoman Picus for her leadership in 
developing and promoting a "&mlly Economic Policy" for the City of 
Los Angeles. 

Child Support Payments 

Councilwoman Ruth Galanter and City Controller Rick Thule have 
proposed that the city help collect child support payments from city 
employees with support obligations.14 

Under the plan, the city controller's office would provide the nilmes of 
all city employees to the district attorney's office to be cross-referenced 
a~st names of parents who are delin~ent in child S&1ppcrt paympnt,. 
City employees with child support ob~gations, whether delinquent or 
not, could also request that the city withhold the monthly paymE-nt from 
their paychecks and forward .it to the custodial parent. 

'l\qo years ~o, the controller exchanged names with the di5trict 
attorney, iden' • g 185 city employees wllo together owed more than $1 
million in past ue child support. 

The 'Thsk Force on Eunily Diversity commends Councilwoman Ruth 
Galanter and Controller Rick 1bttle lor their leadership in developinp 
and promoting the child support payroll deduction program. The fuk 
Force recommends that the City Council and the Mayor approve the 
plan. 

Employee BeDefits 

The structures and demographics oflocal families have changed over 
the years. A recent suney of the civilian workforce demonstrates that 
city workers and their faDWies have been a part of this change. 

Last year, the Personnel Department sent a questionnaire to 20,000 
cirilian workers, 8.000 of whom responded.1S The results show that the 
city has a diverse workforce:16 

• About U% have a "traditional" marital arrangement 
with one employed-spouse and one homemaker spouse. 

• About 49% are part of a dual-income household. ~ith 
both spouses employed outside the home. 

• About 5% live with a domestic partner. 

• About 35% are single. 
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The citys present employee benefits package fa'"ors employees with 
homemaker spouses oyer all other livmg arrangements; about two· 
thirds of those responding to the survey predictably favored the city 
switching to a flexible benefits plan,17 

The Task Force has studied existing and proposed benefit programs 
invoh-ingfamily sick leave, family bereavement leave. health and dental 
plans, and dependent care. The fmdings and recommendations of the 
fisk Force are based on student research.ls public hearing testimony19 
and research done b," fisk Force members.~o as well as information 
p.rovided by the City· Personnel Department, the City AdminiSl1"ative 
Office~ and the Office of the Chief LebrislatiYe Analyst. 

Historical Background. The terms "'employee benefits," or 
Hfringe benefits:' have heen used interchan~ably to refer to the extra 
payments, sen"ices. and illSurance that. together with salary. comprise 
an employees total compensation. Health insurance, sick lea\'l!.leaves 
for personal purposes such as maternity or bereavement, pension plans. 
and vacation benefits are traditional components of employee benefits 
programs. Howe,"er. in lodays competitive employment marketplace, 
the purpose and point of employee benefits is often overlooked or 
ignored; in the context of the city; as elsewhere, a circumspect examina· 
tion re'-eals that the traditional benefits package no longer meets the 
needs of most current employees. 

Years ago, the paycheck or weekly wage represented the total 
remuneration for an employees services. During the Industrial Revolu· 
tion. pension plans. with long deferred ,"esting and strict employee 
controls. were introduced in an attempt to keep an employee tied to a 
particular job.:!l During the World War II labor shortages. salary alone 
was no longel" a sufficient inducement to attract the desired personne4 

" sqmething more had to be offered. Since waITes. and salaries were 
subject to the federal stabilization rules that ha~ been enacted during 
the Depression. employers were compelled to offer different kinds of 
employee benefits in order to compete for the limited labor supply.22 

Benefits were originally designed. in other words, as a tool to attract 
and hold the desired type and number of employees. Contemporary 
analysts still acknowledge that benefits plans "sbould aid (or at least not 
impede) tbe hiring of desired people. "23 After the employee has been 
attracted to a pal1icular employer by the offer of certain types of 
benefits, the a~l'eement by the employer to compensate the employee 
with such benel1ts becomes a contractual obligation. Indeed, California 
courts have held tbat benefits, such as retirement benefits, "do not 
derive from the beneficence of the employer.. but are properly part of the 
consideration earned by the employee. "24 

Since the philosophy of employee benefits is to satisfy some of the 
employees needs, in addition to the need for monetary compensation. it 
is critical tbat the employer understand the nature of those needs. If a 
workforce were homogeneous. the needs of all employees would be fairly 
easily discernible by the well.informed employer.. and the design of an 
attractive benefits package would pose no problem;2s an employee 
heading a single.wage.eamer family traditionally needed life, medical. 
and accident insurance plans covering the employee. and sometimes the 
employees dependents.26 

In todays workforce, women compose 45% of those emeloyed.21 
While the number of working women who have young children is 
increas~ the average working woman still earns only about 60% of 
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what the average working man eams.28 Perhaps e\'en more significantly, 
with the nmer of elders in our society grO\\in~ steadily, employees, 
and female employees in particular.. face increased demands to care for 
aging family members.29 Both children and family elders present 
examples of rmancial dependency that create special hardships for 
women whose salaries are based on tbe traditional male head·of·house· 
hold nuclear family model A realistic assessment of emplovee needs 
would require breaking \\ith tradition. • 

Demographics cited throughout this report demonstrate how much 
family structures have changed over the years.3D To be competitive. an 
employer must now compensate an employee with a total compensation 
package that meets the employees particular needs and that the 
employee can utilize fully. For example, the sinale working mother 
needs child care benefits and sick lea,·e to care for family members. but 
may not need, or be in a position to utilize. a deferred compensation 
plan or spousal medical coverage. 

Yet, the most important problem witb current benefits programs 
remains the inequity in total compensation for two employees perform. 
ing the same job. Discrimination has been defmed as the making of 
decisions based on criteria other than producti,ity.31 The decision tt) 
compensate one employee in the form of employee benefits at a higher 
level than another employee is discriminatory when the only basis for 
making the decision is the fact that tlle privileged employee conform:; to 
an outdated societal norm which the benefits package was originally 
designed to serve. Many employers, including the City of Los Angeles. 
need to reexamine their traditional program with an eye toward derclop. 
ing a means of assuring that each employee is compensated at a len>l 
equal to the compensation given other employees doing the same job in 
the same job classification. Those employers"who refuse to recog.lizc tLe 
changing family lifestyles of today's employees will rmd lliems~1\"c5 not 
only out of the competition for tlte most desired workers. but aho 
burdened with a benefits program that can only be described as W3$tC· 
ful.32 

Current City Programs. The basic benefits currently available to 
city employees include health and dental care, retirement, vacation. sick 
leave and bereavement leave. Employees have a cboice of four health 
plans. under each of which the city subsidizes monthly premiums at a 
rate agreed upon in each employee group's Memorandum of Under· 
standiDg.33 Retirement benefits are available to all "employees. and 
several options are available upon retirement for payment of accrued 
benefit funds.34 Vacation leave is available at a rate based on the 
employee's number of years of city service.3s Sick leave due to illness of 
the employee is also available with the number of days being negotiated 
between tbe city and the employee's _group and memorialized in the 
Memorandum of Understanding. Sick leave is also available for the 
employee to care for an ill family member.. as that term is defmed by 
ordinance.36 FinallJ bereavement leave is offered for the death of a 
family member.. as defmed by ordinance.37 

With these basic benefits available to all city employees. the qualit~ 
and in some cases, the quantitJ of benefits, may be directly related to 
tIte employee's marital status. In the area of health benefits. for exam· 
pIe, the subsidy negotiated by the city is generally intended to cover the 
cost of the monthly premium for the lowest cost health care plan for the 
employee, spouse, and one dependent38 The total benefit subsidy 
negotiated, therefore, is considered part of each employees total com· 
pensation package, but not every employee receives the full benefit. In 
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1986, for example, a city employee who was a member of the clerical 
unit, received a maximum monthly subsidy for health care of $253.00.39 

If the employee were to elect the Kaiser program. tins subsidy would 
have heen sufficient to insure the employee, the employee's spouse, and 
one dependent child. 40 A single employee electing Kaiser coverage. 
howeve~ would not have received any monetary reimbursement for the 
unexpended part of the subsidy which, in this example, would total more 
than $160.00. From tltis one example, it appears clear that single 
employees are not treated fairly by the benefit plan. 

In addition to treating single employees differently than malTied 
employees. employees with domestic partners also receive fewer bene· 
fits than man·jed employees. While an employee may ha,,"e his or her 
spouse covered free of charge on the basic health plan. not so for 
domestic partners. An employee may take sick leave to care for a needy 
spouse. but not for an ailirig domestic partner.41 .:\.Jl employee is entitled 
to bereavement leave upon the death of a spouse. but not when his or her 
domestic partner dies.42 Also. an employee may eject to have survivor 
benefits paid to a spouse from the employee's retirement fund after the 
employee's death. hut survh"or benefits al'e not available to a surviving 
domestic partner,-l3 

Meeting Employees' Needs. Single workers and employees with 
domestic partners are not being compensated fairly under the current 
employee benefits plan. The needs of dual-income man'ied couples are 
not beinl?, met either. For example. a city employee with a working 
spouse will not apply for sJlousal medical coverage if the spouse has 
medical coverage through his or her own employel: 1\1any of these 
workers would prefer a fle .. <ible benefits plan that would allow substitu­
tion of a needed and usable benefit, such a~ dependent care, for an 
unusable one. 

In ad~i~on to increased demand for child car~ serVices~ employees 
are begmrung to ask for dependent care for agmg parents. In fact, 
employees who must become elder.caregivers may soon outnumber 
those who care for dependent children."'"' Adult children provide 80% of 
the health and social services needed by their aging parents. and the 
great majority of these caregivers are women. -15 Recent studies reveal 
work·related problems with those workers who care for elders. such as 
lateness. absenteeism, e.'<cessive personal phone use, and excessive 
stress.46 

Other employee problems and concerns run the gamut from sub· 
stance abuse. marital problems, and fmancial stress, to mid·life crisis. 
These problems are manifested in such forms as depression, anger, 
anxiety, sleeplessness and exhaustion. The result can be costly to the 
employee in terms of physical and mental well.being. and to the 
employel' in terms onost time and impaired work perfol·mance. 

As an employer with a commitment to the well.being of its employees, 
as e."(emplified by pro~ams such as the annual "Wellness Fair," the 
City of Los Angeles should develop more Employee Assistance Pro· 
grams to help employees during times of personal or family crises. The 
Thsk Force recommends that the city contract with an outside agency to 

. establish programs that would pro\;de employees with confidential 
counseling on a variety of matters. including substance abuse, rela· 
tionship problems, retirement planning, fmancial investing, and depen. 
dent care. 

. Solutions and Recommendations. The city has recognized that 
its benefits programs need to be revised. Last yea~ the City Council 
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hired a consulting firm to assess the feasibility of adopting a flexible or 
"cafeteria style" benefits program:n A survey of city, workers showed 
tllat two·thirds wanted the city to adopt such a flexible benefits pro· 
gram.48 

A flexible benefits plan (also known as "cafeteria" plan) would allow 
employees more choice in which benefits they receive, such as health 
insurance, dental insurance, life insurance, dependent life insurance, 
accidental death and dismemberment insurance. long term disability 
insurance, child care, elder care subsidy, vision insurance, group auto 
insurance. savings plan contributions. and cash. 

There are three basic types of cafeteria plans. The first, the modular 
design, presents employees with a choice of several preselected benefits 
packages. The second, or flexible spending account, gives the employee 
a choice between taxable cash and pretax payment of nontaxable 
e.'<penses. The third, or "core· plus" options plan, allows employees to 
select among various options which complement a fIXed core of benefits 
for all employees. 

Whatever type of plan is selected, tllese benefits plans are beneficial 
to employees only if the plan chosen meets the employee's particular 
needs. The Thsk Force on Family Diversity recommends that the City 
Council give approval to the Personnel Department to move forward 
with the implementation pltase of tIte proJlosed flexible benefits pro· 
gram. The Task Force furtber recommends that tlte City Council resolve 
to eliminate marital status discrimination in tbe distribution of benefits 
pursuant to its benefits programs. 

Since tbe issues of child care and elder care pose similar problems for 
employees, the Thsk Force recommends that any }>lan extending child 
care benefits to employees be e.'<panded to include elder care, in 
essence, making both "dependent eare" benefits. 

The city should also take a more active role in the development and 
implementation of dependent care programs. The city could use its 
internal systems of comm¥nication to disseminate medical fmdings, 
estate planning information, and other information relating to aging 
and the care of elders. Workshops could he provided and support groups 
formed to help emJlloyees de81 with elder care. The citr might also 
develop a relPonwiCle network of resources and refelTa services to 
pro,,;de caregtvers with information about available child care and elder 
care c~nters and encourage employees to make use of these services. 

The Thsk Force on Family Diversity recommends tltat the Mayor issue 
an e.'<ecutive order directing the Personnel Department to review cur· " 
rent city personnel practices and authorizin~ it to take whatever steps 
aloe necessary. including meeting and conferrmg with employee groups, 
to modify and enhance the city's role as a model employer in the area of 
dependent care, flexible work schedules, expanded maternity and pater· 
nity leave. and the use of leaves to care for elderly dependent relatives. 
Additionall~ the Mayor should direct Project Restore, which is presently 
working to restore City Hall, to study the feasibility of including an on· 
site dependent care center in its restoration plans . 

Unfairness to Domestic Partners. Tbe facts are in, and the city 
should recognize that a sign!ficant number of its employees are living i.it 
domestic partnerships, be they same·sex or opposite.se."( relationships. 
The Thsk Force on Fhinily Diversity estimates that about 8% of the city's 
civilian employees have domestic partners.49 The Task Force finds that 
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these employees are being treated unfairly under the present benefita 
system. 

In recent years, several municipalities haye extended benefits to 
goyernment employees and their domestic partners.50 In other cities. 
such proposals are under consideration.51 The City of Los Angeles 
should now take positive action on the domestic partnership benefits 
issue. 

Some unfairness would be eliminated if the cit" were to adopt a 
flexible benefits plan that does not discriminate on t\le basis of marital 
status in the extension of henefits. Other inequities to domestic part· 
ners should also be remedied immediatel): 

For examplE, it is patently wrong to deny an emllloyee either family 
sick leave or bereavement leave when his or her domestic partner is 
seriously ill or dies. Presentl~ the City Administrative Code does just 
that52 To implement reform in the area of family sick leave and 
bereavement leave in a responsible manner, the city must fll'st defme 
the term udomestic partners." The Task Force on Family Diversity 
recommends that the City Council amend the City Administrative Code 
to include the term "domestic partner" in the list of uimmediate 
family" relationships for which an employee is entitled to take family 
sick leave and bereavement leave. The following defInition of "domestic 
partner" should be adopted, and the city's Personnel Department 
should be authorized to establish appropriate procedures to "erify the 
domestic partnership status of employees who claim eligibility for sick 
leave or berea"ement leave:s3 

Domestic partners are two persons who declare tha~: 

(1) They currently reside in the same household, and 
have been so residing for the preyious 12 months. 

(2) They share the common necessities of life. 

(3) They have a mutual obligation of support, and are 
each other's sole domestic paliner. 

(4) They are both ovel'18 years of age and are compe­
tent to contract. 

(5) Neither partner is married. 

(6) Neither partner is related by blood to the other. 

(7) They agree to notify the appropriate agency 
within 30 days if any of the above facts change. 

The extension of family sick leave and bereavement leave to employ. 
ees who have domestic partners does not re~ complex legal analysIS 
or extensive fiscal debate. Lenll~ the city has the discretion.~o.P.'ant 
such benefits, and the fmancial impact to the city would be negIigible.54 

Granting retirement benefits to surviving domestic partners has a 
potentially greater fmancial impact and more complex legal considera· 
tions. Before any proposals move forward in this area, the Government 
Operations Committee of the City Council could request the City 
Attorney for a legal analysis and the City Administrative Officer for a 
fmancial review of the matter. 
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City Departments and Commissions 

During the past fiscal year, the City of Los . .\ngeles reported nearly 
S2.5 billion in revenues. Almost S2 billion of this revenue was appropri. 
ated to city departments.55 A list of some departments and a brief 
summary~ of their authority shows how departmental services and pro· 
grams affect local families:s6 

• Department of Aging: plans, coordinates, and man· 
ages the city's senior citizen activities. 

• Building and Safety Department: enforces all ordi· 
nances and laws related to the construction or alteration of 
homes, apartmen~ and other buildings, as well as the 
installation. use and repair of appliances therein; enforces 
zoning laws. 

• City Attorney: prosecutes all misdemeanor cases, 
including family violence and abuse, and some substance 
abuse. 

• Community Development Department: admin· 
isters the housing and community block grant, commu· 
nity services block grant, and rent control programs. 

• Cultural Affairs Department: sponsors exhibitions 
and community art events; conducts youth and adult 
choruses and community sings; sponsors band concerts. 

• Fire Department: enforces fue prevention laws; 
implements a frre prevention program; provides rescue 
services; extinguishes fll'es. 

• City Planning Department: regulates the use of 
privately owned property through zoning laws; provides 
advice and assistance relative to environmental matters. 

• Police Department: engages in patrol and prevention 
of crime; investigates crimes and makes arrests. 

• Public Works Department: collects and disposes of 
household refuse; maintains all sanitation sewers and 
storm drains; maintains street lighting; inaintains streets 
and sidewalks. 

• Transportation Department: develops plans to meet 
the Fund tr~portation needs of the p!iblic; studies 
parking and traffic problems; controls traffic and pedes. 
trian movement at all intersections; oversees crossing 
guard services. . 

• Library Department: purchases, catalogues, main· 
tains, and circulateslihrary materials; provides services at 
63lihraries and throughout the city by bookmobiles. 

• Recreation and Parks Department: operates parks, 
beaches, zoo, observatorJ travel town, and cultural sites; 
operates sports, camping, and. other recreational pro· 
grams for youth, seniors, families and individuals. 
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The responsibility of governing and administering the City of Los 
Angeles is shared among various participants.57 Elected officials write 
laws, set policies, adopt budpets, and hold occasional oversight hear· 
ings. Daily implementation ot city senices and programs is the duty of 
department heads. Ideall~ however; ongoing oversight of government 
operations should be attended to by appointed city commissioners. 

More than 200 appointed commissioners serve on about 45 boards 
and commissions created by city charter or ordinance. Most of the 
appointments are made by the Mayol~ \\ith approval by the City Council. 
Although many commissions exercise authority that has a direct 01' 

indirect effect on local families, the Ta~k Force has taken a special 
interest in the work of the following panels: 

• Commission on the Status of Women: promotes the' 
general welfare of women in the community and in the 
city workfllrce.58 

• Human Relations Commission: promotes inter· 
group harmony through public hearings, research,educa. 
tion or by recommending legislation or programs.,,9 

• Handicapped Access Appeals Commission: 
reeehoes complaints, holds healings, a!ln rlakes rulings on 
buildings lacking access for people \\ith disabilities.60 

• Board of Public Works: issues permits for ftlming by 
media on city.owned property; enforL'e~ laws prohibiting 
nondiscrimination by city contracton. 

The Task Force commends the city's Commis:sion on the Status of 
Women for its efforts to imprQve the qu~lity of life for women and 
families in Los Angeles. The Commission has developed and the City 
Council has approved an excellent Hpolicy Statement on Women's 
Issues," to guide the city's legislative programs in Sacramento and 
Wasbington, D.C.61 Tbe Task Force also commends the Women's Com· 
mission for its leadership in promoting the extension of family benefits 
to domestic partners. 

The Task Force is aware that tbe city's Human Relation" Commission 
annually prints and distributes a calendar noting various holidays and 
observances of interest to constituencies in tIus multicultural city. The 
'Thsk Force commends the Commission for choosing ~~Family Diversity" 
as the theme for its 1988 Human Relations Calendar. Having studied 
various aspects of the Commission's operations, the Task Force suggest 
several modifications in the Commission's operations. In keeping with 
the Commission's mandate to propose legislation and programs promot­
ing intergroup hannony, the 'Thsk Force recommends tbat the Human 
Relations Commission develop and annually update a "Policy State· 
ment on Human Relations" for inclusion in the city's legislative policy 
statements. Tbe Task Force also recommends that the Commission take 
whatever steps are necessary to insure that its Annual Report is rued 
with the Mayor and distributed to interested parties in a timely manner. 
Finally, the Task Force recommends that the Human Relations Commis· 
sion adopt a plan of action to revitalize its operations. A consultant 
miqht be hire{l to assist the Mayor and the Commission in facilitating 
SUCll a revitalization program. 

The Handicapped Acce5s Appeals Commission was created last year. 
It will doubtless build upon and augment the work of the Mayor's 
AdviS01'y Commission on Disabilities. The Task Force commends the 
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Mayor and the City Council for elevating the access issue to full 
commission status. The Task Force recommends that the Mayor review 
the needs of the Advisory Com~ssion on Disabilities, including its 
budget and staffmg, so that it can deal effectively with numerous 
disability issues that do not fall within the jurisdiction of the newly 
created Access Appeals Commission. As mentioned elsewhere in this 
report, the Task Force also recommends that as s,lon as possible, the 
mayor's Advisory Commission be replaced by a commission on dis· 
abilities created hy ordinance. 

The Board of Public Works plays an important role in administering 
the city and state nondiscrimination laws. Equal opportunity is an 
important issue in a city with so many minorities an(l constituencies. 
The city recently affumed its commitment to nondiscrimination when it 
passed an ordinance prohibiting discdminatory membership practices 
by certain private clubs.61 

Years ago, the city resolved not to award city funds to vendors or 
contractors who engage in discrimiJ.,.atory employment practices that 
violate federaL state, or local nondiscrimination laws. This ordinance is 
administered by the Board of Public Works. Under the ordinance, as 
amended in 1975, funds may not be awarded to contractors who discrim. 
inate on the basis of race, religion, national origin, ancestr~ sex, a lTe, or 
physical handicap.63 Although other forms of discrimination hayebeen 
prohibited in sulisequent years~ the ordinance has remained the same 
since 1975. No~ however, discrimination on the basis of "medical 
condition," "marital status," and "sexual orientation" is illegal under 
state or local laws.64 If the city "intends to deal only with those 
contractors who comply with the nondiscriminatory . .. provisions of 
the laws of United States of America, the State of Caliiornia. and the 
City of Los Angeles~ "65 then the Administrative Code should he 
uJldated. The 'Dlsk Force recommends that the City Council amend the 
Administrative Code provisions dealing with nondiscrimination by city 
contractors, adding "marital status," "sexual orientation," and "medi· 
cal condition" to appropriate subdivisions of Section 10.8, Division 10, 
Chapter 1 of that code. The 'Thsk Force also recommends that the City 
Attorney and the Board of Public Works keep the City Council and the 
Mayor apprised of any additional categories that sbould be added if 
state, federal, or local nondiscrimination laws are augmented in the 
future. 

In addition to its specific comments on these four commissions. the 
Task Force offers a few additional observations about the commission 
process in general With varying degrees of authorit~ city boards and 
commissions oversee departmental operations. Some have the autllority 
to approve or reject departmental policies. Others serve in a more 
limited advisory capacit~ Some have substantial budgets and adeql1ate 
staffmg. Others .are significantly underbudgeted and understaffed. 
Most commissioners serve without compensation, receiving token "per 
diems" to cover expenses in attending meetings. 

One critical observer recently sugge~ted the attributes of effective 
commissions, which she called, "the lifeblood of our government."66 

The City of Los Angeles would benefit by employing the following 
criteria in any evaluation of the commission system wMch might be 
undertaken in the future:67 

* Tbe process of selecting commissioners should he open. 
with broad based recruitment efforts. 



* Appointees should be selected for their integdty and 
ability; not for purely political reasons. 

* A limit of two terms sbould be the rule. With so many 
<JUalified people to choose from, more individuals sbould 
be given an opportunity to serve. 

• Commissioners should listen to conscientiou5 staff memo 
bers, should not be puppets of department heads, and 
should exert independent effort to find out what is really 
going on within their jurisdiction. 

• Commissioners should be visible in the communit)~ thus 
encouraging broad citizen participation. 

* Commissions should be adequately budgeted and have 
adequate and competent staffing. 

* To determine whether a given commission is doing its 
job, annual reports should lie required. 

With these criteria in mind, the Task Force on Fam~y Diversity 
recommends that the Mayor and the City Council conduct a thorough 
re\;ew of the citys commission process for the purpose of making the 
commissions more representative and effecth·e. The Thsk Force notes 
that some constituencies are underrepresented. (,8 It is recommended 
that the Mayor review the representativeness of current city coemis. 
sioners and correct any gross imbalances ,,;th the next set of scheduled 
\'acancies in June, 1988. 

. Although dus report touches upon many of t lIe major areas of 
concern to diverse family groups in Los Angeles, the Task Force on 
Family Diversity is fully aware that many other important areas have not 
been addressed. It should be apparent that the study of changing family 
demographics and problems should be an ongoing process for the City 
of Los Angeles. Unfortunately, there is no existing city agency dealing 
\\ith family issues on a holistic basis. Los Angeles families deserve more 
attention, and the City Council, the Mayor, and city departments need 
ongoing ad\;ce related to family concerns. To fulfill this important 
function, the Task Force on Flunily Diversity recommends that the City 
Council and the Mayor establish a Commission on Family Diversity to 
begin operating in budget year 1989·90. This report. and its background 
documents, could serve as a foundation for the initial operations of such 
a commission. 

In the intetim, the Task Force recommends that tIte Mayor direct all 
department managers and all commission presidents to review the 
report of the Task Force on Family Diversity so that they are aware of 
current family demographics and needs and can therefore continue to 
impro\'e policies, programs and services affecting local families. 

CITY GOVERNMENT: 
RECOMMENDATIONS 

Employee Benefits 

98. The Task Force recommends that the City Council and the 
Major continue to press Congress, the California Legislature and the 
Industrial Welfare Commission to increase the minimum wage for all 
workers to $5.01 per hour in 1989. 
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99. The 'Thsk For:e recommends that the City CouDcil adopt the 
clilld support pa~ent deduction program that has been proposed by 
Councilwoman Ruth Galanter and Controller Rick 1bttle. " 

100. The Task Force recommends that the City Council give 
approval to the Personnel Department to move forward with the imple. 
mentation phase of the propo!ed flexible benefits program. The Task 
Force also recommends that the City Council resolve to eliminate 
marital status discrimination in the distribution of benefits pursuant to 
its benefits programs. 

10L The 'Thsk Force recommends that any plan extending child care 
benefits to employees should be expanded to include elder care. in 
essence, making both "dependent care" benefits. 

102. The Task Force recommends that the Mayor issue an executive 
order directing the Personnel Department to review current city person· 
nel practices and authorizing it to take whatever steps arc;. necessar)~ 
including meeting and conferring with employee !rroups, to modU'y and 
enhance the citys role as a model employer in ilie area of dependent 
care, flexible work schedules, expandea maternity and paternity leave. 
and the use of leaves to care for elderly dependent relatives. Addi· 
tionall~ the Mayor should direct Proiect Restore, which is presently 
working to restore City Hall, to study the feasibility of including an on· 
site dependent care ce!lter in its restoration plans. 

103. The 'Thsk Force recommends that the city contract with an 
outside agency to establish an Employee Assistance Program that WQul(i 
provide employees with confidentlal counseling on a variety of matters. 
mcluding sUbstance abus~ relationship problems, retirement planning, 
rmancial investing; and dependent care. . 

104. The 'Thsk Force recommends that the City Council amend the 
City Administrative Code to include the term "domestic partner" in the 
list of "immediate family" relationships for which an employee is 
entitled to take family sick leave and bereavement leave. The following 
dermition of "domestic partner" should be adopte~ and the city's 
Personnel Department sllould be authorized to establish appropriate 
procedures to verify the domestic partnership status of employees who 
claim eligibility for sick leave or bereavement leave: 

Domestic partners are two persons who decla~ tllat: 

(1) They currently reside in tlte same houseltold, and 
have been so residing for the previous 12 months. 

(2) Tltey share the common necessities of life. 

(3) They have a mutual obligation of support, and are 
each otller's sole domestic partner. 

(4) They are both over 18 years of age and are compe· 
tent to contract 

(5) Neither partner is mamed. 

(6) Neither partner is related by blood to the other. 

(7) They agree to notify the appropriate agency 
within 30 days if any of the above facts change. 
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Departments and Commissions 

105. The 'DIsk Force recommends that the following actions be 
taken in connection witlt the citys Human Relations Commission: 

(a) In keeping with the Commission's mandate to pro· 
pose legislation and programs promoting intergroup hare 
mony, the Commission should develop and annually 
update a "Policy Statement on Human Relations" for 
inclusion in the city's legislative policy statements. 

(b) The Commission should take whatever admin· 
istrative action is necessary to insure that its Annual 
Report is flIed with tbe Mayor and distributed to inter· 
ested parties in a timely manner. 

(c) The Commission should adopt a plan of action of 
revitalize its operations. A consultant might be hired to 
assist the Mayor and the Commission in facilitating such a 
revitalization program. 

106. The Task Force recommends that the )Ia),or review the needs 
of the Advisory Commission on Disabilities. Pending the creation by 
ordinance of a full Commission on Disabilities. the Advisory Commis· 
sion needs a budaet and staff members of its own so that it can 
effectively deal witt numerous disability issues which do not fall within 
the jurisdiction of the newly created Access Appeals Commission. 

107. The Task Force recommends that the City Council amend the 
Administrative Code provisions dealing ",ith nondiscrimination by city 

.. contractors, adding "marital status," "se.~ual orientation, "'and "medi· 
cal condition" -to appropriate subdivisions of Section 10.8, Division 10, 
Chapter 1 of that coae. It is further recommended that the City Attorney 
and the Board of Public Works keep the City Council and the Mayor 
apprised of any additional categories which should be added as state, 
federal and local nondiscrimination laws may be augmented in the 
future. 

108. The Task Force recommends that the Mayor and the City 
Council conduct a thorough review of the appointment process and 
operations of the city's commissions, for the purpose of making the 
commissions more representative and effective. 

109. The Task Force recommends that the City Council and the 
Mayor establish a Commission on Family Diversity to begin operating in 
budget year 1989·90. This report, and its background documents, Will 
serve as a foundation for the initial operations of a Family Diversity 
Commission. 

no. The Task Force recommends that the Mayor direct all depart. 
ment managers and all commission presidents to review the report of 
the Task Force on Family Diversity so that they are aware of CU1-rent 
family demographics and needs and therefore can improve policies. 
programs and services affecting local families. 

City Government: ~otes 
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appointment process. However, it has come to the attention of the Task 
Force that there are only four known gay or lesbian commissioners and 
only a handful of disabled commissioners presently serving on boards 
and commissions created by charter or ordinance. Each of these constit· 
uencies constitute from 10 to 15 percent of the local population. TIns 
imbalance could be corrected when the Mayor and the City Council fill 
"acancies scheduled for June, 1988. 
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I INTRODUCTION 

While many forms'of discrimination which are alleged to be 
engaged in by the insurance industry were suggested fo~ .study 
by.various memberS' of the Task 'For~e, ~he team member~ . 
concluded that the scope of thei~ 1n~u1ry should be.l1m1ted by 
the mandate of the Task Force Wh1Ch 1S to focu~:on 1ssues.of 
fa~ily diversity. As such, although worthy of study, ~OF1CS 
such as "redlining," and the effect that the skyrocket1ng of 
insurance rates has on the availability of affordable and 
quality childcare services in the City of Los Angele$~ are not 
the subject of this report. 

Given the Task Force's mandate that' "family is a broad and 
expansive concept, capable of encompassing a wide range of 
committed relationships" and that' "goMernment' itself should not 
f·oster discrimination against families nor should it tolerate 
~nfair private di~crimination against families," it was'decided 
to focus this report on discrimination against the non~ 
traditional family unit by the ins~rance industry. While a 
non-traditional family unit ~ay include a variety of "committed 
relationships," thi's'-report is further focused on what' is 
commonly referred to as "lifestyle" discrimination. Lifestyle 
discrimination, for purposes'ofthis'paper, means 
discrimination agairtst a domestic partnership; other than a 
married couple. This' 'could include ga¥ and lesbian coup~es, and 
heterosexual couples living._ together but unmarried. The terms 

, lif~~tyl~'di~crimination ~nd di~crimination against the 
non-traditional family unit 'are used interchangeably in this 
report. 

In order to p~epare this' rep9rt, testimony was taken at the 
public hearings conducted by the'Task'Force. Those who 
testified included Leonard Graff, 'Legal 'Director of the 
National Gay Rights Advocates, who addressed the topjc of 
illegal practices' and legal recourse which ,is' present'ly 
available to combat lifestyle discrimination. Also 'testifying 
was Tbnia Melia, -President of the National Business'Ihsurance 
Agency, who addressed the topic of lifestyle discrimination in 
homeowner's i renters i automobile and business insurance. 
Lastly, Brendt'O. Nance, President of Concerned-Insurance 
'Professionals for Human Rights, addres~ed the topic of 
lif~style discrimination in life, health and disabilitv 
insurance policies. A representative from the State ~~surance 
Commissioner's 'Office, although invited to the public hearings, 
could not attend. In any event, information regarding that 
office's handling,of lifestyle discrimination complaints was 
provided to this team by Special Consultant to the Task Force, 
Thomas F'. Coleman, who spoke with representatives from that 
office regarding lifestyle discrimination. Additionally, team 
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member, Jeff.Vopal, though his contacts in the lnsuranc~ 
business, collected a variety of complaints alleging 'lifestyle 
discrimination • 

. Lastly, it should be acknowledge.d that· tJniversity of Southern 
California Law Center'Student,"Ida Kan, provided the team with 
lega~ :.esearch and a report which was of assistance to the team 
in 'preparing ·this paper. Ber' assistance was greatly 
appreciated. 

Below, this team will set-forth a summary of its recommenda­
tions'; a 'summary .of its findings regarding lifestyle 
di'scrimination, a Sltmmary of' the laws which might, be u,tilized 
to combat llfestyle discrimination, and its recommendation·s·. 

II 'SUMMARY OF RECOMMENDA~IONS 

1. IT IS RECOMMENDED'that the City A1:torney carefully evaluate 
the Pds~ibility of .us1ng.the Unruh Civil Rights Act and/or 
Busine's$ "and 'Professions Code sectlon 17200 et seq. to 
combat llfestyle discrimination in insuranceopportuniti:es~ 

" 2~ IT'" IS RECOMMENDED that the City Attorney . .- se-ek to establish' 
.a coope~ative relationship with the "Stata. Insurance 
Commissioner far the referral to the City ~t·to~ney"s Office • 
of complaint's lodged with the Commissioner by Lo's Angeles 
reSidents wherein discrimination on ':the basis 'Of lifestyle 
is alleged. 

3. I~ IS. -RECG)MMENDED . .that the City A·ttorney.seek to establish 
a cooperative relationship with both the Attorney General" s 

'Qffice and the~os Angeles CountY'District Attorney's 
Office for the exchange of in~ormation regarding,complaints 
of lifes.tyle discrimination by the insurance industrY'which 
are lodged with each agency. ~ 

4. IT'IS'RECOMMENDED"that the CLty AttorneY'seek to estaalis~ 
a coope~ative relationship with the 'Department of Fair 
Employment" and Housing" for the exchange of information 
regarding.alleged 'instances~of lifestyle discrimination by 
those engaged in the insurance business in the City of 
'LOs~ Angele's. 

5. I'l·· IS RECOMMENDED that the City Attorney: Seek to estaal-isl)' 
working arrangements with local civil rights organizations' 
to exchange informat"ion rega~ding complaintS'of lifestyle 
discrimination by the insurance industry 

2. 
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6. IT' IS RECOMMENDED that if the City Attorney concludes~ 
after a careful analysis of applicable law, that the issue 
of lifestyle discrimination in insurance opportunit"ies'can 
be addressed through the.Unruh Civil Rights Act and/or 
Busines's' 'and 'Professions Code section 1720'0 ~. 's~'g!, and 
the City Attorney fi'nds that a per:son or entity 1n the 
insurance business',is' engaging'.in a pattern or practi.ce of 
unlawful discrimination against insureds or applicants for 
insurance on the basis 'of lifestyle, that he or she bring 
an action against that person or entity for violat~on of 
the .IJnruh Civil Rights Act and/or an acti.on for unfair 
'business practices under California 'Buslness and 
ProfesSions Code section 17200 et"ses~ 

III ',PISClUMINATION BY THE 'INSURANCE 'INDUSTRY 
AGAINST THE NON-TRAOIT,IONAL FAMILY UNIT 
OR 'LIFESTYLE-DISCR!~INATION 

Several witne~ses testified at the Task Force'S'public hearingL 
that insurance companies do engage in lifestyle discrimination. 

For example, in his' public hear ing' .testimony., Tony Melia, 
President of National Business 'Insurance Agency (NBIA), told 
the Task Force of lifestyle discri~ination by ~nsurance 
companies in property. ~nd casualty lnsurance. ll ":Ih the area 
of homeowners coverage, .some companies are refusing',to issue 
one joint policy in the names' 'of' both same:-'sex hQuseh'olders i as 
their interests may appear, even though joint policie~ are 
issued routinely to married co~ples~ When it comes to 
automobile insurance, ,most companies will not offer a family 
discount to an unmarried couple who live together and share 
cars, even though such discounts are offered to blood relatives 
or married couples~ Some companies are disc'reet- in the way 
they discriminate. Others are more blatant. One company wrote 
to NBIA and complained that the agency wa's' writing' too many 
policies for unmarried persons. 

Additionally, B'rendt- Nance, 'President of Concerned i,t'lsurance 
Professionals for Human Rights, documented ltfestyle 
discrimination in health, life, and disability 

1/ Public Hearing'Transcript, p. 189. 
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insurance .2/ -,In the area. of life in~uraI?-ce, he reported that 
some companies refuse to 1ssue a pol~cy 1f th~ consumer names a 
beneficiary who is'not related by blood, marr1age, or 
adoption. Whe~ it comes, to.hea~t~ in?ura~ce, he gave.an 
example of mar1tal statas ~lscr1m1natlon 1n rate sett1ng. He 
said that one major carrier charges two unmarried 3S-year-olds 
a total of $2~3.60 per month for basic coverage~ while a 
married couple can purchase the same coverage for $197 per 
month. 

Lastly,'Leonard Graff, Legal Director for National Gay Rights 
Advocates (NGRA), recounted numerous cases of ltfestyle 
d'iscrimination against gay's 'and lesbians :3/ He told how NGRA 
has received complaints concerning . automobile insuraI.ce, 
homeowner and renter: ~oliciesi umbrella or excess liability 
policies, and health 1nsurance. Some of the complaints have to 
do with outright denial of coverage, others have to do with the 
naming of beneficiaries, out most pertain to rate 
discrimination against unmarried couples. 

Mr. Graff explained how NGRA was able to convince the 
Automobile-Club of Southern 'California to extend family 
discounts for automobile insurance coverage to unmarried 
couples. -Previously, the discount" was'available only to 
married couples. Some' companies have followed AAA "s example, 
but o~hers'persist· in extending' family discounts only to 

,married couples. However, the AAA' refo~m only applies to 
inSaran~e and not to membership in the Auto Cl~b. The . , 
Automobile Club of Southern California continues to maintain 
member'ship discount practic:es' which discr iminate against 
ut:married couples". A ma~ried coup~e gets preferred pricing,. 
w1th one master membersh1p and a d1Scounted associate 
membership. An unmarried couple, on the other hand, ,must pay 
for two master memberships. The issue of d'iscrimination was 

. raised.l·ast year at AAA's annual membership meeting. Member,S 
complalned that preferred discount rates' for married couples 

21 
-' Public Hearing Ttanscript, p. 196. 

1/ Public Hearing l't"anscript, p. 114. 
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vielated state' and lecal laws ' against' mar ital status ' and sexual 
erientatien discriminatien by business , establishments in the 
City ef ..Les Ange,les. ',;Il'!. view ef changing- demegraphics ' and 
family ' structur e s in ' Seuthern Califernia, the Auto. Club created 
an internal AAA Task Ferce to. review memberShip rating 
prac tices' and t o. recemmend ,pessible rev isiens to' the ' Beard ef 
Directors. ' 

',Lif'estyle dis c r imi nati o.n alSo. eccurS in ' the area ef' renter I s 
insurance. Renter i nsurance pretects eccupants ef an apartme nt 
ef hoeSe ' agains t p reperty- damage, or liability. Mest , i ,nsurance 
cempanies will ne t issue ene pelicy to. an unmarried ceuple 
renting .n a pa r tment : - They require two. pelicies, which, ef 
ceurse, require s' t he payment ef two. premiums. A married 
couple, hewevet, c a n s av e ' meney by ebta ining ,a jeint -pel icy . 

According , to. NGRA, in the area ef hemeewner, renter, and 
autemebile insurance, lifestyle discrimination doeS ' net usua lly 
invelve eutright de~ial ef ceverage--rather, it invelves the 
setting gf hig he r rateS ' fer unmarried ceu~les than married 
ceupl'es'. In ethe r werds, lif-es'tyle d iscr imina tien is pr imar ily 
rate discrimina t ibn en the basis 'of marital states ~r - Sexual 
orientation. 

IV RECOMME NDAT,IONS CONCERNING WHAT THE CITY OF 
LOS ANGELES CAN DO TO CURB 'DISCRr~INATION 

AGAINST' THE NON-TRADIT,IONAL FAMmy UNIT BY 
THE ' INSURANCE INDUSTRY 

A. Curre nt ' Regulatery 'Pract'i 'Ges ' and EXisting ..Law 

Befere making , recemmendatieTis as to. what the City ef 
-..Los ' Angeles migh.t - be able to. de to. curb d-iscr imina tory 
practices' engaged in by the insurance irrdustry agairist the 
non-traditienal f'amily unit -, current regulatery prac,ti:ces ' and 
e x isting . law sheuld be examined in erder to. de~ermine whether 
t h e Cit y can eBe existing ,law to. partic,ipate in the 
identificatien and presecotien ef such unlawful discrimina-tien. 

\~hile at first ' glance the issue ef discrimination by t\1.ose 
engaged in t he insurance ,business i n this state is a matter f e r 
statewide rather than lecal concern, as will be set.ferth 
belew, existing , law may previde metheds by which lecal 
entities, who seek to pretect their reSidents frem such 
unlawful and discriminatery practices', can address the i ssue. 

The State -',Il'!.Surance Cemmissiener 

The State , Ins u r an ce Ce mmissiener and t h e State Department ef 
Insurance (he r e ina f ter cellectively referred to. as the 
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"Commissioner") are primarily :eesponsible for the regulati"on of 
thOse engaged in the insurance 'busin'e'ss in this state. As 
such, ft· is' appropriate that this' paper examine the 
Commissioner's authority to take action ag~inst those who 
engage' in l·i.f.estyle disct imina,tion against applicants for 
insurance and/or insureds. 

Pursuant to' 'Ihsurance Code section 12921.3 any person may file 
a written complaint with the Commissioner concerning the 
"handling ,of insurance claims 1)y insurers" or "the alleged 
misconduct by insurers or production agencies." The 
Commissioner 'is' required to inves·tiga.te such complainants, to 
acknowledge receipt of such complaints in writing,'may seek to 
mediate complain'ts,' and is 'required to notify the complainant 
of the final action to be taken on his or her complaint. (Ins. 
Code 55 12921.3 and 12921.4(a).) Moreover, th~ .. Insurance 
Commissioner is required to "ascertain patterns of complaints 
and periodically evaluate the complaint patterns to determine 
what additional audit; investigative, or enforcement actions 
which may be taken by the Commissioner •••• " (Ins. Code 
5 l292l.4(b).) Can a victim of l~festyle discrimination file a 
complaint with the Commissioner under the above~~escribed 
statutory scheme? The' answer to this question would appear to 
be 'Yes • 

-

• 

.. Insurance Code- se'etian 790 et. se'q; provide-s· ... for remedies', • 
available through th~ Comm!ssioner for unfair' practices ,engaged 
in by thos'e' in the busiRess' of insurance. '_tIns ~ Code 
55 7~0 .01-790.02.) "Included in the unfair pract'ices' prohibi ted 
by this statutory scheme:.is'd-isctimination on the basis' of 
marital-status and sexual orientation. Title 10, California 
Administrative Code section 2560.3, a regulat'ion promulga,ted by 
the Commissioner pursuant to. Insurance Code:section 790.10, 
provide~-in relevant part: 

"No person or entity engaged in the business'of insurance 
in this State shall refuse to issue any contract of 
insurance or shall cancel or decline to renew such contract 
because of the sex, marital 'status or .sexual orientation of 
the insured or prospective insured."4/ 

4/ A copy of this' 'regulation is Append ix 1 to tnis' paper • 
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The Commissioner has the power to conduct-lnvesti9a~iQn$'of 
alleged unfair practice"s, including. '" ~hase prohibi ted by 
regulation" secti.<::m' 2560.3', tIns. Code § 790.0'4), and, where 
appropr~ate, may commence an administrative action agqinst the 
alleged violator. '{I.ns ~ Code § 79'0.06'.) '_,.If, - af'ter an 
administrative hearing,: the Commissioner determin-e''S' that a 
violation has occurred, he or,!;he may issue a wr-it.ten repor~, So 
declaring.' Elris. Code § 790.06 (a) .) "If the perS$on or enti t~ 
does' not thereafter cease f'rom engaging ,in the unfair prac,ti"ce, 
then'the Commissioner ,,' through ·the Sta~e Attorney Geneal, may 

." seek a court order restraining' ,the person or ent'ity f'rom 
continuing .. to engage in such practice. (-In-s. Code 
§ 79U.0~(b).) A reca1citrant'person or entity who de(ies a 
court 'order which enjoins the unfair pradtice, in addition to a 
contempt proceeding; faces fines ~nd possible- suspen!;ion of 
his, her or its 'license or certificate"to engage in the 
insurance busines!;.- (I.ns. Code § 79'0.07.) 

From the foregoing.it 'would appear, therefore,·,that the 
insurance Commissioner may address instanC.es· of lifestyle 
discrimination brought to his or her attention through the 
complaint procedure au thor ized by Iflsur'ance Code sections--
12'921.3-12'921.4 for violation of· Insurance Code' 'section 790 
et seq.: and Regulation section 256'0.3. However, tes'tim,ony 
presented to this Task Force indicates' that Regu·lation 'section 
256'0.3 is c~rr~nt·ly. interpreted by' the Commissioner to, prQvide 
p~o~ection against lifestyle discr imina'tion only, iIisofar 'as' 
<;:ove rage. is' den ied on- such bas.i s i' but" not· 'inso,f'ar .as· a p~r son 
is charged a higher Late for ~overage because of·th~ lifestyle 
in wh ich he' or. She :is 'engaged. 5/ (See testilJ\~~y of .Leonard 
Graff before ,Task Force on February 6, 1987 at 
page' .) Accord ingly., to the extent-- that. li'festyle 
discrlmIiia'tion exists with, 'respect to' the 'rates charged by 
insurer!;; ···th~ .Instlrance .Commissioner apparently do.es· not 
curr.ently provide any relief. 

~/ The correctnesS 'of' this interpretation of Regulation 
section 2560.3 is not challenged herein as the interpretation 
of a regulat'idn by the agency charged wi.th" its 'enforcement' is 
entitled,· ,to "great weight. (Judson Steel Corp. v. Workers Comp. 
Appeals Bd. (1978) 22-Ca1.3d 658, 668 and Gay "Law Students 
Assn. v. Pacific Tel. & Tel. Co. (1979) 2'4 Cal.3d 458,491.) 

7. 
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The Unruh Civil Righ·ts Act 

The Unruh Civil Righ~S'Act, Calif~rnia Civil Code. section 51, 
as will be discussed below, may provide a mechanism for the 
eradication of li'f"estyle discr imination which may not b~ 
addressed by the: Insurance Commissioner. Civil Code~section 51 
state'S in relevant· part: 

"All peJ:sons' within the ju,:·isdicti.on of this state are 
free and equal, and no matter what thei~ .sex, race, color, 
religion, ancestry, or national origin are entitled to the 
full and equal accommodations, advantages, facilities, 
pri vileg,e.s,. or serviceS' in all buSine'ss I establishlllents of 
every kind' whatsoever." 

The Unruh Act bars'all foems of arbitrary diseriminat-ion, and 
thos~ protected by the Act are not limited to members of the 
classes which are' specifically enumerated therein. -tIn re Cox 
(1970) 3 Cal.3d 205, 216.) For example discrimination on the 

'-----

• 

. bas-is of sexual orientation, which is- not specifically 
mentioned in the Act, has' been held to be covered by the Unr'uh 
Act.. (Rolon v. Kukwitzky (1984) 153 Cal.App.3d· 289.) The 
Unruh clvi! Rights Act. is the codiflcation of Ca1ifornia t s 
common law doctrine that'enterp~i~es affected with a ppblic 
inte'rest may not discriminate arbi~arily. (Iil're Cox, supra, • 
3 Cal.3d 205~' 212.) 

The phrase "all busin~ss establishments'oC every kind 
whatsoever" in Civil Code'section'Sl ·has also been e~eansively 
and li ber ally construed. (See for e. g ., O' Connor v' •• Village,. 
Green ,Owners Assn. (1983) 33 Cal.3d 790, 793~794 and Marina' 
'Point Ltd. v. wolfson' (1982) 30 Cal.3d 721, 731.) 

In'~u~~s v. Poppy Construction Co. (1962) '57 Cal.2d 463, 
468-469, the S~preme Court stated: 

"·The Legislature:used the words "all" and "of every 
kind wh~t.soever" in referring .to business'establishments 
covered by the.Unruh Act (Civ. code, 5 51, and the 
inclUSion of, ·these words; without any exception and without· 
specification of particular kinds of enterprises, leaves no 
do~bt that the term "business' establishments· was~.used in 
the broadest sense reasonably possible. The word 
"business" embraces-everything about which one can be 
employed, and it is often synonymous with 8 calling, 
occupation; or trade, engaged in for the purpose of making 
a livelihood or gain." (~ee Mansfield v. Hyde, 112 
Cal.App.2a 133, 137-[245 p.2d 577175 Words and Ph~ases 
(perm. ed. 1940) P·. 970 et seq.) The word "establishment," 
as broadly defined, inclu~es' not only a fixed locatitln', 
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. stlch as the' "place where one -.i·s' permanently fixed for 
residence or 'busi'ne'ss," but also a permanent "commercial 
force or busine.ss i" but ~lso a permanent· "commercial force 
or organization" or "a permanent settled .position 'as in 
li£a or bU5iness~") ("See Webster's New .. lnternat. Dic·t. (2d 
ed. 19 57) . P • 8 74 ; i d • (3d ed. 1961) p • 778.'>' • • • ." 

Factors such as the number of persons' employed, physical 
faciliti'es maintained, fees charged, advertising:solicited or 
sold, collection of royalties, and the performance of other 
~customary -business functiorts a may identify an entity or person 
as a "business 'establishment" within the meaning .of' the Unruh 
Act. (Curran v. Mount Diablo Council of Boy Scouts (1985) 147 
Cal.1Epp.3d 712', 730 and Pines v. ~..!2!!. (1984) 160 Cal.Ap.p.3d 
370, 386.) Moreover, the term "buslness" 'has'been held to 
include both cO~llercial operatit>.ns' and noncommercial ent"iti.e.s 
which are public accommodations or affected with a public . 
interest or wh ich have businesslike attr ibuj:..es. - (Pines v. 
Tomson (1984) 160 Cal.App.3d 370,385,386.) Final1y,-the 
Unruh Act not only covers the arbitrary exclusion of per~ons 
from a· business .. establishment or _service, but wi ttl also 
business practices 'which -r.e.sult. in the unequal treatment 'of 
'patrons or those who wis·h. to. use _services provided by a 
busines·s·es.tabli.shrnent. (Koir.e v. Metro Car Wash (198'5) 
40 Cal. 3d 27, 29.) 

While no repol'ted case has ever. 'specifically applieq the .Unruh 
Act to arbitrary di5crirnin~tion by any -entity or person who is 
engaged in the insurance business;' giyen the broad and 
expansive i-nt'erpretation which has' ,been 'given the term "all 
business establishments of arty kind whatsoever," the 
appli~ability of the,Unruh Act to those engaged in the 
insurance business' is almost· certain. Moreover, since the Act 
prohibits all forms of arbitrary discrimination, arbitrary 
discrimination based upon lifestyle may also be held to be 
prohibi ted by the Act. Assuming 'both of' the above issues· of 
first· impression would be ·r.esolved as indicated above in an 
action filed by the City Attorney, one major 'obstacle to 
success"fully pr,ose"Cuting-_a case to curb disccimination on the 
award of lifestyle exists. A "busine-ss', establishment" may 
avoid liability under the .Unruh Act-if it· can establish that 
there are "reasonable deportment regulations that are 
rationally related to the servi~es performed and facilities 
provided," whicll justify the otherwise discriminatory conduct. 
Lln're Cox (1970) 1 Cal.3d 205, 217 a~d Marina ·Point·Ltd. v. 
Wolfson (1982) 30 Ca1.3d 721, 737.) This defense would have 
clear applicability in' .the s::ase of discr imination '·in rates 
charged by -irtsuranee companies. As such, in any .case brought 
to curb lif.estyle discr irnination, a major factual and 1esal 
lssue would no doubt be whether the particular form of 

5899H 
9. 

S-563j 



lifestyle discriminat-ion can be justified under this 
wreasonable -business regulationw defense. 

This 'brings.'.us to the next question. Who is' ~esponsible 'for 
the enforcement of' the. Unruh Act? Fi'rst of all, violations of 
the .Unruh Act can be redressed through.·a private action brougb,t 
by the person aggrieved by a discriminatory practice or 
action. (Civ. Code § 52(a).) Such aggrieved pe%son is 
entitled ·to treble his or her actual damages, but in no case 
less than $250, and attorney' s f.ees. ..Injuncti.ve relief is a·l.so 
available. 

Second of all, a victim of a practice-which violates the'Dnruh 
Act can "seek red·tess through_the Department of Fair Employment 
and Housing. Complaints may be filed with' the Depar'tment: .. (Gov. 
Code 55 l2~48 and l2~60-l2~76.) The Department will then 
investigate-the complai~' (Gov. Code 1l '12963), attempt to 
conciliate the complatnt if (Gov. Code S 12963.7), and in its 
discretion, may institu·te an administrativ.e' ac.tion against the 
offending party. (Gov. Code S l2~65.) '~uch an administrative 
action, if filed, would be tried be'fore the Fair EmploymeRt"and 
Housing·.Commission which eventually 'would render a decision in 
the case and would take ~$uch action ••• [als in its judgment 
••• 6~Uld effectuate the'pu~pose9 of ' Part X.8 of Government 
Code._ 

, , 

:.Last-ly, but most· import~ntly for purposes of this paper, .the 
Attorney General, District Attorneys and City Attorneys are 
authorized to bring ,injunctive relief actions to enjoin a 

, "pattern or practice w of violating ,the .. Unruh Act. (Civ. Code 
§ 52(c).) The extent to which the Dnruh Act has been used by 
the At.t:arney General; the Las Angele'S' County District Attorney 
and the CLty Attorney, however~/to combat discrimination in the 
i.nsurance industry .is unknown'.'!' 

'6/ Government·~ode section 12948 which makes 'a violation 
of,t~e Unruh Act a violation of the Fair Employment and Housing 
Act, Government Cod~ section'12900 et .seq., is included in 
Part· 2'.8. 

7/ Civil Code' section 52'(c) authorizes wpr~ventive 
relief" which includeS' inju'nctive relief. The, term preventive 
relief has never been judicially defined. According1y, some 
cr,eativity can be used in formulating. the type of relief to b~ 
reques~ed ,when' prosecuting pa~e~ns'or practi~es'of violations' 
of the Unruh Civil Rights Act. 
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Business'and'ProfesSionS Code Section 17200 et seq; 

Busin-e'ss and PrQfessiorts Code'section l7Z00 et ~U;q: .prohibits 
unfair competition in this stat~. Unfair compet.lt,~on ',is 
defined· to include "unlawful, unfair or fraudulent busine'ss 
practices' and unfair, deceptiYe, untrue or misleading 
adverti"sing"." ,(Bus. & Prof. Code § 17200.) This definiti'on, 
however,· is'not restric·tive. (Athena'..Lodge-No. 70 v. Wilson 
ergS3) 117 Ca1.App.2d 322, 325.) The prohibitory reach of,this 
statutory scheme .is not. limited to deceptiYe or' fraudulent 
cOndlJct but extends to any unlawful·.business ,conduct. (Eerdue 
v. Crocker National Bank (1985) 38 Cal.3d 913, 930 and 
Children's T.V. 'Inc. v. General Foods Corp. (1983) 35 Cal.3d 
197, 209-21'0.) 

Accordingly., there -is· potential, to extent that- 'lifestyle 
dIscrimination' can be 'termed "unfair" or "unlawful" to bring.a 
civil action agajnst those engagin~in ~if~style discrimination 
for unfair competition under Business and Professions Code 
section 1720'0 et. Sect. 

AS is the case wi th the Unruh Civil r igh.t"a" ·A:ct', the A'ttorney 
General, District Attorneys' and City Attorneys may bring .. an 
action for inlunctive relief' to enjoin the act of' unfair 
competi~ion.:87 (Bus. & ·Prof. Code S'l7204.). Moreover~ th~ 
Attorney General, District.Attorne~s, and City'Attorney~ may 
'seek civil penalties ,'of no more than ·$2",50'0, for each violation 
against those wQo engage in unfair competition. (Bus. & Prof. 
Code § 17206.).2/ " 

_8/ City AttorneyS from any city having a population over 
750,000 have the right to bring,these act~orts. (Bus. & Prof. 
Code'S'l7204.) 

2./ '.,It is important to note that the remed.ies· provided by 
Business and Professions Code 'sections 17200 et Seq. are 
cumulative to other remedies'provided by law. Accordingly., an 
Unruh Act claim may be joined with a claim under 'Business and 
Professions Code section 17200 et. se'g~ (Bu·s.' & Prof. Code 
§ 17205.) 

11. 
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B. Recommendat1ons 

As discussed above, the City Attorney may. seek to' address the 
issue of discrimina'tion against the non-traditional family unit· 
by the insurance industry by filing ,acti~ns'under the Unruh 
Civil Rights Act, Civil Code- section'sl and/or Business and 
Professions Code' section 1720'0 et·.!!!l!. Howev~r, in order to 
prosecute such cases the City Attorney must f~rst have access 
to information and evidence which documents such unlawful 
discrimination. In order that the City Attorney maximize 
his/or her effec.ti veness," yet' minimize the taxing ,effect on the 
resources of the City Attorney's'Office, the following' 
recommendations are made with' regards to the investiga.tion and 
prosecution of those engaged in the insurance business who 
discriminate against the non-traditional family unit: 

1. IT IS REOOMMENDED that the City Attorney carefully evaluate 
the possibili ty of using ,the Unruh Civil Righ,ts Act: and/or 
Business and Pro'fessions' Code 'section 17200 !S seq. to 
combat· 'lif'estyle d'iscrimination--in ~nsl1rance. , 
opportuni ties. The question of whether eith'er of the'se 
statutory remedies'can' be ,used to combat lifestyle 
,discrimination which is 'engaged in by the insurance 
industry encompAssea many' iss\fes' of first: impresaion-. A"S 
such, a care iul and more·' thorough lega.l an"lysis than' the 
one contained in th'is paper. !Should be done to, ~nsure .. that 
th'ese. statutes' do i,ndeed provide viable ·remeQies... . ' 

2. IT' IS'RECQMMENDED' that the City Attornel{ .see'k, to es.cablish' 
a cooperative relationship witb th~ ~ta~e. Insurance 
Commissioner for the referral to the'City Attorney·s' Office 
of complaints lodged with the Commissioner by. LdS Angeles.' 
residents wherein d'iscrimination on ·-the ba$,is 'of li'tes.tyle 
is alleged. 'Pursuant tQ.rnsurance Code'sectio~ 12921.5, 
the .Insurance Commissioner may meet wit~ "persQns,' 
organizations and .4ssoCiation~ interQsted in insurance for 
the purpose of securing cooperation "in the enforcement df 
the insurance laws of,this state" and -may disseminate 
informat',ion concerning ,the insu'rance laws 'of' the State 

-10 ' ... -

10/ The Commissioner ~lso' has the duty to advise· the 
Dlstric~ Attor~ey of the relevant county when he or she ftnds 
that'an insurer, its ~ffic~rs,' agents ~r employees are 
violating.any of,the penal provisions·of·th~.Insnrance Code or 
of "other law~·. Uns. Code: Sec-. 12928). 
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The Cit:( A·ttorney should request that the'.;Insurance 
Commissloner exercise his or her powers under this statute 
and provide the City Att~rney with appropriate information. 

3. 'In order for the City Attorney to prosecute an action under 
the Unruh Ci~il Rights Act,' "a pattern or practice of 
discrimination" must be. established. One way of gathering, 
information regarding patterns 'or practices'of 
discrimination occurring ,within the City of, LoS Angeles 
would be to exchange information regarding claim5'of 
unlawful discrimination engaged in bY".those in the 
inSurance business with other prosecutorial offices within 
the. Los Angele's' with jurisdiction'to enforce, the U~ruh 
Civil RightS' Act. Accoxdingly., 

IT IS RECOMMENDED' th'at the City Attorney seek _ tQ. establish 
a cooperatiYe relati~ship with b~th the'Attorney General's 
Office and the. Los Angeles County District Attorney's 
Office for-the exchange. of information regarding complaints 
of lifestyle discrimination by' the insurance i~dustry which 
are lodged with each agency. The: shar ing ,of this 
information will, assist in identific·ation .of pattern's or 
prac~ices'of discrimination' by those engaged in the 
insurance 'business wi thin the City of .. Los Ang~les. 

4. Pursuant to Government·· Code sections ,12930 (f) (2)' and 12948 
the State DE?partment of Fair Employment and 'Hollsing:is. 
authorized "to receive investi9a~e, and conciliate 
complaints alleging ,a violation of [Unruh Civil Rights 
Act]." (Gov. Code § 12930 (f) (27.) AS is the ~aSe with the 
Attorney General and,the.Los Angeles' County District 
Attorney, the Departmen·t may have informat'ion con'cerning 
alleged lifestyle discrimination by the insurance indUstry 
which occurs in the City of·.LoS Ange~es·. Aecordingly, IT 
IS RECOMMENDED that the City Attorney. "seek' tQ establisha 
cooperative relationship with' the Department of Fair 
Employment and aOl1sing.for the exchange of information 
regard ing ,alleged instances of lifestyle discr,imination' by 
those engaged in the insurance ,busin'ess in the Ci t..l! ot' 

'.Los ' Angeles. . . 

'5. To fUrther incI::e.ase·the eff'ectiven_e.ss of the·City'Attorney 
in enforcing.: the Unruh Civil Ri·g.hts Act, information_must 
be ohtained and exchanged wi.th local civil righ.ts 
organizations within-the City of .. Los Ang~les. Often'these 
groups'are unaware of the remedies available under current 
l.aws. Thus, 
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IT IS RECOMMENDED that the City Attorney. se-ek to esJ:ablish 
worklng arrangements with local civil ri9hts organizations to 
exchange. information regarding complaints'of lif~style 
d iscr imin"ation by the insurance -i~dustry. Tlle recommended 
organizations-would include, but· nQt"be li~ted to: American 
Civil. Liberties Union; Concerned Insurance PrQfessionals for 
Human:~igh~~1 and the LoS Angeles ~rban·League. 

6. Discrimination in irtsurance opportunities against the 
non-traditional family unit-may have a severe economic 
impact on many· residents of this Ci~. As stated by Brent 
O. Nance in his testimony be'fore the Task Force on 
March 16, 1987: " 

·I~ our'soci~ty insurance ftas'become an integral part of 
our culture. It is often the only practical means 
available for the majority of us to protect" ourselv.es'and 
familie$ agairtst the financial ruin created by death, 
d isabiliJ:y or ser ious med ical problems ~ ",.Indeed, insurance 
has become a basic financial necessity for,most Ameri~ans.· 

Accordingly., 'in' order to ,ensure tha't--Los Angeles City 
residents, regardless of lifestyle, have equal a~cess and 

-

opportunity to insurance servi~es, IT'IS RECOMMENDED that. if • 
the City Attorney concludes, after a careful analysis of 
applicable law, that ~he iss~es of lifestyle diserimination in 
irt'S'Urance ,oppo:rtuni tieS' can be 'adgressed through the. Unruh 
Civil Righ,t'S' Act and/or Business' and 'ProfessionS Cod.e secti"on 
l720(} e~ seq. and the C'ity AtJ:9rney finds that a person or 
enti.tylrL.the insurance business is, enga.gi.ng .in a pat-tern or 
practice of unlawful discrimination against_insureds or 
applicant1S ,for insurance on the basis of lifes.tyle, .. J:hat' he or 
she bring an action ag~inst· that person or entity "for violation 
of the .Unruh Civil Righ.tS Ac:t and/or an action 'for' unfair 
business pract'!ces under California· Bus'j,ness and Pr9fess~ons~ 
Code section 1720'0 !S .!!S!.. 
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CALIFORNIA LEGISLATURE 

FOR RELEASE ON: 
June 9 1 1989 

] oint ~clcct trr:ask jforcc 
on tfJc 

([1)anging jfamilp 
CUNTACf PERSON: 
Thomas F. Coleman 
(213) 258-8955 

LEGISLATIVE TASK FORCE RECOGNIZES DOMESTIC PARTNERSHIPS 
AS PART OF THE CHANGING FAMILY AGENDA IN CALIFORNIA 

Proposals Focus on Employee Benefits, Schoo! Curricula, 
Insurance Discrimina!ion, and Rights of Survivor~ 

A report just published by a state task force urges California 

lawmakers to recognize domestic pa:'tnerships as family relationships. 

The report of t~e Joint Select Task ·Force on the Changing Family also 

includes several recommendations to eliminate discrimination agaL'1st the 

nearly 1.4 ~illion adults who live in unmar:-i~d-couple households in 

California. The domestic partnershi;> proposals recommend that: 

* Public poliCies should respond to the changing needs of 
today's families, while respecting their privacy, integrity, and 
diversity; (See Report, page 11) 

* Domestic partnerships should be recognized as family 
relationships; (See Report, page 101) 

* Employee benefit plans should define family broadly 
enough to encompass the diversity of todayts families, regardless 
of family structure; (See Report, page 27) 

* Public schools should expand curricula to promote 
recognition of family diversity by providing students with current 
information on changing family structures; (See Report, page 73) 

* Counseling services, whether publicly funded or 
provided through private health plans, should serve not just 
individuals, but all families regard·less of their structure, 
including unmarried couples. (See Report, page 84) 

* Insurance practices, such as rate discrimination 
against unmarried couples, should be prohibited; (See Report, pages 100-1C~) 

* Wrongful death laws should be amended to allow adult 
dependents to recover damages when a domestic partner is killed 
by a criminal, drunk driver, or by other intentional or negligent 
conduct of a wrongdoer. (See Heport, pag-es 100-102) 
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CONSUMER TASK FORCE ON MARITAL STATUS DISCRIMINATION 

Office of the Los Angeles City Attorney 

Final Report Issued in March 1990 

Excerpts from Supplement to Final Report 
Submitted to Insurance Comm·issioner's Antidiscrimination Task Force 

by Thomas F. Coleman, Task Force Member 
on July 30, 1992, at San Francisco 
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CONSUMER TASK FORCE ON 

MARITAL STATUS DISCRIMINATION 

·Findings and Recommendations 
Regarding Insurance P.ractices and Membership Discounts· 

Michael F. Cautillo 
GSC Law Student Intern 

November 28, 1989 
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EXISTENCE OF MARITAL STATUS 

DISCR.DIIBATIOH IN LOS ANGELES 

This current Task Force on Marital status Discrimination is 

an outgrowth of the previous Task Force on Family Diversity w'hich 

issued its final report on April 9, 1989. Research was conducted 

to discover the extent of marital status discrimination against 

consumers. Several areas were targeted. These include the 

insurance industry, membership discounts in the auto- and health­

club industries, and the airline industry. These areas were 

targeted because they comprise ·such an int.egral part of a Los 

Angelian's day-to-day life. These are areas which are no longer 

luxuries but, rather, due to their lifestyles, have become such 

ihdispensible necessi.ties to the citizens of Los Angeles. As a 

result, discrim.l.nation here effects us most deeply,' both in our 

purses and in our consciences. 

The following research reveals that marital status 

discrimination exists in all of the above areas to differing 

degrees. It ranges from outright denial of any insurance 

coverage at all to some unmarried individuals to a total absence 

of any such discrimination whatsoever. (See Exhibit A, p. 1) 

Due to the lack of time and resources the research presented here 

is limited. Thus, this does not imply that the businesses 

discussed here are the only businesses which discriminate. 

since marital status discrimination seems to pervade all 

aspects of consumer transactions. However, it frequently varies 

among businesses. The fact that this discrimination is so bold 

'Lf7 1~7 



in one company and virtually non-existent in another within the 

same industry gives one pause. If competing companies can 

survive, and indeed thrive, without discriminating on the basis 

of marital status, perhaps this type of discrimination has no 

rational basis at all. 

2 
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SPECIFIC FINDINGS 

A • Insurance 

(Automobile, Renters, Liability) 

1) SAFECO 

A) Lyddy-Martin Company 

The price of renters' insurance was unaffected by either the 

number of people living in the apartment nor their marital 

status. 

B) Schlosberg Norman & Associates 

No insurance policies would be issued for either renters or 

cars if the persons are under the age of 29 and unmarried. If 

the person's are married,· then this agent would issue both 

renters' and car insurance to them regardless of their ages. 

C) Brown-Beauchamp Insurance Agency 

No joint policies would be issued unless persons were 

related by blood, marriage or adoption. Otherwise, the 

"individuals must purchase two, sperate insurance policies. 

2. Allstate 

A) 9024 Olympic Boulevard 

Renters' insurance policies were issued independent of the 

number of persons in the household or their marital status. In 

addition, the cost of renters' insurance was unaffected by these 

variables. 

3 



This agent would not issue a joint car insurance policy to 

two unmarried persons but offered to issue the policy to one 

person and to have the other person as an insured driver with no 

extra charge. 

3 . state Farm 

A) 4201 Wilshire Boulevard 

This agent was willing to issue joint auto and renters' 

policies regardless of marital status with no extra charge. 

B) 7154 Melrose Avenue 

This agent was also willing to issue joint auto and renters' 

policies regardless of marital status with no extra charge. 

4. Farmers 

A) 3608 1/2 West 6th street 

This agent was also willing to issue both joint car and 

renters' insurance regardless of marital status or number of 

persons in the household with no extra charge. 

An additional agent at this same office was located 

regarding the above policies. He hesitated and said he needed to 

contact the underwriters to obtain more information before he 

could determine whether he could issue joint policies. 

B) Underwriting Headquarters 

This underwriter said she would issue an umbrella policy for 

married couples but two separate policies would be needed for 

unmarried couples. She did, however, know of one case where a 
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mother and son were issued a joint policy. (See Exhibit B) 

5. Automobile Club of America 

A) AAA of Southern california 

This agent will issue joint insurance for both automobiles 

and home furnishings regardless of marital status and the price 

would not vary. 

B • Insurance 

(Health) 

1. Blue Cross/Blue Shield 

This insurance company offers a family plan, defining a 

"family" in their advertizing as a couple and their chi.ldren. 

The Los Angeles office further defines a "couple" as two married 

people. 

c. Membership Discounts 

1. Automobile Clubs 

A) Automobile Club of Southern california 

AAA charges new members $50 for the first year with a $35 

renewal fee for each subsequent year. An additional person may 

be added to the membership plan for an additional charge of $13 

per year. This person must be a spouse of the original member.* 

5 
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National Business Insurance Agency 
Anthony F, Melia, elc President 

February 14, 1990 

Ms. Suzanne Miller 
Progressive Casualty Insurance 
11010 White Rock Road 
P.O. Box 2350 
Rancho Cordova, California 
95141-2350 

RE: Department of Insurance File #R9011430 
Policy #SMT0260-592-0 

Dear Ms. Miller: 

I'm in receipt of your correspondence dated February 8, 1990. 
While you' have suggested that there are rating discrepancies, my 
discussion with the insurance agent Bennett F. Witeby and 
customer service representative Kathy Walker, she has indicated 
that notes in her file show that your underwriter Daphne rated 
the policy on November 28, 1989. This was rated in your 
underwriting department and not the underwriting department of 
the insurance agency . Further to that, Daphne acknowledged that 
the rate was for territory 54 and provided the premiums 
applicable. 

Further, Ms. Walker indicates that she provided your underwriter 
Daphne with the age, birthdate, and marital status for me and 
expected that a valid rate would be provided. 

While you indicate, "there is'also a 20% surcharge applied to 
unmarried operators", I feel this is wi ldly discriminating. I 
doubt that you are able to give any substantial proof that a 
driver who is divorced, separated, widowed or single, exposes the 
company to any greater risk than somebody who is married and 
living with his or her spouse! It is my sound belief that your 
20% surcharge for people who have chosen to be single or who 
have become divorced or separated from their spouse or who have 
the misfortune of being widowed is repugnant, reprehensible and 
totally indefensible. 

Further, your pointing out in your fifth paragraph that I had the 
option of requesting a prorata cancellation is fallacious. 

123p 
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In other words, "if you don't like the fact that we discriminate 
against single people, go elsewhere"! I do not believe that this 
the manner in which we expect business to be conducted in the 
state of California. I feel that discrimination is an ugly tactic 
for any business and especially insurance companies. 

I would hope that you reconsider your errors and revise the 
premium with an apology. 

cc: The Department of Insurance, Attn: Candy Hernandez 
3450 Wilshire Eoulevard 

/dm 

Los Angeles, California 90062 

Thomas F. Coleman, Chairperson V--
Consumer Task Force On Marital status Discrimination 
Office of City Attorney 
1800 City Hall East 
Los Angeles, Califcrnia 90012 

Joan Howard, Sr. Underwriting Officer 
The Department of Insurance 
~450 Wilshire Boulevard 
Los Angeles, California 90062 
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February 8, 1990 

Anthony F. Melia 
Post Office Box 691006 
West Hollywood, CA 90069-9006 

Policy Number: SMT 0260-592-0 
DOl File Number: R-9011430 

Dear Mr. Melia: 

This letter is a response to a Department of Insurance inquiry made at your request. 

It has been requested that we explain the rating discrepancies on your policy. 
Enclosed are copies of our Over 50 Motorhome rate tables. I will h:ighlight the 
proper rates as they relate .to your ,policy. The agent· use~ rates from the -wrong 
annual premiuni package when he worked up your quotation. The agent used the 
premium package from territory group one for drivers age 60 and over. The proper 
rate is listed in territory group four for drivers age 50-59. There is also a 20% 
surcharge applied to unmarried operators. I will highlight this provision in the 
rateguide .. 

The Department of Insurance has requested information pertaining to Progressive's 
Insurance Rate Filing. This rateguide has been filed as of June 2, 1989 file #3598. 
The rates in this program have been in effect since March 1, 1988 for New Business 
and April 1, 1988 for Renewals. A revision to the Uninsured/Underinsured Motorist 
rates are made effective 12-31-88. The revision was included in the June 2, 1989 rate 
filing. 
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When you received your revised premium you had an option of requesting a 
prorata cancellation on the misquoted rate. You did not, however, request 
cancellation. You sent in a payment for the remaining balance and this account is 
now paid in full. . 

I hope the information rYe provided answers your questions as to why the uprate 
occurred. rm afraid an explanation of the rating is all I can offer. We do not offer 
an adjustment of rates on misquotes. 

Thank you, 

~~~ 
Susan Miller 
Progressive Casualty Insurance 

cc: Department of Insurance 
cc: Agent 
cc: File 

Enclosure 
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COMMISSION 
IS«'\; for all business including new. renewal and transfer. Do not 
retain commission, you will be paid by monthly statement. 

BINDING AUTHORITY 
Coverage is bound as of the effective date on the application. 
provided: 
I. The envelope containing the application is postmarked 

within 72 hours of the effective date. 
2. The application is filled out completely. 
3. The application is signed by the applicant 
4. Proper payment accompanies the application. 

If the postmark is later than 72 hours. coverage will be effective 
on the postmark dale. 

CANCELLATION GUIDELINES 
I. FLAT CANCEU.A nONS - Flat cancellations will not be 

permitted after the inception da~e of the policy. 
2. INSURED'S REQUEST - cancellation requested by the 

insured requires either the return of the policy or the 
insured's written request Effective date of the cancellation 
will be no earlier than the postmark date of the mailing of 
the request to our office. 

3. LOSS PAYEE - If there is a loss payee. this office will 
mail a notice of cancellation. unless the loss payee releases 
his copy of the policy or submits a writte~ release. 

4. COMPUTAnON OF PREMIUM-
a. cancellations requested by the insured will be cancelled 

on a short-rate basis using the customary short-rate 
table. Policies cancelled for non-payment of premium 
are interpreted to be cancelled by insured's request and 
will be computed short rate. 

b. cancellations requested by the company will be 
cancelled oli a pro-rata basis. 

c. A $50 minimum earned premium applies to all 
cancellations. 

s. TOTAL LOSS - canceIJations requested due to a total 
loss will be cancelled effective the day after the loss. if 
requested within 60 days of the date of loss. After 60 days, 
standard cancellation rules will apply. A total loss does not 
automatically cancel an in-force policy. We must receive a 
signed release. 

ENDORSEMENTS 
If an endorsement results in additional premium. send no 
money with the request The insured will be billed directly for 
3ny amounts due. 

EUGIBIUTY 
To qualify, the motorhome must be: 

I. Used only ror reaeational purposes. The motorhome 
does not qualify if rented. driven to and from work. used for 
business purposes, used as a principal residence, or if it is 
the only vehicle in the household 

2. A conventional or minl-motorhome. The motorhome 
does not qualify if it is a camper van or trans van. is a truck 
mounted camper or is a converted vehicle. A converted 
vehicle is any vehicle which was not originally designed to 
be a motorhome but has been altered to include such 

. facilities as cooking and sleeping. Panel trucks and buses 
are common examples. Converted vehicles are 
unacceptable. 

3. 18 reet or lODger from froDt to rear bumper. Any 
motorhome under 18 feet is not acceptable. 

DISCOUNTS AND SURCHARGES 
1. Transrer DIscount - 10% -If you are renewing a claim­

free six month or annual policy from any other insurance 
company. a transfer discount of 10% applies. This 
discount continues at renewal as long as the policy 
remains claim free. 
To receive this dlsco1Dlt, a copy of the existing poUey 
declarations pale, renewal notice or LD. card must 
accompany the appHcadon. If the previous poBey 
has expirecl ror more than 30 days, the transrer 
cUscount does not apply. 

2. Single Surcharge - 20% - If an applicant or operator is 
single (including divorced. separated, widowed or living 
apart), a 20~ surcharge applies. 

3. Older Motorhome SW'charge 
Model years 1968 - 1977 - 1 O~ Surcharge applies 
(Homes 11-20 years old) 
Model years 1967 and older - 2~ Surcharge applies 
(Homes over 20 years old). 
(Please note after 1/1/89 these model years win change by 
one year.] 
For Motorhomes 11 years old and older, include an 
Interior and exterior photo. 

ALL REGULAR OPERATORS MUST: 
1. Be age 50 or older. 
2. Have at least 12 months experience driving a motorhome 

(not necessanly the insured vehicle). 
3. Have a permanent residence and residence telephone 

number. 
4. Own at least 1 other automobile. 
s. Have a driving record with no more than 2 minor 

violations in the past 3 years. No acddents or· maJor 
violations aCcepted. 

6. Possess a valid u.s. driver's license. No international. 
revoked or suspended licenses accepted 

. 7. Owner must have owned a motorhome (or at least 12 
months. 

A REGULAR OPERATOR IS ANYONE wHo DRIVES THE 
MOTORHOME 10% OR MORE OF THE TIME IT IS IN 
OPERATION. 

SIMPLE RATING: 
1. Review eligibility criteria listed above. 
2. Review Discounts & Surcharges listed above. 
3. Use actual cash value of the motorhome as rating base. 

Submit (or approval if you want the rating base to exceed 
the purchase price. The rating base is the most we will pay 
in the event of a total loss. Awnings must be listed under 
personal effects and should DOt be included in the ACV of 
the ~ase motorhome. Comprehensive deductible applies to 
awnings. 

4. Determine appropriate package rate and. select any optional 
additional coverages desired 

s. Apply any discounts or surcharges to all coverages. 
6. If you have any questions, can us at: 

(916) 638-5212. Ext 570 or 800-777-3030. Ext 570 
Please see ServIce nps section before calUng. 

7. Send applications to: 
Progressive casualty Insurance Company 
P.O. Box 2530 
Rancho Cordova, CA 95741-2350 
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8. AD business In this propam must be paid In fuD with 

the appUcation. Submit the fuU gross premium with ) • 
!he appUcadon. Do not retain commission. I 5" to 
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Ant!gay Insurance Co. Sued 

Sought to Exc!ude Single Males I 
----------------
'by Peter Freiberg single males engaged," "oc:l.ip:lt:ons I Unt C,:) r.()~ requir~ phy-::co.i i~:"~r::(ji'l" 

ACa!ifCrnia ms~rance firm s3e!\ln~ iO The questil)nr.a:ra asks ,: .. h:ili€:~ ~I~~ 
Identify applicants who might get apolicant has had a weight lOSS or gain of 

AIDS t1as been accused in an $11 million 10 pounds or more during the past 12 
lawsui I of a "crude attempt" to scree.-, out months: experienced any symptoms or I 
gay men by asking discriminatory Ques- complaints or other deviations from good 
tions of Single males in "occupations that health during the past six months; or has 
do not require physical exertion." "had. been diagnosed. or treated. or been 

As eX3moies of the occupations that a advised to be tested for any sexually 
compa~'{ memorandum said have "pro- transmitted disease or immune disorder." 
vlded a ,jlsproportlonate share of this An applicant answering "yes" to ~ny 
disease,' the firm of the questio:1s 
listed ies:aurant should be rejected 
employees. antique for insurance. 
dealers. interior Pritchett acvised his 
decorators. consul 3gents 
tants. florists and "These ques-
"peoole In the tions," the lawsuit 
Je':Jelry or fashion charged, "are so 
busfr'less," generally stated tr.at 

The la\ .... suii. filed virtually no truthful 
May 5 by National 'special' applicant 
Gay Rights Advo- could deny them all. 
cates (~'JGRA) and In effect. then, [the 
the ~:":'I~loyrnent firm] rejects all 
Law C,o.~'·er of the these applicants." 
Lega . .:. ~-: S,)clety of Peter Groom. a 
San ::. J:1C'sco. lawyer with the 
char~C'.~ !~at th'e California Depart-
San!.; Barbara- ment of Insurance. 
base; G~eat Repub- said the'company's 
IIc InsuranceCo. isil- policy appeared to 
legall/ ·jenylng med· violate the state law 
!cai :~s'J~an:e to gay prohibiting discrirnl-
r::er 1::::J5 5310 to nation en the baSIS 
:Je ;'ie ~irst m3jor NGRA's Ben Schatz of sexual orie~tc:t:on 
!J·.':SJ;: cr.all-;;nging the AIDS-related In the availability of Insurance 
... ~r!er·:mtlng or?ctlces of an insurance Greom said that even before the law-
cO"'r.::Jany £~.1:t vias filed. the state agency had told 

""'/I~at !hey're do:ng:' said Ben Schatz, G,'e3! RepubliC that f:em a brief inspec· 
GHcstor o~ NGRA's AlDSC;vil Rights PrOj- I:on the ~uldelines loov.ed like they were 
ect. "IS segregating all appiications from discriminatory. 
s:ng!e ~a!es in stereotypicallygayoccu- Ca!:fornia insurance law, in additicn to 
patlons, Their conception of whc gay men barring antigay discrimination, prohlbliS 
are :5 ~ut o! some 1940s time warp. use of the HTLV-3 antibody test to deter-
7~1ey'~e trying to weed out gay men. We're mine insurability. Groom said the depart-
sayln~ It's Illegal under California law." ment has interpreted this law to even bar 

Great Republic President Bill Pritchett. companieS from asking whether an ap~li-
, .. ,ho ~en! !hO memorandum to company canl has taken the test. 
c:;ents. could not be reached for com- The Great Republic lawsuit was filed on 
ment. ChrIS i-Ie~~. a company spokes- behalf of David Hurlbert. a San Francisco 
... vc~an.deniedl~atthefirmwasdiscrimi- gay man 'Nho applied for and recelv~d 
na!mg a~atnst gciy men. and said an offi- medical insurance from Great Republlc:r. 
cia; statement was being preoared. October i9a5. When Hurlbert reaoolied 

In a ':;:ter seN ~y Pnrcnett to \:cmpany thie:: January. hp. was G:sk~c to ;.'lr.s·::or the 
;jgen!~ ~~Sl ~ecerr.~er, Pr;chett said the suPPlementary ques:l~r's. When he re-
ccrr.~::n'l · ... T:C!"" ("I,;~S health insurance. fused. Great R€p1.Jbhc ~~:ected him. 
'.'Ia2 :~y'~g:o aVOid ,:~verlng "extra-high- In addition to an Injunction against the 
~'5K insured~" such as AIDS patients. policy. ihe lawswt seeks damages for the 

.t.'ier s:atlng :hat Ihe company had addit:onal insurance expenses Hurlbert 
.jeveloped a "profile" of the potential incurred elsewhere. as well as $100.000 
AIDS vIC~lm. Pritchett asked agents to for pain and suffering and $10 million in 
9:'le a supolementary q:.:cstionnaire to punitive damages, _ 
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·effort. 

DISCRIMINATION 
WARS 

The title of this item would have been 
"Women vs. the Insur".nce Companies 
and Gays \"5. the Auto Qub tl if it had 
fit. But here's what's happening: 

The National Organization of Women 
(NOW) filed a lawsuit last week ~ 
what it called the "inte:ltioncl, arbitrary 
and illegal" discriminatory rate s~c:tUre 
of State Farm Insurance. According to 
NOW, State Farm charges women as 
much as 65 percent more on health 
policies than it charges men for t?e same 
coverage. The discrepancy was discovered 
after a NOW member, Estelle Kinch, 
was charge $564 for six mon~s of 
coverage under a standard policy. She 
later lea!ned that men are clwged only 
S345 for the same coverage. 

"The rate ~'stem should be based on 
such factors ~ whether the applicant 
smokes or drinks, Dot on gender," says 
Lisa Foster of the Center for Law in the 

4 

Public Interest, which filed the suit. "If 
we ultimately emerge victorious, it could 
change the entire California health rate 
svstem. " 
- And hot on the heels of a report by a 

subcommitee of the city Task Force: on 
Family Diversity that cited the 
Automobile Oub of Southern California 
for "a systematic policy of discrimination 
against gay and lesbian couples," a 
delegation of same-sex couples \\'ill 
protest the allegedly disc:rim.i.natory 
policies at the club's annual membership 
meeting on March 9 at the L.A. Hilton. 

At the hean of the conflict is a reduced 
dues rate that charges a member a $34 
annual rate, with the member's "spouse" 
paying only S12. (The term "spouse" is 
not defmed by dle club.) The task force 
cb..ims th:!t while: the cluh accepts all 
C't'posite-sex application.c; withouT 
\"e:"ifying their IIla1-ltaJ starus~ indudi.;~ 
those from couples with different la-:! 
n:unes. lIobvious" same-sex applic:ui:m!i 
a:e denie:d. 
"~~e will present a list of grie\'a. .... ces 

and suggested bylaw re\isions (0 

eliminate the discrimination~" says 
Thomas Coleman, an attorney who a1!'O 
teaches a "Rights of Domestic Panners" 
class at USC Law School. U Anv Auto 
Cub member can anend the ~eeti.'lS if 
they show their membership card, and it 
would certainly make an impression if 
gay and lesbian members showed up to 
support this cause. If a mainstream 
corporation like the :o\uto Oub makes 
this ch:mge .. it would also have a 
symbol1= effect on the whole system." 

-r~r'M"..:J ",. R. C. olfUi Ptl:J:: BI..'" 
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ED" Fei. J, till 

Suit Filed To Protect 
Gay Couple's Rights 

National Gay Rights Advocates has rued 
suit against Fanners Insurance Com­
pany, on behalf of a gay couple. Boyce 
Hinman and !.any Beaty. who have been 
denied a joint "~brella ,. IJabWty in­
surance poUey on their house. Farmers 
has fnsisted that they buy two separate 
poUc1es because they are not married. 
Since state law prohibits gay and lesbian 

:. couples from m.arry1ng. such under· 
~ wrtUng pract1ces effectlvely bar them 
-from obtafnfng fnsW'ance polfdes on the 
same favorable terms as married couples. 
NGRA contends that Farmers' prlctng of 

the "umbrella'· polley violates the Unruh 
; ·cMl RJgbts Act proh1bltJng arbitrary 
l discrimination by business estab-
f llshments.. . 
! "Boyce Hinman and Larry Beaty have 
; Uved together for seventeen years," com-

mented NGRA Legal Director Leonard 
Graff'. "They own a home. two cars, and 

I all of their furniture together. they" share . 
. : the common necessities of life and are 
i 
I each others' pt1mary benefidartes In their 

wflls and insurance poUdes. Farmers has 
already Issued them joint homeowners 
and automobUe insurance polides, but 
has now rer~sed the joint 'umbrella' 
poliey. MakIng them buy two separate 
policies at twice the cost is quite plainly 
arbitrary d.tsc:r1mJnation." 

"When businesses attempt to charge 
gay and lesbian couples more for the 
same services provtded to heterosexual 
couples on the grounds that ·they aren't 
married.' they can expect a legal battle. 
Although legal marriage is not yet an op­
tion for gays and lesbians. we wfU use the 
dvtl rights laws and the courts to secure 
our rights as legitimate couples." 

NGRA's cooperating attorneys on the 
case are Paul Dlon and Maureen Sheehy 

" from the law firm of Feldman. Waldman 
& Kline In San Franc1sco. The lawsuit was 
filed In Sacramento County where Boyce 
Hinman and LaITy Beaty reside. 
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Statement of Walter Zelman 

I'm pleased to have this opportunity to support the 

recommendations in the report of the Task Force on Family 

Diversity. These recommendations touch on some important issues 

and I want to emphasize that, as Commissioner, I would implement 

them aggressively. 

The unwillingness of the present Commissioner to 

enforce these proposals reveals the continuing dark-age-mentality 

that frequently pervades today's Department of Insurance. 

I believe that the Commissioner does have the authority 

to disallow discrimination based on marital status and that the 

commissioner should rule such discrimination to be an "unfair 

practice". 

To.be sure, we should distinguish specifically what we 

are talking about~ We are not necessarily talking about 

individuals sharing the same house -- we are talking about 

couples living together in marriage-like circumstances. 

The latter grouping raises the easier question, in my 

mind. People should not face discrimination because of their 

sexual orientation or because they chose to live as a couple 

without getting married. 

Our society should adopt this posture even if insurance 

companies can demonstrate -- and I doubt they can -- that the 

actual wearing of a wedding band makes one a better risk. In 

short, there are some areas of bias we must not accept. There's 

nothing new in this concept. We apply it in all kinds of social, 

economic, and poiitical relationships; we should apply it in 

insurance as well. 

I{;O 
20~ 



The issue of rating individuals differently because 

they are single as opposed to living as a couple is a slightly 

more complicated matter. I suspect that insurance companies can 

make a case to suggest that 25 year old single males are, as a 

class, a higher risk than married 25 year old males, or males 

living in marriage-like relationships. 

But I doubt that distinction lasts very long. I 

suspect that by the age of 30 or 35, any such distinctions don't 

exist and become bias -- a bias that, more ~han anything else, 

may impact the gay members of our society. 

In addition, I want to say a few words about one other 

aspect of the Family Diversity Task Force Report. I was 

surprised that the section on child care did not consider the 

insurance issue. Insurance has been a critical issue and problem 

in child care with many facilities at different periods in time, 

unable to obtain or afford insurance. 

~I 
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November 28, 1989 

Consumer Task Force on Marital status Discrimination 

Testimony of Bill Press 

Good Afternoon! 

I am very grateful fur this opportunity to appear before you 

today. 

Our recent sad experience with Measure M in the city of 

Irvine an Prop. S. in San Francisco proves that ignorance and 

phobia and hatred of persons with different lifestyles is 

very much alive in California - despite all the progress we 

have made ~ and I congratulate you and thank you for ~our 

efforts to continue to raise these issues, to seek consensus, 

to search for solutions, until this insidious form of 

discrimination - discrimination against persons based on 

their alternate lifestyle or alternate form of relationship -

is eliminated. 

Your efforts, of course, build on the excellent work and 

final reports of the City of Los Angeles Task Force on Family 

Diversity and the California Task Force on the Changing 

Family. 

J~J. 
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I am here today wearing at least three hats. 

Yes, first, as an exploratory candidate for the position of 

state Insurance Commissioner, to be elected for the first 

time next year, one who will have great responsibility for 

carrying out the recommendations of this task force - and I 

already eagerly look forward to doing so! 

Second, as a KABC-TV commentator, who has 

times over the years on the issues we are 

today. 

spoken out many 

talking about 

~hird, as a proud and long-time Governor and Director of 

MECLA - an organization which has as its very raison d'etre 

the rights of women and gays and lesbians and all Americans 

whose sex or sexual preference or living arrangement is 

considered, by some, to be outside the norm. 

As a member of the Board of MECLA, seven or eight years ago, 

I first became aware of the very real discrimination against 

persons of alternate lifestyle practiced by insurance 

companies. And, while it may be considered risky for someone 

like me to praise anyone in the insurance industry, I must 
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tell you it was Tony Melia - also a member of the MECLA Board 

at that time - who first raised these issues and organized 

the community around them. 

You're going to hea~ from Tony soon. But I want to thank him 

and salute him [or his pioneer nnd still pioneering 

leadership in this area. 

Now - first - a couple of brief remarks about the problem -

and then my comments on your specific questions. 

Because the problem - as I learned from Tony and others - is 

that the business of. insurance is, by its ve~y natur~, tbe 

business of discrimination ... Discrimination, in its broadest 

sense ... Sorting out whom you're going to sell a policy to, 

and· whom you're not .. To a limited extent, as a business 

decision, that kind 

acceptable. 

of sorting out is expected and 

The evil is - as we have all experienced that insurance 

companies have made the need to discriminate in its broadest 

form a license to discriminate in its most narrow form: 

discriminating against persons or classes of people for 

reasons that "have nothing to do with risk, that merely 

203 
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reflect and perpetuate the hatred of the day. 

Until the 1960's, in this country, insurers charged black 

customers more for life insurance because, they said, black 

people were statistically more likely to die young. A 1961 

insurance textbook even justified race-based discrimination 

as "rational discrimination.": 

Jews, expected to live longer, were given better breaks on 

life insurance. But not for disability insurance. ·"Jews are 

expensive", warns a classic insurance manual, because "Jews· 

eat too much, with higher than average incidence of obesity 

and diabetes." 

Fortunately, most insurance companies have ceased basing 

their rates on religious factors. 

Racist ratings, however, continue in the form of redlining of 

automobile insurance rates in California's urban areas. And 

gender-based discrimination is still official industry 

policy. As late as last year, the National Association of 

Insurance Commissioners condemned race-based rates but 

refused to condemn gender-based rates. 

l(ps" 
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As a result, all 

disability insurance 

annuities. 

women 

and 

pay more than men for health and 

receive less in pensions and 

And, as the National Organization for Women points out, even 

though four out of five adult drivers now pay "unisex" 

premiums, women still end up paying proportionately higher 

than men because they only drive half as many miles a year 

and have half as many accidents. 

And now, thanks to your efforts, the spotlight is also on 

discrimination based on martial status - discrimination which 

·the insurance industry doesn't even yet admit, but which 'is 

nonetheless real - and you know the results: 

*some companies refuse to issue a joint homeowners policy 

in the names of two same-sex householders; 

*most companies will not offer a family discount on 

automobile insurance to an unmarried couple who live together 

and share cars, even though such discounts are routinely 

offered to married couples; 

*some companies refuse to issue a life insurance policy if 

, 
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the consumer names a beneficiary who is not related by blood, 

marriage or adoption. 

*unmarried couples also experience lifestyle 

discrimination when attempting to purchase renters insurance. 

And these are just a few of the more blatant examples. 

There i~ no actuarial basis for such discrimination. 

There is no moral basis for such discrimination. 

And all forms of such discrimination must stop. 

1. There is ·no doubt that refusing to issue joint policies, 

denying coverage or charging higher premiums on the basis of 

.marital statl'.s of an individual or couple violat"es both the 

letter and the spirit of proposition 103. 

Among its many provisions, Prop. 103 explicitly makes 

insurance subject to the Unruh civil Rights Act, which bars 

all forms of arbitrary discrimination by businesses of every 

kind. 

2. Under Section 790 of the state Insurance Code;, the 

Insurance Commission not only can, but should, prohibit 

marital status discrimination as an "unfair practice." 
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companies which refuse to change their policies or continue 

to discriminate based on marital status should have their 

license suspended or revoked. 

Catching, tracking and taking action against these 

violations, of course, requires the presence of a strong, 

consumer-oriented and action-oriented Consumer Protection 

Division within the Department - which do~s not now exist, 

and will not exist until there is an elected Insurance 

commissioner . 

3.- In order to ensure maximum consumer protection,. the 

Ins.urance Commissioner should and this Insurance 

Commissioner will routinely refer verified cases of 

discrimination to the state Attorney General, to County 

District Attorneys and to City Attorneys with possible 

jurisdiction so that they are aware of such fraudulent 

practices and can also take appropriate enforcement action . 

While this is a good beginning, there are at least two other 

enfo~cement actions which I, as Commissioner, ~ould undertake 

immediately: 
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1. To adopt a policy 

preference or marital 

lines of insurance. 

making ratings based on sex, sexual 

status illegal in California for all 

That would make California the fourth state in the nation 

- after Montana, Massachusetts and Pennsylvania - to adopt 

gender-neutral ratings and the first state, to my 

knowledge, to outlaw discrimination in insurance based on 

marital status. 

2. To outlaw the practice of many insurance companies who 

refuse to write health insurance policies to any single male, 

sick or healthy, gay or straight, just because they ·happ-en.to 

live in certain zip codes. This is redlining at its worst. 

This is immoral. This can no longer be tolerated. 

Again, Mr. Chairman and Members, 

opportunity to appear before you. 

thank you for the 

Whatever happens, I am committed to continuing to work with 

you on these issues - and I hope I have the opportunity to 

implement your recommendations as California's next Insurance 

Commissioner. 
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§llIRIARX or eoNWAX COLLIS' DSTD«ONX BBFOBE THE T~X FORCE ON 
MARITAL STATUS PISCRIXIHATIPN, NOVl)MBEB 28, 1969 

I founded an~ ch~ir tho Prop. 103 Intervention Team, 
amonQ oth~r th1n~R, tn ~nBlyze the raticncla ~ehina the 
insurAnce industry's rating factors. The team is comprised 
of lawyers, statisticians, accountants and actuariea but 
Bometim~8 this posse cfaxperts is not necessary to 
recoqnize arbitrary industry rating practice •• 

At one point I sat down with tha top rate-setter tor a 
wall-known insurance company and was told that the reaBon~ 
he was usinq some criteria was simply because they "seemedu 

right to him. No statistics. No a~ta. No history to base 
it on. 

Marital status is as arbitrary and nonQansical of a 
rating factor as any, an4 as such is clearly discriminatory. 

As Chair of the Intervention Team I have cal1e~, and 
will continue to call, for an end to discr1m1na~ion on the 
~a.18 of age, qender, sexual or1en~at1on or marital status. 

What to do about 1 t 

We need an Insurance Co~issioner who will issue a 
ru1in9 which prohibits marital status discriminetion. ThQ 
COIn.'"llissioner would then have the power to "suspend or 
revoke, in whole or in part, the certificate of authority of 
any insurer which fails to comply" (In&urance Code 66otion 
1861.14). Additionally, tha Insurance Code (section 1559.1) 
empowers tho Commissioner to levy. a $50,000 fina aqainst 
companies who are not in compliance. If the failure to 
comply 1& found to be willtul then the fine increases to 
$250,000. 

Finally, the Task Force on Fa~ily Diversity's 1988 
report correctly recommends that compl~ints be forwarded 
from the Insurance Department to the Attorney General's 
office.- This would allow the AG to take direct action or 
refer the ~atter to the appropriate district attorney, ci~y 
attorney or to the Department of Fair EmploymQnt" and 
HQusing .• 

It is a disirace that right no~, these aqencies have to 
solic1t the Insurance commissioner to see consumer 
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compla1n~.. It's a total disgrace. The Insurance 
CommissionQr should be out there vi90~ously &QQking 
entorcement at the laws she WAS appointe4 to oversee. 

I believe that a stronq commissioner can deliver the 
promise of 103, as well as additional insurancQ roforms, 
without any new laws. Prop. 103 provided ~e enforcement 
mechanisms necessary to implement the law, all we need now 
11 a Commissioner who "ArPR fthnnt. 1 tnp' ement1 nq t,"nam • 
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MR. ARLO SMITH, WITNESS 

Please see text of testimony on page 196 of the S,upplement. 

Questions and responses: 

MR. COLEMAN: Noted that the Los Angeles office of the California 

Attorney General was invited to participate in the task force and 

the office declined. 

MR. AFRIAT: Could Mr. Smith advise the task force how to implement 

most effectively its recommendations in light of the rp-cent defeat 

of the domestic partners ordinance in San Francisco? 

I 

I 

I 

I 
I 

WITNESS RESPONSE: 1- Proposition SiS failure was due to timing, off I 
year election, low voter turnout and a more conservative turnout. 

Therefore not "really a reflection of San Francisco but rather those 

who went to the polls. 

BILL PRESS--WITNESS 

Please see text of testimony on page 201 of the Supplement. 

Questions and Responses: 

MR. NANCE: I am going to play devil's advocate here for a moment. 

I understand your recommendation to ban rating based on marital 

status and sex, yet if r- were a single or married woman I would 

probably pay less than a man anq might resent the increase I would 

suffer in order for unisex rating to work. The same idea applies 

to life insurance. Many companies issue policies to women at a 

premium rate six years less than men. Are we in essence also 

discriminating against women by forcing them into an artificial 

category? 
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WITNESS RESPONSE: I don't see how you can defend any continuing 

difference in ratings based on a person's sex, sexual preference 

or marital status. I think it is a far less inequality that some 

people may end up paying more. As a society was have more important 

goals. There certainly will be some people who benefit from the 

current discrimination. 

MR. NANCE: Many life insurance companies require HIV tests for 

males but not for females. 

WITNESS RESPONSE: My policy is and always has been is to oppose 

the testing for eithe~ sex. 

CONWAY COLLIS, WITNESS 

Please see text of testimony on page 284 of the Supplement. 

Questions and responses: 

MR. AFRIAT: What about the problem of keeping insurance companies 

,in California if rules are enacted which offend them? 

WITNESS RESPONSE: The real long term importance of Proposition 103 

is that it creates a totally regulated industry, much as public 

utilities are regulated presently. When companies attempt to put 

pressure on group health plans in order to force people out of the 

plans. once they have vested, I see this as an. unfair business 

practice. This unfair practice then should be dealt with as 

previously mentioned, up to the point of revoking the carrier's 

business license. Once this starts happening, companies may claim 
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that they are going to leave, but not very many companies will 

voluntarily leave the most lucrative auto insurance market in the 

world. Nor will they want to lose the ability to issue health 

insurance policies in California.. They will cry wolf and then back 

down. I think if we prosecute a few companies, the others will 

fall into line. 

MR. NANCE: It has frustrated me that we cannot enforce state laws 

against an out of state trust. Was there anything in Proposition 

103 which addressed this? 

WITNESS RESPONSE: No there was not but the solution is to require 

the company and its directors and officers to agree to answer 

California subpoenas and agree to operate subject to California 

administrative agencies. If the company refuses, then they should 

not be granted a license to operate in California. 

MR. Mc CAULEY: Historically have such conditions ever been applied 

to insurers? 

WITNESS RESPONSE: No, but in other businesses this has been done. 

The problem is that the insurance industry has had a virtually free 

rein. Health facilities are also feeling a tremendous crunch. 

There is presently authority to form Joint Underwriting 

Authorities, "JUA' s" for necessary public facilities. I would 

mandate the formation of these for health facilities across the 

state in order to assure reasonable insurance for these crucial 

public services. 
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WALTER ZELMAN: WXTNBSS 

Please see statement on page 209 of the Supplement. 

Questions and responses: 

MR. COLEMAN: Let me just make sure that I understand correctly 

what you are saying, that marital status discrimination under 

present law is illegal, even if the companies have numbers to back 

up this discrimination, but that with respect to the way the 

companies treat individuals, martial status may be relevant, but 

the companies would have to prove the appropriateness of this 

rating? 

WITNESS RESPONSE: Yes. I am still new in this campaign, and I am 

not ready to say that we should not permit a difference in rating 

for single people. I 'do ,not think that an unmarried couple 'should 

be treated differently than a married couple. 

MR. NANCE: It is interesting that two, of the speakers had 

different opinions on whether provable rate variations should be 

permitted. I understand some of the past logic but would like to 

see changes. 

WITNESS RESPONSE: I agree, but so long as we have a system of 

private insurance, some legal distinctions may be acceptable to use 

and others not. I think that in health care we should not have a 

private system, it should be nationalized. Even with a legal 

distinction, they still must prove that it is relevant to risk. 

Then we must decide whether it is appropriate or not. 

MR. NANCE: We have already made some of these social decisions • 
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out. Physically disabled parents only receive six mon~of family 

maintenance support and this parent may need ongoin care in order 

to raise children. Social services and insuranc companies prefer 

to institutionalize the disabled and their ch' dren rather than pay 

for "baby sitting". 

Homosexual sex offenders were c07t lled more and treated more 

harshly by the institutions . 

Mr. Coleman : We must hammer away ~address our concerns regarding 

privacy to our rep resentativ, / in Congress. We should propose 

/ . 
legislative policy on hU7 relat~ons for the disabled. 

MS. WAXMAN: Does thi:/,task force have committees on which the 

disabled could participate? 

MR. COLEMAN: Coleman: No unfortunately we are very short lived and 

wil l disband in Ha rch . I will however send you a draft of the 

/ 
report so ~hat you may critique it . 

/ 
MR. soys: 

disapied. 

The Fair Housing Counsels may be able to assist the 

TONY MELIA: WITNESS 

Testimony Summary: 

I have worked in the California Insurance Industry for thirty 

three years and have encountered a great many episodes of 

discrimination against gay and lesbian couples, unmarried couples, 

and single people. I was on the MECLA Board for a number of year s 

and am now on the Board of Governors . I was a co- founder and three 

year president of Business and Professional Association, a group 

of gay men and lesbian women in Southern California. I was a three 

310 



year president of the West Hollywood Chamber of Commerce and am 

currently on the board. I am President of Comunidad, which is the 

Catholic Church's outreach group to homosexuals. 

Auto Insurance offers a second car discount for a married 

couple or two related people living together. Two individuals 

living together generally find that they cannot get this 

substantial discount--often twenty percent~ Furthermore, if a 

person is not named on the policy, which is common with domestic 

partners, this person does not have uninsured motorist protection 

if hit in a taxi or other similar circumstance. 

The concept of "additional named insured". Certain rights 

automatically corne to a married or related person in the same 

household. These rights do not come to any other residents unless 

they are explic:tly named. One cannot depend on insurance as an 

unnamed additional insured. Yet one can be penalized for the bad 

driving record of a roommate. 

Homeowner's insurance: Unless a person is named on the policy, 

coverage will not usually extend to that person, and then only to 

the extent of the insured interest of the named person. An example 

is a painting owned by two unrelated people and only one is named. 

The unnamed person's interest needs to be added yet many companies 

will not does this even though ~ndorsements exist. If each person 

gets their own policy, co-owned property becomes a problem. 

Ironically, a guest in your home is covered. This is tricky since 

insurance companies will ask the claimant if the unnamed person has 

lived in the residence for a prolonged period, shared in the costs 

of upkeep etc. Then the company will claim that this person is not 
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a quest and therefore does not receive quest protection. 

Insurance companies justify their actions by stating that they 

must give personal liability insurance to two separate people under 

one policy and this is unfair. However, the companies will gladly 

do this for two brothers or an aunt and a niece without an 

additional charge. 

Often anti-gay reasons are mentioned by the company such as 

instability, negative court prejudices which might result in 

undesirable verdicts if the company has to represent a gay person 

in court, gay peoT;Jle gather high value property and drink and 

entertain more. One insurance company wrote Mr. Melia a memo 

demanding that he write more policies for married couples or the 

company would refuse to accept any more unmarried people. They 

company later cancelled his ~gency contract. Ano~her company was 

angered with the number" of gay clients he had sold to and also 

cancelled his contract. 

Often companies have gradings for premium rates such as 

preferred, standard and surcharge market. When these companies 

write policies for non-married couples, they almost always prefer 

the surcharge premiums. 

Mr. Melia is unaware of any company which will add an 

unmarried significant other as a dependant under a life/health 

policy. Furthermore, underwriters tend to look at single males 

will greater caution and often reject them. 

Insurance companies have taught employers a financial lesson 

by increasing employee premiums to astronomical heights if high 

risk people are hired. Mr. Melia referenced Sixty Minutes 11/20/88 
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in which a man, named Bill stewart, with a small business, was 

paying $114.00 per month for each of his employees in March 1987. 

Then he became ill with AIDS. By October of 1987 the insurance 

company had raised the premium to $297000, by June of 1988, it was 

$1050.00 and before Mr. Stewart's death the premium was $2000.00 

per person per month. Thus a non-gay employer is taught to shy 

away from single male employees. 

Questions and responses: 

MR. NANCE: Comment: Auto insurance companies will cancel the 

policies of their clients with AIDS since they perceive a worsening 

of driving ability,. Yet with other illnesses and the elderly 

these same company will prefer to mandate regular driver's ability 

testing, and doctor's certificates to termination. 

WITNESS RESPONSE: :oThe tnreaten~ng memo discussed in my testim~ny 

was written by Safeco Insurance. 

MR. COLEMAN: Do companies have the right to balance their clients 

by saying that agencies in cities such as West Hollywood must have 

as many married couples as an agency in a more traditional suburb? 

WITNESS RESPONSE: Gay and lesbians do not drive differently than 

people who are married with children. 

MS. HOWARD: Comment: As for cancellations backed by Proposition 

103, if the DMV will give the driver a license, then the insurance 

company may not cancel the policy for a reason such as AIDS. 

WITNESS RESPONSE: Do you force the companies to ° write these 

pOlicies at the usual rate? ° 

MS. HOWARD: Yes. 

WITNESS RESPONSE: And what is the turn around time? 
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MS. HOWARD: We require the companies to answer within ten days. 

WITNESS RESPONSE: : Is there anyway to allow a person to drive with 

insurance until their is a hearing if one is scheduled? 

MS. HOWARD: This has not been resolved. 

WITNESS RESPONSE: Suggested that the Insurance Code should 

mandate a twenty day stay of all cancellations so that people can 

continue driving while the dispute is resolved. 

MS. HOWARD: Liked the idea. 

MR. NANCE: Suggested that health insurance cancellations be 

handled similarly and that the department should be more accessible 

to the public. 

MS. HOWARD: We are trying to distribute brochures but a lot of 

people still are unaware of us. 

WITNESS RESPONSE: : Roxani Gillespie is the first commissioner in 

my thirty three' year~ o·f insurance experience to ad~ress a memo 

regarding discrimination against gay and lesbian people and those 

who are HIV positive. 

MR. NANCE: Yet the Department of Insurance worked with Blue Cross 

to help them dump their high risk clients so as to keep the company 

viable. In doing so, the Department of Insurance violated their 

own standards. I cannot get the department to take action against 

carriers which are repeated offenders. The department will only 

look at each case on an individual basis but not as an unfair 

practice. 

JOAN HOWARD: I will raise this soon and address more issues,. 

MR. NANCE: I have had some good relations with the Department, yet 

their is still'room for improvement. 

1 



MR. RHINE: There has been an attempt made in large group policies 

to exclude disabled infant. 

JOAN HOWARD: Yes we need to educate group policy buyers as .well. 

MR. COLEMAN: Would we get a copy of the Safeco letter? 

WITNESS RESPONSE : : Yes, though Safeco won't like it. 

Mr . COLEMAN: Since agents are penalized for upsetting the companies, 

maybe the Department of Insurance needs to have a more confidential 

complaint system so that the agent can inform them of wrongdoing 

vith out losing agency contracts. 

WITNESS RESPONSE: : Yes, the public sees agents as cohorts of the 

insurance companies whereas "we" are discriminated against for 

obtaining the "wrong" kind of buyers and our contracts are 

cancelled. 

redlining. 

Eventually we are forced out of business by this 

JOAN HOWARD: He now do not allow an auto insurance policy to be 

cancelled just because an agency contract has been terminated. 

WITNESS RESPONS E: : But this is unfair to the agent since then the 

company can write the policy direct and cancel the agent. 

MS. HOWARD : But consumers were suffering previously. 

MR. COLEMAN: Ms . Howard has been asked to speak in the future, but 

her office has been in flux, therefore how about our next meeting? 

The 1975 Insurance commission prohibited marital status 

discrimination, yet this regulation has collected dust. Maybe now 

we can look forward to more aggressive action . 

MS. HOWARD:I'll let you know next week if I can speak and hopefully 

we will see increased action. 

J~I 
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STATEMENT TO THE 
CONSUMER TASK FORCE ON 

MARITAL STATUS DISCRIMINATION 
NOVEMBER 28, 1989 

Mr. Chairman and members of the Task Force, my name is Robert 

Wright and I am appearing at the Chairman's request on behalf of 

the Automobile Club of Southern California and its affiliated 

Interinsurance Exchange. I have been asked to addres3 two 

issues: (1) the Interinsurance Exchange's policy regarding 

multiple car discounts for unmarried persons; (2) the Automobile 

Club's policy concerning member and associate membership dues. 

Multiple Car Insurance Discount 

Prior to 1984, the Exchange's multiple car discount on automobile 

l~ability policies was available to families based upon more 

favorable loss experience for families as a group as compa"red to 

all other insureds. In 1984, we were contacted on behalf of two 

of our unmarried insured members with a demand that the discount 

be extended to unmarried persons. This demand prompted us to 

review the basis for the discount. 

We found that, at that time, th~ principal legal control over any 

'differential in insurance rates was the statutory provision that 

rates may not be "unfairly discriminatory. II with regard to 

insurance rating, this means that rate differentials must be 

actuarially justified. We knew that married couples with more 
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than one veh.icle h.ad a better loss ratio per vehicle than single 

insureds with one vehicle. 'We identified, as the probable 

reasons for this, the circumstances that married couples live at 

the same residence and have a common ownership in the vehicles. 

After analyzing the situation, we reached the conclusion that we 

might obtain the s ame loss experience results if we extended the 

mul tiple car discount to o'cher households where these same 

circumstances exist£d. Consequ"ntly, we expanded our multiple 

car discount policy to include any household in which the 

residents have a c ornmon ownership in the insured vehicles, live 

at the same addres s , and garage the vehicles at that address. We 

are tracking the l oss experience of persons in this group to 

I 
determine whether t:,e di.scount is justified. 

I Membershio Policv 

The Auto Club's current membership policy is set forth in the 

Club byla'Ns. There are t wo c ategories of adult membership -

I 
me mber and spouse associate . To be eligible for spouse associate 

membership status and the spouse associate member dues rate, a 

• 
person must be the spouse of a member residing in the same 

household. Currently, member dues are $35 annually, and spouse 

• associate dues are $13. 

Befo r e 197 0 , dues were not collected on cards issued to spouse 

• a ssociates. However , an analysis indicated v ery substantial 

2 • • !/ j 



usage of emergency road services by nonmember spouses of the 

"master members" as they were called at that time. To eliminate 

this unfairness, dues were assessed for the issuance of spouse 

associate cards, based upon the emergency road services used by 

these members as a group. 

In 1987, a group of members including Mr. Coleman requested a 

revision of the Club's bylaws to eliminate the spouse associate 

membership and SUbstitute a "household associate" membership to 

stop what these members viewed as a discrimin~tory practice. In 

response to the request, we undertook a comprehensive review of 

our membership classifications and dues structure. At the 

outset, it was contemplated that the work of the committee would 

be completed within a few months. However, the complexities of 

. the issue presented~ and the need to be as thoughtful and 

thorough as possible in reviewing and evaluating available data 

resulted in extending the time frame for completion of the study. 

The committee conducted a thorough review of our most heavily 

used and most costly service to various combinations of members 

and associates resident in the same household. For example, 

large samples of two-member households of various configurations 

(such as same surname, different surname, etc.) were reviewed and 

the average costs of emergency road service usage compared to 

those of member/spouse associate households. That review clearly 

established that the costs of member services associated with 
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member/spouse households as a group are significantly lower than 

for any other combination. 

Additionally, the committee reviewed other relevant factors such 

as feasibility of administration, the potential for invasion of 

the privacy of our members, and legal requirements. The 

committee also spent much time and effort examining a variety of 

hypothetical alternative classification systems and the impact 

such systems might have upon the Club and its members. 

It appears from our review that the dues rate currently charged 

for spouse associates is justified by the cost to the membership 

as a whole of providing services t~ this group. While we 

understand the desire of other groups to have available to them 

what has been. co~only viewed as a discount,we believe that the 

existing method of allocating the cost of membership services 

according to usage is fair. The Automobile Club is organized on 

a not-for-profit basis. The dues we charge our members must be 

adequate to cover the services rendered to our members. If 

public policy considerations were such as to lead to a law 

prohibiting a differential in dues between spouse associates and 

others, the Club's only financially responsible course of action 

would be the elimination of the spouse associate discount, not 

the extension of the discount to non-spouse household members. 

We believe this would be unfairly discriminatory as to the more 
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than two million Automobile Club members and associates who now 

justifiedly enjoy the spouse associate rate. 

Thank you Mr. Chairman and members. I would be pleased to 

respond to any questions or comments. 

RMW:ilo 
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