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STATE OF CALIFORNIA 

COMMISSION ON PERSONAL PRIY ACY 

December, 1982 

The Honorable Edmund G. Brown Jr., Governor of California; 

The Honorable David A. Roberti, President pro Tempore of the Senate 
and Members of the Senate; 

The Honorable Willie L. Brown, Speaker of the Assembly 
and Members of the Assembly; 

The People of California: 

EDMUND G. BROWN JR., Governor 

Pursuant to the mandate of Executive Order B74-80 (Issued October 9, 1980), the Comm Iss Ion on 
Personal Privacy Is pleased to present this Report of the Commission's work and recommendations 
to the Governor, Leg I s lature, and Peop I e of the sta tee The Comm Iss ion was charged with the 
Investigation of Invasions of the right of personal privacy and discrimination based upon sexual 
orientation In both the public and private sectors, the identification of existing remedies, and 
the suggestion of legislative, administrative, and other action where present measures provide 
inadequate protection. The concern underlying the Report Is the safeguarding of human potential 
as the state's most valuable resource. 

Of all the Issues facing the state and the nation, none Is more Important or more bipartisan 
than the right of privacy. Privacy Is seen as the Insulating factor protecting Individuals from 
unwarranted intrusions Into their personal lives. This insulation becomes more critical as we 
shift from an Industrial to an Informational SOCiety In which modern advances In technology make 
our personal information, heretofore not easily accessible, readily available to persons within 
government and other Institutions. 

The right of pr I vacy inc I udes not on I y the rl ght to be free from unJ ust I fled Inter f erence by 
government and other Institutions, but also the right to make decisions affecting one's own 
Identity and one's relationships with others. If freedom has any meaning, It must include 
"autonomous control over the development and expression of one's Intellect, interests, tastes, 
and persona I I ty.1t Th I 5 I s the essence of the right of personal pr I V8CY. 

We are not unmindful of the serious fiscal constraln+s currently being experienced by the people 
of this state and their Institutions. Yet the Comm Isslon believes that a postponement In 
dealing with the Issues contained In this Report may res~lt In an Irretrievable loss of what has 
been apt I y I abe I I ed "the right to be let alone-the most com prehens I ve of rl ghts and the right 
most valued by civi Ilzed men.1t 

The Commission also recognizes that oar most valued freedoms can remain available to the maJor
Ity only by ensuring their protection for the minority. The safeguarding of one's personal 
Information, of one's privacy In one's home and bedroom, and of one's decisions In formulating 
one's own personality and re,lationshlps, must necessari Iy depend, In part, upon protections 
against discrimination based upon sexual orientation. In addition, such discrimination limits 
the fu I I part I c I pat Ion I nand contr I but Ion to soc I ety of a sign I f I cant port Ion of the state's 
population. 

We hope the Report will serve two functions: first, Inform and help educate the people of this 
state and others as to the right of personal privacy; and, second, operate as a catalyst for 
Implementation of whatever protections are still needed to make that right a practical reality. 

Sincerely, 

Burt Pines 
Chairperson, ComMission on Personal Privacy 
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THE TREE OF PERSONAL PR I V M;Y 

The seed of personal privacy Is found In the fertile soil of natural law and 
natural human Instlnc~ Three roots provide the basl~ grounding of and suste
nance for the right: 

clacl 5 lana I lassochrtlana I privacy, somet I mes ca II ed "freedom of 
choice," which protects one from Interference In one's decisions 
and Inclinations regarding one's personality and one's relation
ships and ·In other manifestations of the exercise of autonomy over 
~e's bod.y, mind, and emotions; 

1'err l1'or I a I pr I vacy, wh I ch I nsu I ates one from I ntr us Ions . In 
specific locations, Including one's home and anywhere else one has 
a reasonable expectation of privacy or reasonable desire to be 
left a lone; and. 

Infor.a1'lona·, pr.lvacy, which shields one from unfair and un
necessary co I I ect I on ~nd d I ssem I nat Ion of persona I I nform at I on. 

From these roots grows the double trunk -- the visible manifestation -- of 
the foundations of· the right of privacy. Whi Ie the entire trunk has constitu
tional stature, Its two prlm.ary components are: 

1'or1' law, for protection against Infringements by persons or 
organIzations; and 

CODs1'l1'u1'lonal law, for ensuring security from unreasonable 
governmenta I encroachments. 

The principles of IlbertY.;and freedom pulsate through and emanate from the 
roots and trunk, provldlng·nourlshment for the branches,· I_ves, and blossoms, 
which represent the practical factual situations that touch people's lives. 

Page v 
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PART ONE: I NTRODUCT ION AND BACKGROUND 

I. Approach of the Executive Summary 

This Executive Summary Is centered around the recom
mendations of the Commission on Personal Privacy. Addi
tional material Is presented In order to give those 
recomm endat Ions a m san I ng fu I perspect I ve and to p I ace 
them In a legal and historical context. All of the text 
contained herein Is presented In a more elaborated form 
In the Report of the Commission on Personal Privacy. 

For ease of reading and clarity of documentation, the 
right column of each: page" Is reserved for citations of 
primary and secondary authorltles--Includlng cases, leg
Islation, and constitutional provlslons--as well as ref
erences to the Report and the Supplements published by 
the Comm I ss Ion. 

The Report of the Comm I ss I on--conta I n I ng (1) an ex
amination of real life problems that Involve Invasions of 
persona I pr I vacy and sexua I or I entat Ion d I scr I m I nat Ion, 
(2) an evaluation of existing remedies, and (3) the 
recom m endat I ons--I s based upon a study and ana I ys I s of 
many factors: 

12/82 

* the legal framework In which public 
policy decisions on personal privacy are made, 
Including: 

- the common law; 

- Un I ted States Suprem e Court and 
other federal court cases; 

- a I I Ca I I forn I a Suprem e Court and 
appellate court cases nnterpretlng 
the right of personal privacy; 

- United States, California, and 
other state constitutions; 

- Congressional and California and 
other state legislative enact
ments; 

- the myriad of California's ad", In
Istratlve regu lations which have 
an Impact on the subject; and 

- execut I ve orders and other execu
tive branch action; 

Page 1 

The Report of the Comm I ss Ion on 
Personal Privacy Is hereafter 
referred to as "REPORT". 

See Append I x lie It, page 114, 
below, for list of other docu
ments produced by the Comm Iss Ion. 

REPORT, page 16. 
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* the reports of earlier study commIs
sions, federal and state, from within and from 
outside this country; 

* books, reports, journals, periodicals, 
and over 300 art i c I es on .var lous . aspects of 
personal privacy; and 

* the testimony and reports of experts, 
consu I tants, and witnesses who have shared 
Information with the Comm Iss Ion. 

II. Creation and Mandate of the California Commission 

On October 9, 1980, Governor Brown signed an execu
tive order which established the Comm Isslon on Personal 
Pr t vacy. His mandate to the Comm I ss Ion was: 

To study the problems of dlscrlm Inatlon based 
upon sexua I or I entat i on or I nvas Ions of the 
right of personal privacy, in both the public 
and private sectors, documenting the extent of 
such problems, exploring In what forms the 
problems are manifested, noting existing reme~ 
dies, and making recommendations for legisla
tive, adm Inistratlve, and other action where 
appropriate. 

The Governor acknow ledged In the order that tla study 
of the problems of sexual minorities and of the adequacy' 
of existing law to protect the personal privacy of al I 
Individuals is necessary •••• " 

The Comm Isslon Is composed of twenty-five members 
with varied professional backgrounds, Including business, 
education, journal ism, labor, law, law enforcement, and 
psychiatry. The Governor appointed former Los Angeles 
City Attorney Burt Pines as Chairperson and 14 other 
comm Iss loners. The Speaker of the Assembly appointed 
five comm Issloners. The remaining five appointments were 
made by the Senate Ru I es Comm I ttee. Comm I ss loners res I de 
In var lous parts of the state: San D I ego, Los Ange I es, 
Ventura, Fresno, Sacramento, and San Francisco. 

The Commission chose an Executive Director who has an 
extens I ve background I n I aw and a spec I a I expert I se In 
personal privacy, research and writing, and public educa
tion. 

The State Personnel Board was selected as the depart
ment to provide administrative support to the Commission. 

12/82 Page 2 

REP~T, page 12. 

Executive Order 874-80; see 
Appendix itA", page 112, below. 
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Commission staffing was supplied by the Policy and Stand
ards Division within the Board. The Commission's funding 
came from several state departments which requested that 
the Commission study various personal privacy and sexual 
orientation problems whl ch the departments often en
countered while carrying out their constitutionally and 
legislatively mandated duties. The Commission's total 
budget for an el ghteen-month per lod was S244,699.00. Of 
that amount, nearly S6O,000.00 was obtained through fed
eral fund I ng. 

At Its first meeting, on June 19, 1981, In Los 
Ange I es, the Comm I ss Ion unan I mous I y adopted the fo Ilow I ng 
statement of purpose: 

TO EXPLORE problems of discrimination 
based upon sexual orientation and Invasions of 
the right of personal pr I vacy, . part I cu I ar I y 
among such groups as the elderly, the dis
abled, ethnic minorities, adolescents, gays 
and lesbians, unmarried persons, and Instltu
tlonall zed persons; 

TO DOCUMENT the extent of these proble~s; 

TO NOTE the adequacy of existing law to 
protect the persona I pr I vacy of a I I . I nd I v 1-
dua I s In th I s state; 

TO REPORT our findings and to make any 
appropriate recommendatIons; 

SO THAT legislative and admInistrative 
action and public attitudes may be' bet,sed upon 
accurate Information In order.that the public 
policies of this state to saf~guard human 
potent lal as our most val uab I e resoLirce, to 
judge Individuals on their own qual itles and 
merits, to protect against sexual orientation 
d Iscrlm Inatlon, and to protect the right of 
persona I pr I vacy agal nst the threat of I nva
sian, may be effectively Implemented In both 
the pu b I I c and pr I vate sectors. 

REPORT, page 13. 

III. Operations of the California Caamlsslon 

At the first meeting, the follow Ing Comm Ittees were 
established: 
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Aging and Disability 

Family Relationships 

Youth and Adult Corrections 

Criminal Justice 

Data Collection and Dissemination 

Education and Counseling 

Employment Discrimination 

Medical and Mental Health Services 

During the summer months of 1981, the Comm Isslon 
secured Its staffing, the Committees met, and the 
Comm I ss loners read art I c I es and reports on the top I cs 
under study. The second meeting of the Comm Iss Ion was 
held on August 15, 1981, In Sacramento. 

Two public hearings were held In November, 1981. The 
first hearing was held In Los Angeles on November 13. 
The second was held In San Francisco one week later. 
Appro)(lmately 30 witnesses appeared at each' hear lng, 
presenting the Commission with an e)(tremely wide variety 
of Issues. The fu II te)(t of both hearings Is avai lable 
to the public through the State Personnel Board. 

The third meeting of the Commission was held In 
Sacramento on January 30, 1982. During the fourth 
meeting, held September 11 and 12, 1982, the Com'm Isslon 
cons I dered and de I I berated over Its ma I n Report, many 
topical reports, and substantive recommendations. The 
recommendations adopted by the Commission are set forth 
herein. 

Nearly two hundred people worked on this proJect In 
various capacities: comm Issloners, paid staff supplied 
through the State Personnel Board, staff loaned from the 
Department of Social Services and the Department of Fair 
Employment and Housing, task force members, special con
sultants, students on work-study programs, student volun
teers, and witnesses. The Commission on Personal Privacy 
was truly a cooperative effort of concerned citizens and 
community leaders. 
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IV. Other Study Commissions on Privacy 

Prior to the creation of the Callfornhl Comm Isslon, 
Massachusetts Governor Francis Sargent and Indiana Gover
nor Otis R. Bowen had each created a state study commis
sion on privacy. The Massachusetts Comm Isslon on Privacy 
and Personal Data was established In August, 1973, and 
Issued a report on "Informational" privacy problems some 
fifteen months later. The Indiana Commission on Individ
ual Privacy was formed In April, 1975, and published its 
report, also on "informational" privacy, on December 1, 
1976. 

Four legislatively created commissions have been 
Involved In the study of "Informational" privacy: 

State Commission P.!!!. 

Illinois Information Systems Commission 1975-present 

Minnesota Joint House-Senate 
Privacy Study Commission 1975 (18 mol 

Iowa Citizens Privacy Task Force 1978 (16 mo) 

New Jersey Committee on Individual 
Liberty and Personal Privacy 1979 (became 

Inactive af
ter interim 
report) 

The most comprehensive study of Informational privacy 
was conducted by a temporary study commission created by 
Congress pursuant to the Privacy Act of 1974. The Priva
cy Protection Study Comm Iss lon's main report, entitled 
Personal Privacy l!!..!!!. Information SOCiety, documented 
that: 
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* Public opinion data suggest that most 
Americans treasure their personal privacy, 
both In the abstract and in their dally lives. 

* Privacy encroachments are increasing. 
It Is now commonplace for one to be asked to 
dlvu Ige Information about onesel f for use by 
unseen strangers who make decisions about one 
that directly affect one's everyday life, 
e.g., transactions Involving credit, Insur
ance, medical care, employment, education, and 
social services. 

* There Is a real need for ongoing moni
tor I ng and coord I nat Ion of persona I pr I vacy 
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Issues and laws so that privacy and other 
competing Interests are kept in proper bal
ance. 

V. Other Study CommIssIons on Sexuality and Sexual Orientation 

Severa I study comm I ss Ions have, I n the past, exam I ned 
Issues re I at I ng to sexua II ty. I n some cases, the recom
mendations of those bodies have prompted substantial 
legislative or administrative changes In the law. 

In 1954, the Secretary of State for the Home Depart
ment (London) and the Secretary of State for Scotland 
created a Committee on Homosexual Offenses and Prostitu
tion. The report of this Committee, known as the 
"Wol fenden Report" after Sir John Wol fenden, the Comm It
tee's chairperson, was presented to Parliament by command 
of Her Majesty, In September, 1957. As a direct result, 
private homosexual acts between consenting adults were 
decr I m I na I I zed, and pr I vate acts of prost I tut I on rem a I n 
to th I s day a matter of pr I vate mora II ty and not a sub
ject of English penal regulation. 

In t~e United States, also during the 1950's, the 
American Law Institute conducted a comprehensive study of 
Amer I can pena I codes and adopted the Mode I Pena I Code. 
One of the major recommendations of the Code was to 
decr I m I na I I ze pr I vate homosexua I conduct. The A.L.I. 
recommendation had a significant Impact on penal law 
reform in this country; some twenty states decriminalized 
pr I vate homosexua I conduct as the resu I t of pena I code 
reform packages based on the Model Penal Code. 

In 1961, the United States Government, National In
stitute of Mental Health, appointed a Task Force on 
Homosexuality. The report of the Task Force, known as 
the "Hooker Report" after Dr. Eve I yn Hooker, the Task 
Force's cha I rperson, conc I uded: 
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* The extreme opprobrium that our society 
has attached to homosexual behavior, by way of 
crlm Inal statutes and restrictive employment 
practices, has done more social harm than good 
and goes beyond what Is necessary for the 
maintenance of public order and human decency. 

* It Is recommended that there be a reas
sessment of current emp loyment practl ces and 
pol Icy relating to the employment of homo
sexual Individuals. 
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Several years after the HeleM.H. report was Issued, 
the Federal Civil Service Commission lifted Its ban on 
government employment of homosexuals. 

In 1975, Pennsylvania Governor Milton J. Shapp Issued 
an executive order Itcomm Ittlng this adm Inlstratlon to 
work towards ending discrimination against persons solely 
because of the I r af fect I ona I or sexua I preference." An 
administrative task force was formed to study the problem 
and to make recommendations for further action. Less 
than a year later, In response to those recommendations, 
Governor Shapp amended the executive order, creating the 
Pennsy I van I a Counc I I for Sexua I M I nor I ties. Mem bersh I p 
of the Counc I I cons I sts of representat I ves' of se I ected 
state departments as well as members of the 'publ,lc. The 
Council has continued to function effectively through 
Democratic and Republican administrations. 

The Oregon Task Force on Sexual Preference was 
established In March, 1916, by Richard A. Davis', Director 
of the Department of Human Resources, at the request of 
Governor Bob Straub. Its directive was to assemble 
accurate Information on homosexual men and women In 
-Oregon and t9, m,~ke recommendations for legislative and 
admlnlstr~tlv~-poIJcles'that would ensure the civil 
r: i ghts .:: ,of., -al I '. Or:ego!"lans, regar,d'i ess of sexua I 
preference. The f I na I Report, su bm I tted, to the Governor 
and the Legislature on December " 1978, cal led for 
legislation prohibiting sexual orientation discrimination 
In employment, housing, and public accommodations. There 
was also a comprehensive and well-documen'ted section on 
"myths and stereotypes." 

Two years ago the M I ch I gan Leg I s I ature's House C I v II 
Rights Committee established a Task Force on Family and 
Sexuality. The Report of that Task Force, presently 
being edited for publication, calls for decriminalization 
of private sexual conduct between consenting adults and 
statewide legislation prohibiting sexual orientation 
discrimination In employment, hOUSing, and public accom
modations. 

Local communities and private organizations have also 
undertaken sign I f I cant stud I es concern I ng sexua I I ty and 
sexual orientation. The results of some of those studies 
underscore the cr I t I cal need for pu b I I c educat Ion. One 
such study, undertaken by the Human Rights Commission of 
Norman, Oklahoma, In 1977, proposed lito determ Ine the 
att I tudes he I d by the var lous com ponents of the Norm an 
Community toward homosexuals." The responses of those 
surveyed showed that: 
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* Nearly half of the landlords would not 
rent to a homosexual couple. 
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fn.1"3:-----
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* About three-fourths of the employers 
wou I d not favor an ord I nance protect I ng job 
rights of homosexuals. 

* Nearly half of the employers felt an 
employer should fire a person discovered to be 
a homosexua I. 

* A I most two-th I rds of the househo I ders 
believed that employers should discharge per
sons be I I eved to be homosexua I s. 

* About three-fourths of the householders 
opposed living In a neighborhood In which a 
homosexual couple also resided. 

* Over two-th i rds opposed any city ord 1-
nance prohibiting sexual orientation discrimi
nation. 

A number of major churches In this country have also 
stud I ed the I ssue of homosexual I ty. One of the most 
com prehens I ve and we I I -documented of these stud I es was 
conducted by the Un I ted Presbyter I an Church. I ts Task 
Force Report was presented to the 190th Gen~ral Assembly 
of the Church on May 22, 1978. As a result, the Assembly 
recomm ended that: 
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Vigilance must be exercised to oppose 
federal, state, and local legislation that, 
discriminates against persons on the basis of 
sexual orientation and to Initiate and support 
federal, state, and local legislation that 
prohibits such dlscrlm Inatlon In employment, 
housing, and public accommodation's. ' 
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PART TWO: CONTEXT -- LEGAL, PHILOSOPHICAL, AND HISTORICAL 

VI. Preliminaries 

A. UNDERL Y I NG PH I LOSOPHY 

The basic foundation -- beyond constitution and stat
ute -- of the right of personal privacy Is described In 
the classic treatise On Liberty, by John Stuart Mill. In 
that work, the philosophical underpinnings of the right. 
find their most literate expression: 
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••• [Tlhere Is a sphere of action In 
which society, as distinguished from the Indi
vidual, has, It any, only an Indirect Inter
est; comprehending all that portion of a per
son's 'Ife and conduct which affects only 
himself, or If It also affects others, only 
with their free, voluntary, and undeceived 
consent and participation. When I say him
self, I mean directly, and In the first In
stance; for whatever affects hlmsel f may af
fect others through himself; ••• This then, 
Is the appropriate region of human liberty. 
It comprises, first, the Inward domain of 
consciousness; demanding liberty of con
science, In the most comprehensive sense; 
liberty of thought and feeling; absolute free
dom of opinion and sentiment on all subjects, 
practlca I or specu latl ve, sclentl f Ic, mora I, 
or theologlca I ••.•• Second I y, the prlnclp Ie 
requ I res II berty of tastes and pursu I ts; of 
fram Ing the plan of our lite to suit our own 
character; of doing as we II~e, subject to 
such ~onsequ~nces as may follow; without Im
pediment from our fellow creatures, so long as 
what we do does not harm them, even though 
they shou I d th I nk our conduct foo II sh, per
verse, or wrong •••• 

• • • The on I y freedom wh I ch deserves the 
name, Is that of pursuing our own good In our 
own way, so long as we do not attempt to 
deprive others of theirs, or Impede efforts to 
obtain It. Each Is the proper guardian of his 
own health, whether bodily, or mental and 
spiritual. Mankind are greater gainers by 
suf fer I ng each other to I I ve as seem s good to 
themse I ves, than by compe II I ng each to I I ve as 
seem s good to the rest. 

[Onel very simple principle Is entl-
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tied to govern absolutely the dealings of 
society with the Individual In the way of 
compulsion and control, whether the means used 
be phys I ca I force, or the mora I coerc Ion of 
public opinion. That principle Is, that the 
sole end for which mankind are warranted, 
Individually, or collectively, In Interfering 
with the liberty of action of any of their own 
number, Is self-protection. That the only 
purpose for which power can be rightfully 
exercised. over any member of a clvl Ilzed com
munity, against his wi II, Is to prevent harm 
to others. His ow n good, either phys I ca I or 
moral, Is not a sufficient warrant. He cannot 
rlghtfu Ily be compelled to do or forbear be
cause It will be better for him to do so, 
because It w III make him happier, because, In 
the opinion of others, to do so would be wise, 
or even right. These are good reasons for 
remonstrating with or reasoning with him, or 
persuading him, or entreating him, but not for 
com pe I I I ng him, or v I sit I ng him with any ev I I 
In case he do otherwise. To Justify that, the 
conduct from which It Is desired to deter him, 
must be calculated to produce evil to someone 
else. The only part of the conduct of any 
one, for which he Is amenable to society, Is 
that which concerns others. In the part which 
merely concerns himself, his Independence Is, 
of right, abso I ute. Over him sel f, over his 
own body and mind, the Individual Is sover
eign. 

Speaking about the scope of privacy, Justice 
BrandeiS, in his famous dissenting opinion In the case of 
01 m stead v. Un I ted States, stated: .. 
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The makers of our Constitution undertook 
to secure conditions favorable to the pursuit 
of happiness. They recognized the slg~fl
cance of man's sp I r I tua I nature, of his fee l
Ings and of his Intellect. They knew that 
only a part of the pain, pleasure and satis
faction of I I fe are to be found In mater 121 I 
th I ngs. They sought to protect Amer I cans In 
the I r be I I efs, the I r thoughts, the I r emot Ions 
and their sensations. They conferred, as 
against the government, the right to be let 
alone -- the most comprehensive of rights and 
the rl ght most va I ued by cl v I II zed men. To 
protect that right, every unjustifiable Intr~
slon by the government upon the privacy of the 
Individual, by whatever means employed, must 
be deemed a violation. 
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Over the years, other prom I nent Jur I sts have ccxn
mented on the extent of the protection afforded by the 
right of privacy. For example, In discussing Justice 
Brande I s' dissent I ng op I n Ion ,I n 0 I mstead, present Ch I ef 
Justice Burger In his dissent In Application of President 
and Directors of Georgetown College, stated: 

Noth I ng In th I s utterance suggests that 
Just I ce Brande I s thought an I nd I v I dua I pos
sessed these rights on I y as to sens I b I e be
liefs, va I:id thoughts, reasonable emotions, or 
well";founded sensations. I suggest he Intend
ed to Include a great many foolish, unreason
able and even absurd Ideas which do not con
form, such as refusing medical treatment even 
at a great risk. 

Again, In the context of physiological autonomy, 
, Just I ce Cardozo stated, "Every hum an be I ng of adu I t years 

end 'sound mind has a right' to determ I ne what sha II be 
done with h Is own body ... 

In modern times, both technological advances and our 
rapid transformation from an Industrial society to an 
Informational society have heightened our "privacy con
sciousness." 

T. Duncan and p. Wolfe wrote In the Washburn Law 
Journa I In 1976: 
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••• Revelations of domestic political 
surveillance have Jolted concerned citizens. 
Consumers perce I ve the harm that can befall 
them when decisions as to whether they either 
will be extended credit or allowed to purchase 
Insurance are made on the basis of Investiga
tive reports that contain hearsay evidence 
almost exclusively •••• 

People are also Increasingly aware of the 
privacy claims that have recently been af
forded I ega I protect Ion. Wom en now exerc I se 
greater freedom In making decisions about the 
fate of the I r phys I ca I be I ng, and peop I e gen
erally may now engage In a wider range of 
activities within the confines of their own 
home without, fear of cr I m I na I prosecut Ion. 
This recognltJ~n of privacy Inte~ests and 
; ~xerc I se of pr "vacy, r' ghts w I I I cont I nue to 
I ncr~ase ,as peep I e rea I I ze that, to var lous 
degrees, being left alone Is essential to 
the I r happ I ness. 
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Nat I ona I op I n Ion research surveys have show n pu b I I c 
concern about misuse of personal Information by business 
and government has I ncr eased stead II y throughout the 
Sevent I es and that 3 out of 4 Am er I cans now be I I eve that 
"privacy" should be akin to the Inalienable American 
right to II fe, I I berty, and the pursu I t of happ I ness. 

Behavioral scientists confirm that privacy Is essen
tial to a human's sense of well-being: 

Individuals need time devoted Inwardly" 
"to observe and dea I with ourse I ves without 
the distraction of others' Input. It Is pri
vacy that permits us to carry out self-evalua
tion, a fundamental process In attaining self
understand I ng and se I f- I dent I ty." 

F Ina II y, the f I exi bility and versatility of privacy 
as a legal principle affording protection to Individuals 
have been noted recently by the California Court of 
Appeal: 

The breadth of the concept of pr I vacy Is 
as yet a concept of undeterm Ined parameters 
albeit In process of almost dally growth. 

B. THE RIGHT OF PR I VACY vs. FREEDOM OF EXPRESS ION 

Often, In the name of preserving and enhancing the 
privacy rights of Individuals, government officials pass 
laws, adopt policies, or take other measures that curb 
the conduct and speech of organizations or Indlvldua'is., 
W hen these pr I vacy protect I on measures com e before the 
courts, It Is often In the context of a constitutional 
challenge that has been leveled by someone who feels that 
freedom of express i on has unreasonab I y suffered I n the 
nam e of "protect I ng pr I vacy." Our courts have the duty 
to uphold and defend the Constitution, and when two 
constitutional provisions are at odds, the task of bal
ancing and resolving the conflict Is a delicate one. 

What emerges from an an~lysls of the prlvacy-versus
freedom-of-expresslon cases seems cons I stent with the 
rest of the privacy landscape; the right of privacy, 
whether It be Informational, territorial, or declslonal/
assoclatlonal In nature, Is strongest when It Is asso
ciated with privacy In the home. Taken out of the "cas
tle" setting, the outcome of any conf Ilct Is dependent on 
three factors: (1) the objectionableness of the method 
of Intrusion; (2) the theme of the content of the message 
(e.g., whether It Is religious, political, or commer
cial); and (3) the degree of captivity of the audience. 
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With respect to pr I vacy-versus-freedom-of-the-press 
cases, the United States Supreme Court has been Jealously 
protective of the rights of a free press. Basically, the 
Court app II es the same standards I n these cases as It 
does I n II be I cases. Any pr I vacy protect Ion I eg I s I at Ion 
des I gned to prevent tort lous I nvas Ions of persona I pr 1-
vacy by the media must be narrowly drawn In order to 
survive a First Amendment attack. 

One hard and fast rule has been developed by the 
Supreme Court In these publlcatlon-of-Informatlon cases. 
Publication of accurate facts obtained by resorting to 
the public record Is not actionable under the privacy 
rubric. 

The Commission urges public policy makers end admin
Istrators to keep this First Amendment rule In mind when 
deciding what Information should be requested or col
lected from Individuals; since publication of Information 
that is in the public record is not actionable, the 
utmost of care shou I d be exerc I sed In determ I n I ng what 
becomes a matter of public record. Furthermore, whenever 
the Public Records Act vests administrators with discre
tion In disseminating such public record Information, or 
when the terms of the Act are ambiguous, the Commission 
urges that administrators carefully balance all competing 
Interests before personal Information In the hands of 
public agencies Is released or disclosed to the public. 
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VII. The Tree of Personal Privacy 

, The seed of personal pr I vacy I s found In" the fert I Ie 
soil of natural law and natural human Instincts. This 
fact Is alluded to in the quotatIon from John: Stuart 
Mill, cited above, as well as in the words of Justice 
Cobb In a 1905 opinion of the Georgia Supreme Court. 

Two foundat I o,na I structures support the practl ca I 
man,ffestatlons of ,the r.tght of, personal prIvacy: . ' , 

~or~ law, which provIdes protection a
ga I nst I nfr I ngements by persons or organ I za
tlons; and 

canstl~lonal law, whIch ensures security 
from unreasonable governmental encroachments. 

Of course, both of these foundat Ions are underg I rded by 
constitutional prInciples and, in some cases, explicit 
constitutional and statutory provisions. 

Three roots provide the basic groundIng for and scope 
of the rIght. The root most common I y thought of. I n the , 
prIvacy context Is ~errl~orlal privacy, which Insulates 
one from' intrusIons In specific locatIons, IncludIng 
one's home and anywhere el se one has a reasonable expec
tation of prIvacy or reasonable desIre to be left alone. 

Informational privacy Is also commonly understood as 
an important aspect of the right. This root shIelds one 
from unfair and unneccessary collection and dissemInatIon 
of personal Information. 

Not as obvIous, but of equal Importance and sIgnIfi
cance In people's lives, Is the aspect of the right whIch 
Is cal led decisional or assocla~lonal privacy. ThIs 
root, somet 1m es a I so ca I led Itf reedom of cho Ice," protects 
one from Interference In one's decisions and Incl inatlons 
regard I ng one's persona I i ty and one's re'l at I onsh I ps and 
any other manifestatIons of the exercise of autonomy over 
one's body, mind, and emotions. 

The tree of prIvacy, in all Its aspects, Is nurtured 
by the princIples of I iberty and freedom whIch under I Ie 
our ent I re soc I ety and system of governm ent • 

A. THE FOUNDATIONS 

1. Tort Law 

Probably the earliest reference to a common law tort 
of I nvas I on of pr I vacy I s found In Coo I ey E!!.~: 
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The right of one's person may be sal d to 
be a rIght of compiete Immunity: to be let Cooley on Torts (1888), page 29. 
alone. 

Two years later, a major law review article on this 
subject appeared In the Harvard ~ Review. It was 
wrItten by Warren and Brandeis (later Justice Brandeis). 
It was In this article that the right of privacy was 
Introduced as an Independent right, and distinctive prIn
cIples of application were postulated. ThIs artIcle Is 
credited with having synthesized a whole new category of 
legal rights and having Initiated a new field of Juris
prudence. 

Dean Prosser has analyzed the tort of Invasion of 
privacy In these words: 

It Is not one tort, but a complex of four. 
The law of privacy comprises four distinct 
kinds of Invasion of four different Interests 
of the plaintiff, which are tied together by 
the common name, but otherw Ise ha~e almost 
nothing In common except that each represents 
an Interference with the right of the plain
tiff "to be let alone." 

The four areas protected under the rubric of the tort 
of i nvas Ion ,of "prJ vacy" I nc I ude: (1) I ntrus Ion upon the 
plaintiff's seclusion or solitude, or Into his or her 
prl'vate affairs; (2) public disclosure of embarrassing 
private facts about the plaintiff; (3) publicity which 
places the plaintiff In a false light In the public eye; 
and (4) appropr latlon, for the defendant's advantage, of 
the pial nt Iff's name or I I keness. 

Unlike Its constitutional cousin, tort law privacy Is 
a purely personal right; that Is, one must always show an 
Invasion of one's own right of privacy before one can 
recover. Being personal, a cause of action for Invasion 
of pr I vacy does not surv I ve one's death. Be I rag pr I mar II y 
designed to protect the sensibilities of human beings, 
corporations generally cannot claim the common-law right. 

Protection of personal privacy under tort law Is 
relative to circumstances. It Is determined by the norm 
of the ordinary person, I.e., protection afforded the 
right Is limited to ordinary and reasonable sensibilities 
and does not exend to hypersens I t I v I ty. There are some 
I nconven I ences and annoyances that are con com Itants of 
life In an urban and densely popu lated society. There
fore, the law does not afford redress for every Invasion 
of one's private sphere. To be actionable, privacy Inva
sions must be unreasonably Intrusive. 

12/82 Page 15 

Warren and Brande I s, ''The Right 
of Privacy" (1890) 4 Harvard 
L.Rev. 193. 

Prosser, Torts (3rd Ed., 1964) 
§ 112, page 852. 

REPORT, page 24. 

Mrs. Jesse James v. Screen Gems, 
Inc. (1959) 17 Cal.App.2d 650, 
653. 

Melvin v. Reid (1931) 112 
Ca I.App. 285, 290. 

62 Am.Jur.2d, Privacy, §1'. 

REPORT, page 24. 

62 Am.Jur.2d, Pr I vacy (see 
art I c I e for genera I treat I se on 
privacy Issues!. 



EXECUT I VE SUt41ARY CAL I FORN I A .C<»fet I 55 I ON ON PERSONAL PR I V ~y 

Truth Is not a defense to an action for Invasion of 
privacy. Likewise, the motives of the Intruder are gen
erally not an Issue. The right can be waived, either 
expressly or Impliedly or for limited purposes, and such 
a waiver Is often revocable. 

Before courts w III Impose damages or Issue Injunc
tions based on a privacy cause of action, other competing 
Interests must be balanced against the right of privacy. 
The public Interest In Information gathering and sharing, 
buttressed by First Amendment protections, will often 
override a claim of privacy, as sometimes w III the pollee 
power of the state. 

2. Constitutional Law 

Constitutional privacy protects the Individual from 
unreasonable governmental actions of various sorts, 
whether such action Is taken by federal, state, or local 
author I ties. I t has been sa I d that the right of pr I vacy 
Is rooted in the penumbra of various specific constitu
tional provisions of the BI II of Rights of the United 
States Constitution that have been deemed to create 
"zones of privacy." Some of these "prlvacy-emanatlngU 

provisions Include: 

* the First Amendment's guarantee of free 
speech and press and freedom of association; 

* the Third Amendment's Injunction against 
quartering of soldiers during peacetime In any 
house without the ow ner's consent; 

* the Fourth Am endm ent's proh I bit Ion of 
unreasonable searches and seizures; 

* the Fifth Am endm ent's pr I v I lege aga I nst 
self-Incrimination; and 

* the Ninth Amendment's reservation to the 
people of rights not otherw Ise enumerated In 
the Constitution. 

A majority of Justices on the United States Supreme 
Court has held that the right of personal privacy Is 
"Implicit In the concept of ordered liberty" protected by 
the due process clause of the Fourteenth Amendment. 

One wou I d expect to find express protect I on for the 
right of personal privacy In the federal Constitution, 
but one looks In vain. There Is no explicit "privacy 
amendment" there to be found. However, It Is clear that 
privacy protections radiate Implicitly from the Bill of 
Rights and other constitutional provisions. 
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Five years ago the Supreme Court of the United States 
a I I uded to the contours of the const I tut lona I right of 
privacy: 

The concept of a constl tutlona I rl ght of 
privacy stili remains largely undefined. 
There are at least three facets that have been 
part I a I I Y revea I ed, but the I r form and shape 
remain to be fu Ily ascertained. The first Is 
the right of the Individual to be free In his 
private affairs from government surveillance 
and Intrusion. The second Is the right of an 
Individual not to have his private affairs 
made public by the government. The third Is 
the right of an Individual to be free In 
action, thought, experience, and belief from 
government Intrus Ion. 

In 1905, a state supreme court for the first time 
recognized a constitutional basis for protecting personal 
privacy. As noted earlier, Justice Cobb, writing for the 
Georgia Supreme Court, found that the right of privacy 
has its foundation In natural law: 
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The Individual surrenders to society many 
rights and prlvi leges which he would be free 
to exercise in a state of nature, in exchange 
for benefits which he receives as a member of 
society. But he is not presumed to surrender 
a II those rl ghts, and the publl c has no more 
right, without his consent, to Invade the 
domain of those rights which It is necessarily 
to be presum ed that he has reserved, than he 
has to violate the valid regulations of the 
organized government under which he lives. 
The right of privacy has Its foundation In the 
Instincts of nature. It Is recognized Intui-
t I ve I y, consc lousness be I ng the )f I tness that 
can be ca I I ad to esta b I I sh I ts ex I stence. Any 
person whose intellect Is In a normal condi
tion recognizes at once that as to each Indl
vldua I member of society there are matters 
private, and there are matters public so far 
as the Individual is concerned. Each Indivi
dual as Instinctively resents any encroachment 
by the public upon his rights which are of a 
private nature as he does the withdrawal of 
those of his rights which are of a public 
nature. A right of privacy In matters purely 
private Is therefore derived from natural law. 
• • • It may be sa I d to ar i se out of those 
laws sometimes ch2lracterlzed 21S "immutable," 
because they are natura I , and so Just at a I I 
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times and In all places that no authority can 
either change or abolish them. 

Other st8tes also provide a source of constitutional 
support for the right of personal privacy. The following 
states now h8ve express provisions In or Judicial Inter
pretations of their state constitutions giving protection 
to a right of privacy In addition to provisions 
restricting unreasonable searches and seizures: 

Express Provisions 

ALASKA 
(1912 ) 

CALIFORNIA 
(1912 ) 

FLORIDA 
( 1980) 

HAWAII 
( 1918) 

ILLINOIS 
( 1970) 

MONTANA 
( 1912) 

Implicitly Protected 

GEORGIA 
( 1905) 

MASSACHUSETIS 
( 1981) 

NEW JERSEY 
(1976) 

PENNSYLVANIA 
( 1966) 

Tuesday, November 1, 1912, was an historic d8y for 
the right of privacy In California. By a nearly two-to
one marg I n, the voters of the state determl ned that the 
state Const I tut I on wou I d be am ended to inc I ude Itpr I vacy" 
among other inalienable rights. The "principle mis
chiefs" at which the amendment was directed included: 

.-(1) "government snoop I ng" and the secret 
gathering of personal Infonmation; 

(2) the overbroad collection and retention 
of unnecessary personal Information by govern
ment and business Interests; 

(3) the Improper use of Information prop
erly obt81ned for a specific purpose, for 
example, use for another purpose or disclosure 
to some third party; and 

(4) the lack ofa re8sonable check on the 
accuracy of existing records. 

The amendment, accord I ng to the Court, was "se I f
executing" In that It needed no enabling legislation. In 
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addItIon, It created a "legal and enforceable rIght of 
pr I vacy for every Cal I forn I an" not mere I y agal nst state 
action, but against anyone violating this "I.nallenable 
right." 

Ear I Y cases seem ed to center around .. I n form at lonal 
privacy." However, the Supreme Court made It clear that 
the ambit of the amendment was not sO 11m I ted. In 1980, 
the Court he I d that Art I c I e I, Sect I on 1 "com prehends the 
right to lIve with whomever one wishes or, at least, to 
I I ve I n an a I ternate fam II y with persons not re I ated by 
blood, marriage, or adoptlon.~· 

The bu I k of pr I vacy cases dec I ded I.n Ca II forn 121 after 
1975 has Invoked the doctrine of "Independent state 
grounds"; that Is, these ·cases have relied upon the 
state's const I tut lonal pr I vacy prov is Ions and Its J ud 1-
clal Interpretations, Independent of any rights recog
nized under the United States ConstItution as Interpreted 
by the federa I courts. 

Th I s doctr I ne, and the power of the state to afford 
more protection or a higher standard than that found In 
federal law, was recently discussed by the California 
Supreme Court: 

, I n em phas I zing • • • "the I ncontrovert I b I e 
boncluslon . that the Call forn la Constitution 
Is, and always has been, a document of Inde
pendent force," our court exp I a I ned that ,,( I It 
Is a fiction too long accepted that provisions 
in state constitutions textually Identical to 
the BII I of Rights were Intended to mirror 
their federal counterpart. The lesson of 
history is otherwise: the Bill of Rights was 
based upon the corresponding provisions of the 
first state constItutions, rather than the 
reverse •••• The federal Constitution was 
,des i gned to guard the states as sovere I gnt I es 
aga I nst pot~nt I 211 abuses of centra I I zed gov
ernment; state charters, however, were con
ceIved as the fIrst and at one tIme the only 
lIne of protection of the Individual agaInst 
the excesses of local of f I c 1211 s." Accord I ng
Iy, ••• guarantees contaIned In state con
stitutIons, are "Independently responsible for 
safeguard I ng the rights of the I r cIt I zens.u 

On several occasions, the CalifornIa Supreme Court 
has noted that the federal right of pr I vacy "appears to 
be narrower than what the voters approved In 1972 when 
they added 'privacy' to the state Constitution." 
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1. Territorial Privacy 
, . " , 

During the period "before the American Revolution, 
during which co"lonlsts 'complalned: about the use of writs 
of assistance by royal officers, William Pitt, the Elder, 
In a speech on the excise bill, spoke out eloquently: 

The Poorest man may In his cottage bid 
def I ance to a I I the force of the Crow n. It 
may be frail -- Its roof may shake -- the wind 
may blow through it -- the storm may enter -
the ra I n may enter -- but the King of Eng I and 
cannot enter -- all his force dare not cross 
the threshold of the ruined tenement. 

"l 

L 

James Madison drafted the Initial proposal that, with 
minor modifications, became the Fourth Amendment to the 
United States Constitution, ratified In December, 1791: 

The right of the People to be secure In 
their persons, houses, papers, and effects, 
against unreasonable searches and seizures, 
shal I not be v 10 I ated, and no warrants sha II 
Issue, but upon probable cause, supported by 
oath or affirmation, and particularly de
scribing the place to be searched, and the 
person or th I ngs~to :·be se I zed. 

Discussing the Fourth Amendment and Its Cal ifornla 
counterpart, the California Supreme Court has noted that 
the purpose of the law Is to preserve privacy: 
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The point of the Fourth Amendment, which 
I s often not grasped by zea lous of f I cers, Is 
not that It denies. law enforcement the support 
of the usual Inferences which reasonable men 
draw from evidence. Its protection consists 
In requiring that those Inferences be drawn by 
a neutra I and detached mag I strate I nstead of 
being judged by the officer engaged In the 
often competitive enterprise of ferreting out 
crime. Any assumption that evidence suffi
cient to support a magistrate's disinterested 
determination to Issue a search warrant will 
Justify the officers in making a search with
out a warrant would reduce the Amendment to a 
nu II Ity and leave the poop Ie's homes secure 
only In the discretion of pol Ice officers ••• 
• The right of officers to thrust themselves 
Into a home Is also a grave concern, not only 
to the Individual but to a society which 
chooses to dwell In reasonable security and 
freedom from surveillance. When the right of 
privacy must reasonably yield to the right of 
search Is, as a rule, to be decided by a 
JudiCial officer, not by a policeman or Gov
ernment enforcement agent • 

• • • "(Bloth the United States Constitu
tion and the Cal Ifornla Constitution make It 
emphatically clear that Important as efficient 
law enforcement may be, It Is more Important 
that the right of privacy guaranteed by these 
constitutional provisions be respected. Since 
In no case shall the right of the people to be 
seCt;re against unreasonable searches and sei
zures be v 10 I ated, the content i on that unrea
sonable searches and seizures are Justified by 
the necessity of bringing criminals to justice 
cannot be accepted.1t -.. • 

With respect to the home, the Court has cautioned: 
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An intrusion by the state Into the privacy 
of the home for any purpose is one of the most 
awesome incurs Ions of po lice power I nto the 
life of the Individual. Unrestricted author
I ty In th I s area Is anathem a to the system of 
checks envisioned by the Constitution •••• 
The frightening experience of certain foreign 
nat Ions with the unexpected I nvas i on of pr 1-
vate homes by uniformed authority to seize 
Individuals therein, often In the dead of 
night, Is too fresh In memory to perm It this 
portentlous power to be left to the unlnhlb
I ted d I scret I on of the po I I ce a lone. 
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To provIde protectIon from mIsuse of thIs discretIon, 
and prem I sed on a d I sapprova I of I I I ega I governm ent ac
t I v I ty and the recogn I t I on of the need to preserve the 
Integrity of the Judicial system (by preventing complici
ty of a Judge In I II Iclt police conduct), ~he United 
States Supreme Court adopted the "exclusionary rule" In 
1914. The rule put teeth Into the protections of the 
Fourth Amendment by prohibiting the adm Isslon Into fed
eral courts of evidence secured In violation of that 
amendment; the exclusion of such evidence was seen as a 
major (and perhaps the only effective) deterrent to law 
enforcement officers violating the sanctity of one's home 
without a warrant or a I ega I su bs t I tute for a w arrant. Of 
course, this protection would benefit some criminals for 
the greater good of discouraging and controlling govern
ment abuses and providing a measure of privacy or secur
i ty regard I ng one's home and one's person. 

It was not until 1961 that the federal Supreme Court 
recognized that privacy was a freedom Imp licit In the 
concept of ordered liberty, resulting In the application 
of the exc I us lonary ru I e to keep I I I ega I I y se I zed ev 1-
dence out of trials In state courts. 

The California Supreme Court commented specifically 
on the "exclusionary rule" In 1973 In the context of a 
case In which the police had systematically and surrepti
tiously spied on numerous patrons of a public restroom: 

In seeking to honor reasonable expecta
t Ions of pr I vacy through our app I I cat I on of 
search-and-se I zure I a w , we must cons I der the 
expectat Ions of the I nnocent as we I I as the 
guilty. When Innocent people are subjected to 
Illegal searches -- Including when, as here, 
they do 'not even know their private parts and 
bodily functions are being exposed to the gaze 
of the law -- their rights are violated even 
though such searches turn up no ev I dence of 
gu I It. Save through the deterrent effect of 
the exc I u's lonary ru I e there I s II tt I e the 
.courts can do to protect the constltutlona.1 
rights of persons to be free from unreasonable 
searches. 

Ear I Y deve I opm ent of the right of pr I vacy as pro
tected by the Fourth Amendment depended I arge I y on con
cepts of territorial privacy, defined primarily In terms 
of whether an Individual had a proprietary Interest In 
the locus of his or her activities. The closer the 
connection between one's actions and one's home or other 
location In which one had an ownership Interest, the more 
likely the privacy claims wou Id be recognized. 

12/82 Page 22 

~ v. United States (1914) 232 
U.S. 383. 

.!!!1!2.. v. Ohio (1961) 367 U.s. 643, 
651. 

People v. Triggs (1973) 8 Cal.3d 
884, 893. 

REPORT, page 39. 

Olmstead v. United States (1928) 
277 U.S. 438. 



EXECUT I VE su~f CAL I F<RN I A COMM I SS ION ON PERSONAL PR I V ACY 

Later, the federal Supreme Court recognized that 
privacy expectations can be reasonable In a whole host of 
p laces outs I de of the home (e.g., a bus I ness of f I ce, a 
friend's apartment, a taxicab, or a telephone booth). 
People, not places, are protected. It Is, therefore, not 
simply the nature of the area (public versus private) on 
which cases now turn, but rather the relationship between 
the Individual and the place. The test for this relation
ship Involves two elements: 

(1) thJlt the I nd I v I dual entertal ned a 
subjective expectation of privacy, and 

(2) soc I eta I recogn I t I on that such expec
tat I on was reasona b I e. 

Because of the transient nature of automobiles, rules 
have deve loped w h I ch sign I f I cant I y II mit one's expecta
tion of privacy to less than that which attaches to one's 
home or off Ice. 

Today, California privacy law protects the Individual 
against Interference with freedom of movement; verbal, 
wr I tten, or phys I ca I Interference with one's so I I tude or 
secl us 100; non-consensual entry I nto one's home or other 
private dwelling; and sensory and technologically aided 
surve I I lance of pr I vate areas that v 101 ates one's rea
sona~ I.e. expectat i on of pr I vacy. Tort law and Art I c I e " 
Section 1 of the state Constitution provide a remedy of 
damages or Injunctive relief for such Invasions of pri
vacy, whether they are perpetrated by government offi
cials or by private Individuals. Article 1, Section 13 
affords the protection of the exclusionary rule for gov
ernmental violations of settled principles of 58arch-and
sel zure law. 

The Com miss Ion has noted that each of these 
provisions of law Is necessary, that each of the eXisting 
remedies serves a valuable and essential purpose In 
protecting personal privacy, and that the traditional 
principles of federal Ism upon which the country was 
founded, are Important to the prescription of territorial 
privacy rights for Californians. Therefore, with respect 
to the right of privacy In the state Constitution, the 
Comm Iss Ion supports the continued development of the 
doctrine of Independent state grounds as a viable 
principle. 

* * * 
The cliche, "What two consenting adults do In the 

privacy of their own bedroom Is none of the law's busi
ness," also has Its foundation In territorial privacy 
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concerns. At one stage of the development of the sexual 
civil liberties movement, this was both the beginning and 
the end of the pr I vacy argument. Notw I thstand I ng the 
emergence of more soph I st I cated pr I vacy arguments con
cerning the fundamental right of consenting adults to 
express themselves sexually, much can stili be said about 
the soundness of the prlvacy-In-the-bedroom argument. 

Some of the earliest developments In privacy law 
arose out of a sense of terr I tor I a I I ty. The adage, "A 
man's home Is his castle," Is only one example of this 
perspective on privacy. The Griswold case could be said 
to be the first major br I dge between terr I tor I a I pr I vacy 
and decisional privacy In the context of a right to 
sexual expression. In Griswold, the Supreme Court asked, 
"Wou I d we a I low the po I I ce to search the sacred prec I ncts 
of marital bedrooms for telltale signs of the use of 
contraceptives?" Answering In the negative, the Court 
referred to "the sanctity of a man's home and the prl
vac I es of I I fe.n Hom es are not str I pped of the I r I n
herent pr I vacy protect Ions mere I y because they may be 
occupied by people who engage In sexual acts not approved 
by the major I ty. 

Territorial privacy rights also have been Invoked to 
protect gay social clubs f.rom warrantless searches. 
Speaking of a pol Ice entry into a gay men's socia I cl ub 
w Ithoutthe owner's perm Iss Ion, the Appellate Department 
of the Los Angeles Superior Court declared such an entry 
Illegal In violation of the privacy rights protected by 
the Fourth Amendment: 
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Whether the Corral Club should be classi
fied as a private club or a commercial enter
prise Is of little moment where the ultimate 
question Is whether the officer had the right 
to make a warrantless entry of the facility In 
which the club conducted Its activities. If 
the area Involved "was one In which there was 
a reasonable expectation of freedom from gov
ernment Intrusion," It was constitutionally 
protected from a warrant I ess search •••• 
''IT Ihe Fourth Amendment protects peop Ie, not 
places. What a person knowingly exposes to 
the public, even In his own home or office, Is 
not a subject of Fourth Amendment protection • 
• • • But what he seeks to preserve as pr 1-
vate, even I n an area access I b I e to the pub
II c, may be const I tut I ona I I Y protected.1t 
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2. Informational Privacy 

A I though record keep I ng has been a rout I ne funct Ion 
of federa I, state, and loce I governm ents from the found
ing of this country, informational privacy was not of 
primary concern to our ancestors because there was a 
bu I It-I n s~feguard for the i nd I v I dua I. Peop Ie were mo
bl Ie and Information was manually stored In files that 
'cou I d not &as I I Y be transported. Techno log I ca I I I m I ta
tlons and simple Inefficiency preserved the balance. 
Recent techno I og I ca I advances have now created a major 
Imbalance. With the computer entering the scene, gov
ernment's ab I II ty to gather, retr I eve, ana I yze, and d I s
seminate personal information concerning its citizens has 
dramat i ce I I Y I ncreased. A 1974 study of f iffy-four fed
eral agenclesdlsclos~ 858 computerized data banks con
taining 1~5 bl Ilion records on Individual citizens. It 
has been estimated that the average citizen Is the sub
ject of at least twenty such records. 

In the contexts of arrest records, drug prescription 
Information, and bank records, the United States Supreme 
Court has refused to recognize constlfutlonal'y based 
informational privacy rights, although some lower federal 
courts have occasionally granted rei fef. It does appear 
that protection for Informational privacy violations will 
receive the greatest protection under state law, based 
upon state statutes or constitutions. Congress may enact 
federal privacy legislation protecting Informational 
privacy, and then the federal courts will have an obliga
tion to resolve disputes in this area. However, it Is 
unlikely at this time that the courts wi II find protec
tion through Judicial Interpretation of the federal Con
stitution •. 
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The tort aspect of Informational privacy Is sum
marized above In the section on Tort Law. Some members 
of the California Supreme pourt feel that evolving common 
law pr I nc I pies shou I d be expans I ve enough to" protect a. 
"right of publicity" as well as a right of privacy. The 
right of publicity would protect Individuals against 
commercial exploitation by placing a value on individual 
personalities; the right of privacy, on the other hand, 
protects the sensibilities and feelings of Individuals 
against exploitation by others. One main difference 
between the two rights wou Id be that the right of pub
lIcity would be assignable and would survive the death of 
an Individual. 

The Commission suggests that the Legislature review 
both s I des of the arguments regard I ng the right of pub
licity as set forth by members of the California Supreme 
Cou rt I n a recent case In vo I v I ng a dispute between the 
heirs of Bela Lugosl and Universal Pictures, with a view 
toward clarifying the law. 

Sometimes, when the common law tort falls short of 
providing needed protection, Article 1, Section 1 of the 
state Constitution, as amended by the voters in 1972, is 
available. Of the four principal I'm Ischiefsll that the 
amendment was directed to correct, one perta I ns to d I s
closures of personal Information, namely, "the Improper 
use of Information properly obtained for a specific pur
pose, for exam pie, the use of I t for another purpose or 
the disclosure of It to some third party.1I 

Dealing with arrest records In particular, there 
ex i sts In th I s state a statutory scheme wh I ch prov I des 
suf f I c I ent Informational pr I vacy protection so that the 
Supreme Court has refused to Impose any additional con
stitutional duties or liabilities on agencies Involved In 
the processing of such arrest Information. This protec
tive legislation includes: 
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* Penal Code Section (hereinafter, p"c. n 
849.5 (some arrests must be recorded as simp Ie 
"detentlonstl ); 

* P.C. §851.6 (a certificate of release 
must "be Issued w hen the prosecutor fa II s to 
file a formal charge after an arrest, de
scribing the arrest as a tldetentlon," and the 
Incident must be removed from the arrest 
records of the arrest I ng agency and the 
Department of Just Ice); 

* P J:;. § 11115 (agenc I es report I ng arrests 
to the Department of Justice or the F.B.I. 
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must report I f a person Is re I eased without 
forma I charges be I ng f I led, If the arrest Is 
deem ed a detent I on, and, I f so, the spec I f I c 
reason for the rei ease); 

* p.C. § 11116 (I f forma I charges are 
filed, the court clerk must furnish a dlsposl- . 
tlon report to the Investigating agency, and 
I f the case Is d I sm I ssed, the reason must be 
spec If led) ; 

* p.C. §11117 (disposition reports must 
also be furnished to the Department of Justice 
and the F.B.I., who must subm It the report to 
a I I bureaus w hi ch have prev I ous I y been fur
n I shed with arrest data); 

* P.C. Hll116.1-11116.9 (subjects of 
d I spos i t Ion reports must be given access to 
them) ; 

* P£. §§ 11120-11125 (subjects of Depart
ment of Justice crim Inal records may inspect 
them and demand correction of Inaccuracies); 

* P.C. S851.8, §851.7, and §1203.45 (if a 
person I sam I nor or I f an accused has been 
determined to be "factually Innocent," that 
person may have his or her arrest and court 
records sea led); 

* P.C. §§11141-11143 and Labor Code 
S432.1, subd. (b) (crlm Inal and civil penal
ties attach to unauthorized disclosures of 
arrest records); 

* P£. §11077 (the Attorney General Is 
responsible for the security of criminal 
record Information, and he must (1) establ ish 
regu lations to assure Information Is not re
I eased to unauthor I zed persons or without a 
demonstration of necessity, (2) coordinate the 
California system with interstate systems, and 
(3) undertake a continuing educational program 
for all authorized personnel In proper use and 
control of such I nformat Ion); 

* Bus. & Prof. Code §475 (a showing of 
substantial connection with effective perfor
mance of duty must be made before an arrest or 
conviction can be the basis of a denial or 
revocat I on of a profess lon81 II cense); 
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* Bus. & Prof. Code §461 (no public agency 
may ask about or require on an Initial appli
cation form that the applicant reveal any 
record of arrest not resu I t I ng I n a conv I c
tlon); and 

* Labor Code §432.7 (criminal and civil 
penalties attach to public and private em
ployers who ask for or use, In making employ
ment decisions, Information concerning an 
app II cant's arrests not resu I t I ng In conv I c
t I on, either from the app I I cant or from any 
other source). 

In balancIng the prIvacy Interests In any particular 
case agaInst the competing public or state Interest, the 
Court of Appeal has pointed out that "administrative 
burden," which often accompanies Informational privacy 
protect Ions, "does not const I tute a com pe II f ng state 
Interest which would justify the InfrIngement of a funda
mental right." 

However, the state constItutIonal right of prIvacy 
does not prohIbIt dIsclosures of personal Information 
obtained from confidential government fIles, If those 
disclosures are made Internally within a department In an 
InvestigatIon for possible fraud against the department. 

* * * 
Informational privacy rights are also often violated 

In the context of sexual orientatIon discrimInatIon. 
Persons who are suspected of homosexual actIvIty or 
tendencIes may be the subjects of InterrogatIon or 
surveIl lance, the object of which Is to ferret out 
homosexua I sin order to pun I sh them or deny them jobs, 
housing, or other benefIts. 

Especially when one Is In a vGry vulnerable profes
sIon, such as teaching In publIc schools, the security of 
Informational privacy Is of critical Importance. If 
questIons about sexual orientation are asked, being dis
honest or less than candId In response may provide 
grounds enough for dismissal or denIal of employment. If 
one answers honestly, one may rIsk the charge of Immoral
Ity and suffer the consequences of dism Issal. Or one may 
be required to subm It to psychiatric examination for 
further study. 

InvasIons of informatIonal prIvacy also occur In Jobs 
requiring security clearances, those Involving law en
forcem ent , and In m II I tary sett I ngs. Further, such I s
sues are found In Immigration and naturalization, chIld 
custody, and government surveillance cases. 
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DECISIONAL 

3. Oeclslonal/Assoclatlonal Privacy 

Pr i veey protecTS the 1 ndependence of the I nd i v i due I 
in making certain kinds of Important decisions, particu
larly those relating to marriage, procreation, contracep
tion, tam Ily relationships, sex, pol itlcal and Intimate 
associations, and chi Id rearing and education. Pri vacy 
also protects conduct which is the manifestation of those 
important decisions. It is the concern for these valued 
aspects of privacy by the courts which may ultimately a id 
In protecting man from the dehumanization of an ever 
encroach i ng techno I og I ca I anv i ronmsnt. 

The pol ice power is a shorThand WlJY of referring to 
the authority of government to regul~te public he~lth, 

safety, we I f~re, ~nd mor~ I s. However, th I s p len~ry pow er 
t o regu I ~te I s not without I ts II m its. The Un I ted St~tes 
Constitut i on restricts the pol ice power when It is abu
s ive of the rights of the Individu~l. The Bill of R i ghts 
oper~tes d' rect' y ~s a check on overreach' ng act I on by 
the feder~1 government ~nd, through the Fourteenth Amend
ment, on the activities of state and local government 
officials end laws. 

Freedom of cho i ce In mak 1 ng fundemente I persona I 
decisions and freedom of assocl~tlon, both political and 
soc lal, are set In the context of freedom from i nter
ference by the police power of government In these areas. 

I t w~s I n the Gr I swo I d c~se th~t the Un I ted States 
Supreme Court recognized that, ~mong the zones of privacy 
cree ted by verlous provisions of the Bill of Rights, the 
Intlm~te ~ssocl~t l on of m~rr ' ~ge was one of the most 
sacred: 
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We deal with a right of privacy older than 
the Bill of Rights -- older than our political 
parties, older than our school system. Mar
r lage I s a com I ng together for better or for 
worse, hopefully enduring, and Intimate to the 
degree of being sacred. It Is an .assoclatlon 
that promotes a way Qf II fe, not causes; a 
harmony In living, not political faiths; a 
bilateral loyalty, not commercial or social 
proJects. Yet It Is an association for as ~ 

noble a purpose as any Involved In our decl--
slons. 

A leading constitutional scholar has noted that since 
Griswold: 

• • • ltlhe Supreme Court has decided 
a bout fifty cases deal I ng with m arr I age and 
divorce, family relationships, the choice 
whether to procreate, and various forms of 
I nt I mate assoc 1.at I on outs I de the trad I tiona I 
fam I I Y structure. 

* * * 
By Intimate association I mean a close and 

fam I liar personal re lat Ions hlp with another 
that is In some significant way comparable to 
a marriage or fam Ily relationship. 

The fundamental right to make personal deciSions Is 
stronger stili when combined with the territorial privacy 
of one's home: . 

If the First Amendment means anything, It 
means that a State has no bus I ness te II I ng a 
man, sitting alone In his own house, what 
books he may read or what films he may watch. 
Our who Ie const I tut lonal her I tage reba I s at 
the thought of giving government the power to 
contro I men's minds. 

And the right Is strong also when sexual autonomy Is 
In vo I ved I n the context of dec I s Ions regard I ng hav I ng 
children (contraception): 

If the right of privacy means anything at 
all, It Is the right of the IndIvidual, mar
rIed or single, to be free from unwarranted 
governmental Intrusion Into matters so funda
mentally affecting the person as the decision 
whether to bear or beget a ch I I d. 

The rea I m of dec I s I ona I and assoc I at I ona I pr I vacy 
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rights Is not ail-encompassing. Not every personal deci
sion Is protected from governmental regulation: 

• • .. [0 In I Y persona I rights that can be 
deemed "fundamenta I" or "Implicit In the con
cept of ordered I I berty" • • • are I nc I uded In 
th 1 s guarantee of persona I pr I vacy. • • • 

This right of privacy, whether It be 
founded I n the Fourteenth Amendment's concept 
of personal liberty and restrictions upon 
state action, as we feel It Is, or, as the 
District Court determined, In the Ninth Amend
ment's reservation of rights to the People, Is 
broad enough to encompass a woman's decision 
whether or not to terminate her pregnancy. 

The United States Supreme Court has further held that 
the right of persona I pr I vacy I nc I udes t'the I nterest In 
Independence In making certain kinds of decisions." And 
further: 

W h I I e the outer I I m I ts of th I s aspect of 
privacy have not been marked. by the Court, It 
Is c I ear that among those dec I s Ions that an 
Ind I vidual may make without unjustif led gov
ernment Interference are personal decisions 
"relating to marriage ••• procreation ••• 
contraception ••• family relationships 
and ch I I d-rear I ng and educat Ion." 

Within the area of so-called "alternate lifestyles," 
the Supreme Court has demonstrated an unw III ingness to 
apply the protections stemming from decisional and asso
clatlonal privacy rights to sexually oriented decisions 
and assoc I at Ions w h I ch are som ew hat unconvent I ona I or 
which run against traditional mores. Such judicial 
avoidance of cases Involving unconventional lifestyles or 
re I at I onsh I ps has prom pted const I tut I ona I evo I ut I on In 
this area to take place most often In the state courts. 

In a decision declaring the New Jersey fornication 
statute unconstitutional In violation of the right of 
privacy, the Supreme Court of that state discussed deci
sional privacy rights of consenting adults: 
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We conclude that the conduct statutorily 
defined as fornication Involves, by Its very 
nature, a fundamenta I persona I cho I ce. A 1-
though persons may differ as to the propriety 
and morality of such conduct and whl Ie we 
certainly do not condone Its particular mani
festations In this case, such a decision is 
necessarily encompassed In the concept of 
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personal autonomy which our Constitution seeks 
to safeguard • 

• • • (Suprem e Court dec I s Ions have I un
derscored the Inherently private nature of a 
person's decision to bear or beget children. 
It would be rather anomalous If such a deci
sion could be constitutionally protected while 
the more fundamental decision as to whether to 
engage In the conduct which Is a necessary 
prerequisite to child-bearing could be consti
tutionally prohibited. Surely, such a choice 
Involves considerations which are at least as 
Intimate and persona I as those wh Ich are In
vo I ved In choos I ng whether to use contracep
t I ves. We therefore Jo In with other courts 
which have held that such sexual activities 
between consent.1 ng adu I ts are protected by the 
rl ght of prl vacy. 

A unanimous panel of Judges In a New York appellate 
court recently made some pertinent remarks on the subject 
In a case challenging the constitutionality of New York's 
sodany law: 

Thus I tis seen that the concept of per
sonal freedom Includes a broad and unclassi
fied group of values and activities related 
generally to Individual repose, sanctuary and 
autonomy and the Individual's right to develop 
his personal existence In the manner he or she 
sees fit. Personal sexual conduct Is a funda
mental right, protected by the right to priva
cy because of the transcendental. Importance of 
sex to the hum an cond I t lon, the I nt 1m acy of 
the conduct, and Its re I at I onsh I p to a per
son's right to control his or her own body. 
The right I s broad enough to I nc I ude seXUa I 
acts between non-married persons and Intimate 
consensual homosexual conduct. ~ 

When the New York sodomy law was subsequently 
reviewed by the highest court of that state, the New York 
Court of Appea I stock pa I ns to em phas I ze the aspect of 
privacy Involved In the constitutional challenge: 
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Because the statutes are broad enough to 
reach non-commercial, cloistered personal 
sexua I conduct of consent I ng adu I ts and 
because It perm Its the same conduct between 
persons marrIed to each other wIthout 
sanction, we agree wIth defendants' 
contentIons that It violates both their right 
of pr I vacy and the right to equa I protect I on 
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of the laws guaranteed them by the United 
States Constitution. 

As to.tl!!. right of pr I vacy. At the outset 
It should be noted that the right addressed In 
the present context Is not, as a literal read
Ing of the phrase might suggest, the right to 
maintain secrecy with respect to one's affairs 
or person~1 behavior; rather, It Is a right of 
Independence In making certain kinds of Impor
tant decisions, with a concom Itant right to 
conduct oneself In accord with those decl
s Ions, undeterred by governmenta I restra Int. 

• * * 
The Peop I e are I n no disagreement that a 

fundamental right of personal decision exists; 
the divergence of the parties focuses on what 
subjects fall within Its protection, the 
People contending that It extends to only two 
aspects of sexual behavior -- marital Intimacy 
••• and procreat I ve cho I ce •••• Such a 
stance falls however adequately to take Into 
account the decision in Stanley v. Georgia •• 
• and the exp I I cat I on of the right of pr I vacy 
contained in the court's opinion In 
Eisenstadt •••• 

I n I I ght of these dec I s Ions, protect I ng 
under the cloak of the right of privacy Indi
vidual decisions as to Indulgence in acts of 
sexual Intimacy by unmarried persons and as to 
satisfaction of sexual desires by resort to 
material condemned as obscene by community 
standards when done I n a c I 0 I stered seft lng, 
no rational basis appears for excluding from 
the same protection decisions -- such as those 
made by defendants before us -- to seek sexual 
gratification from what at least once was 
commonly regarded as Itdevlant" conduct, so 
long as those decisions are voluntarily made 
by adu I ts I n a non-commerc ial, pr i vate set
tl ng •••• 

CAL I FORN I A COMM I SS ION ON PERSONAL PR I VACY 

FollowIng Is a chart of those states that have 
decrlm Inallzed private sexual conduct between consenting 
adults. The chart Is limited to areas not Involving 
comnerclal sexual conduct or adulterous cohabitation. 

It should be noted that Pennsylvania and New York had 
their statutes that crlm Inallzed such behavior voided by 
Judicial decisions. The remaining states decriminalized 
through the legislative process (although In some cases 
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shortly after a Judicial decision). While criminal sanc
tions have not formally been removed from the law In 
Massachusetts, the Commonwealth's Supreme Judicial Court 
has I nd I cated that pr I vate consensual conduct I s beyond 
the legitimate Interest of the state. This state and 
several others are In transition and are considered ~e
formed" by some I ega I scho I ars. As of the pr I nt I ng of 
this Report, a federal district court In Texas 'has de
c I ared unconst I tut I ona I the statute w hi ch cr I m I nail zes 
private homosexual conduct In that state. Appellate 
remedies have not yet been exhausted, so the case Is not 
final. 

ALASKA IOWA OHIO 

CALIFORNIA MAINE PENNSYLVANIA 

COLORADO NEBRASKA SOUTH DAKOTA 

CONNECTICUT NEW HAMPSHIRE VERMONT 

DELAWARE NEW JERSEY WASHINGTON 

HAWAII NEW MEXICO WEST VIRGINIA 

ILLINOIS NEW YORK WYOMING 

INDIANA NORTH DAKOTA 

The major legal conflicts which have arisen In this 
state concern I ng dec I s I ona I lassoc I at I ona I pr I vacy, fall 
Into four major categories: 
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(1) decisions regarding one's personal 
appearance and grooming standards, w hi chare 
const I tut I onal I y protected, su bJ ect to over:: 
riding business or societal Interests ac
cording to the circumstances of each case; 

(2) sexual privacy and reproductive 
rights, which ~ constitutionally protected 
I n the areas of birth contro I and contracep
tion, and one's sexual history (except -where 
limited disclosure Is appropriate, as In a 
paternity suit), but are 11m I ted In the area 
of acting as a midwife without a professional 
license; 

(3) cohabitation and alternate fam Illes, 
which.!!:!. constitutionally prote~te~ and can 
not be used as a basis for drscrlm,natlng 
agaInst someone In employment, In federal 
assistance (such as food stamps), In child 
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custody (absent com pe II I ng ev I dence that the 
conduct has sIgnIfIcant bearing upon the wel
fare of the child), and zoning, although prac
tical considerations have restricted alternate 
family rights In prison settings; and 

(4) medicine and drugs, which is most 
restricted and control led by the state and 
w hi ch enjoys the I east protect Ion under the 
privacy rubric, especially in the area of use 
of drugs such as mar I Juana, and even use of 
unorthodox and, perhaps, untested medical 
treatment, such as with Laetrile. 
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VIII. Relationship Between Personal Privacy and Sexual Orientation 

While a consensus once existed as to what was "right 
and wronglt In the area of sexual morality, the present 
trend Is toward leaving matters of private morality up to 
the Individual. In another national opinion research 
poll, a majority of people surveyed felt: 

* I tis benef I c I a I to have more openness 
about things like sex, homosexuality, and pre
marital and extramarital relations; 

* It Is becom Ing more d Iff I cu It to know 
for a certainty what Is right and what Is 
wrong these days; 

* It Is not morally wrong for couples who 
are not married to live together; and 

* they would vote for legislation pro
tecting the civil rights of homosexuals. 

Part of the reassessment of va I ues and trad I t Ions 
which Is.occurrlng today Includes a reevaluation of non
trad I tiona I I I festy I es and re I at I onsh I ps I n the context 
of personal privacy principles. Without either condoning 
or condemning the unusual or the unconventional, the 
focus Is shifting to a more honest appraisal of the fear 
and other motivations behind those who feel It necessary 
to discriminate against those who are different. 

In his Executive Order, the Governor stressed several 
reasons for Including the subject of sexual orientation 
discrimination In the overal I study of privacy: 
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* Ca II forn la must recogn I ze the fu II human 
potential of al I Its citizens as Its most 
valuable resource; 

* In order to safeguard this human poten
tial, It Is necessary to protect the fundamen
tal right to personal privacy against the 
threat of discrimination for reasons of an 
Ind Ivldua I's sexual or lentatlon; 

* Sexual orientation d Iscrlm Inatlon con
travenes the policy of this state; 

* Certal n stereotypes re lat I ng to sexua I 
minorities which are held In common by many 
peep Ie often resu It In an Individual's being 
Judged without regard for that person's qua 11-
ties and merits; and 
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* A study I s necessary as an educat I ona I 
tool so that legislative and adm Inlstratlve 
action and public attitudes may be based upon 
accurate Information, thus encouraging pro
tection of the clvi I rights of all 
Californians against unjust discrimination. 

The Commission agrees with the underlying suggestion, 
Impl iclt In the Governor's Executive Order, that protec
t I on of the right of pr i vacy for a I I requ I res v I gorous 
enforcement for even those minorities that may be unpopu
lar to many. The principle that freedoms can remain 
safeguarded for the majority only by ensuring their pro
tection for the minority can also be seen at work In many 
other areas of the law. 

For example, the chain of protection of personal 
religious freedom Is only as strong -- even for the 
majority -- as the protection offered the most heretical 
minority. It Is to the credit of many religious leaders 
that, while they espouse their faith as singularly true, 
they strongly defend as a prlnclp Ie the right of a II to 
freedom In rei Iglous belief. 

It Is Ironic, yet often true, that the constitutional 
rights we take for granted may obtain their real thrust 
and power in unpopular cases. Yet, these cases are 
som et 1m es the on I y test I ng-ground for the protect I on of 
those rights and, objectively speaking, are a crucial 
element In constitutional evolution. The dangers In
herent I n a suspens Ion of const I tut I ona I . pr I nc I pies be
cause of popular sentiment against a person or group are 
so enormous that the temptation must be assuaged by 
public education. The right of personal privacy Is vi
able only If the right and al I Its aspects -- terri
torial, declslonal/assoclat~onal, and Informational -
are afforded ~ participants In the life of the state. 

The connection between sexual orientation dlcrlmlna
tlon and Invasions personal privacy has been explained by 
a federa I judge I n a recent op I n Ion wh I ch ordered the 
Secretary of the Army to reinstate a woman Into the Army 
Reserves after she had been discharged for "being a 
homosexual": 
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I f what the Un I ted States Supreme Court 
I tse I f has termed the right of I1persona I pr 1-
vacyl1 ••• means anything at all, It should 
safely encompass an Individual's right to be 
free from unwarranted governmental Intrusion 
Into matters so fundamentally affecting a 
person as one's persona I I ty, se I f-I mage, and 
Indeed, one's very Identity. 
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The u ••• autonomous control over the 
development and expression of one's Intellect, 
I nteres ts, tastes, and persona I I tv" (em phas Is 
added) are among the most prec lous of rights 
protected by the First Amendment. 

As stated above, (the Army regulation on 
homosexuality) effectively uchilisu the free 
association of any soldier with known or sus
pected homosexua I s. The right of assoc I at Ion 
Is found In the penumbral zone of privacy 
created by the First Amendment •••• I ncur
s I on on th I sri ght of assoc I at Ion, therefore, 
Invades the right to privacy In one's reli
gious, political, economic, or cultural asso
c I at Ions •••• 

On a broader sca Ie, the Army's pol Icy of 
d I scharg I ng peop Ie s Imp I y for hav I ng homo
sexual personalities also offends privacy 
Interests In the First Amendment. 

One's personality develops and Is made 
man I fest by speech, persona I express Ion and 
assoc I at Ion of one's se I f with certa I n persons 
to the exc I us Ion of others. • • • A homosexua I 
personality -- formed genetically or by human 
exper I ence; the product of de I I berate cho Ice 
or predeterm Inatlon -- may be displeaSing, 
disgusting and Immoral to many. These, how
ever, are socia I Judgments, not Ingred lents 
for gauging constitutional permissibility. 

New York Attorney General Robert Abrams recently 
addressed the connection between privacy and sexual ori
entation: 
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• • • (The right of pr I vacy ) conceptua I I Y 
encompasses control over one's body and con
tro lover one's dec I s Ions about persona I I I fe
sty Ie. I t Is aright already recogn Ized as a 
fundamental right by the United States Supreme 
Court •••• 

Before the po I I ce power of the state can 
be Invoked to Justify an Intrusion Into an 
Individual's personal decisions, compelling 
reasons to do so must be shown. The state 
clearly has a legitimate Interest In pro
tecting Its citizens from violence and other 
clearly defined harm. The state must cer
tainly be Involved In protecting children from 
violence and from situations In which their 
Inability to make mature Judgments Is manlpu-
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I ated and used aga I nst them. But just I f I ca
tions for discrimination against lesbians and 
gay men, which are based on prejudices, reli
gious dogma, and unsubstantiated, unfounded 
and fa I se presum pt Ions are not com pe I II ng. • • 
• (It Is not) Justifiable to deny employment, 
or housing, or other basic rights to lesbians 
and gay men because of these prejudices. Nor 
can such rights be den I ed because of a pre
sumption that homosexuals molest children when 
the facts Indicate overwhelmingly that it is 
young girls who are sexually molested, and 
that they are molested by adult men who are 
heterosexual and al I too often members of the 
girl's Immediate family. 

The right of privacy protects not only 
activities which are private acts between 
consenting adults, but also private and per
sonal decisions, even If publicly acknowl
edged. The I ssue of pr I vacy as broad I y
defined should encompass the right to live 
one's II fe unh I ndered, no matter how contro
versial or unconventional that lifestyle is. 

Ear II er th I s year, after the Wi scons I n Leg I s I ature 
gained the distinction of being the first state legisla
ture In th I s country to pass com prehens I ve I eg I s I at Ion 
protecting the civil rights of lesbians and gay men, 
Republican Governor Lee Sherman Dreyfus decided to sign 
the measure Into law because of the right of privacy: 
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have decided to sign this bill for one 
bas i c reason, to protect one's right to pr 1-
vacy. As one who be I I eves I n the fundamenta I 
Republican principle that government shou Id 
have a very restricted Involvement in people's 
private and personal lives, I feel strongly 
about governm enta I I Y sanct loned I nqu I ry Into 
an Individual's thoughts, beliefs and feel
Ings. 

01 scr I m I nat I on on sexua I preference, If 
allowed, clearly must allow Inquiries Into 
one's pr I vate II fe that go beyond reasonab Ie 
Inquiry and In fact Invade one's privacy. 

No one ought to have the right (to Inquire 
Into) and no one ought tobs placed In a posi
t I on of h2lv I ng to revea I such persona I I n for
m at I on w hen I tis not direct lyre I ated to an 
overr I ding pu b" c purpose. • • • 
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This broad concept of privacy has been articulated by 
some members of the federal Judiciary: 

The "right· of privacy," apt In some cases, 
I sam I s I ~ad I ng m I snom er I n others. • • • Th I s 
freedom may be termed more accurately "the 
rfght to be let alone," or personal autonomy, 
or simp I y "personhood." One tb I ng for sure -
It Is not limited to the conduct of persons In 
pr I vate. • • • I S I ecrecy I s not a necessary 
element of the right and ••• the right 
exists, whether or not exercised In secret. 

The manlfestatlons.of violations of the personal 
pr I vacy of I es b I ans and gay m en often fa I I I nto a cate
gory know n as sexua I or I entat I on d I scr I m I nat Ion. The 
Comm I ss Ion Is conv I nced that a pr I mary cause of such 
dlscrlm Inatlon Is Ilhomophoblan or an Irrational fear of 
homosexuality. The fear, whether based upon religious 
conv I ct I on or persona I I nsecur I ty, I s nurtured by myths 
and stereotypes about lesbians and gay men, and the fear 
Is perpetuated by Ineffectual communication and educa
tion. Sometimes the misinformation has been handed down 
through the generations. Those who have questioned the 
so-ca lied truths about homosexua Iity have often been the 
targets of rid Icu Ie, dlscr 1m Inatlon, and even violence. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMM ISSION RECOMMENDS that the California Depart
ment of Education prepare and distribute a booklet 
entitled IIMyths and Stereotypes about Homosexuality." 
A booklet of this nature was prepared by the Pennsyl
vania Department of Education and has been very well 
rece I ved as an ed ucat lona I too I I n that state. The 
Comm I ss Ion finds that such a book I et I s needed In 
Ca I Iforn I a for use I n both the pu b I I c and pr I vate 
sectors. 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

The Commission has examined a few of the most preva
I ent myths about homosexua I I ty and has set forth Its 
research In the main Report of the Commission. The 
Comm I ss Ion has found the myths to be unJ us t If I ab I e and 
Inconsistent with the facts: 

MYTH: Gays Are an Insignificant Minority 

D I scr I m I nat I on aga I nst even a few, of course, Is 
unjust. However, statistics provided by the Kinsey In
st I tute and find I ngs of other researchers I nd I cate that 
lesbians and gay men constitute approximately ten percent 
of the population; given the population of California, 

12/82 Page 40 

REPORT, page 311 

Lovlsl v. Slayton (4th Clr. 1976) 
539 F.2d 349, 354-356. 

REPORT, page 337. 

REPORT, page 339. 

"BOOKLET ON MYTHS ABOUT 
HOMOSEXUALITY" 

REPORT, page 340. 

Kinsey, Pomeroy, and Martin, 
Sexual Behavior In the Human ~ 
(Philadelphia: W.B. Saunders, 
1948); Bullough, V.,~~ 
~ and Sanity (New York: 
Garland Press, 1977), page 209; 
U.s • .!!!!!!..!!!! Wor I d Report (Apr I I 
4, 1980) pages 93-95; f.!..!!!.L Re
port of the State of Oregon Task 
Force on Sexual Preference (1978) 
pages 18- t 9. 



.. 

EXECUTIVE SUMMARY CAL I FORN I A COMM I SS ION ON PERSONAL PR I V ACY 

there may be over two m I Ilion lesbians and gay men re
siding In the state -- not an Insignificant number. 

MYTH: Gays Are Not Victims of Discrimination 

The Comm I ss Ion has found substant I a I ev I dence of 
discrimination In the forms of Intimidation and violence, 
sometimes fatal; employment discrimination, Including 
active "w Itchhunts" for gays In clvl I service positions; 
exc I us I on and deportat I on of I mm I grants; exc I us I on and 
discharge from the m I I I tary; surve I I I ance by po I I ce and 
Investigative agencies; arrest and Incarceration for 
public displays of affection; denial of government bene
fits; loss of child custody and visitation rights; higher 
taxat Ion; J ud I c I a I I nto I erance; d I scr I minatory en force
ment of the law; police harassment; and unfair treatment 
by public accommodations and private businesses, such as 
hea I th care and nurs I ng fac I I I ties, I nsurance com pan les, 
financial Institutions, and entertainment facilities. 

As the country's largest emp loyer and de I I verer of 
benefits, It Is appropriate for the federal government to 
end Its d I scr I minatory pract I ces and to encourage state 
and local governments to do the same. Some progress 
toward this end has been made during some adm Inlstra
tlons, although the trad'ition of dlscrlm Inatlon and pri
vacy Invasions has by no means been reversed. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * ** * 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMMISSION RECOMMENDS that members of the 
California congressional delegation Initiate a ser
Ies of regional hearings throughout the United 
States to determine the extent of sexual orientation 
d I scr I m I nat Ion, I ts causes, and the persona I and 
social costs of such discrimination for the purpose 
of framing appropriate remedial legislation. 

* 
* 
* 
* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

UntIl 1976, private homosexual conduct between con
senti ng adu I ts, even In the prl vacy of their own bed
rooms, was punIshable by up to life Imprisonment In 
CalifornIa. Whl Ie the crlm Inal law and public policy of 
the state have changed In this regard, remnants of the 
earlier time are stl II apparent In the policies of many 
po I Ice departm ents regard I ng hi ring of persons with a 
homosexual orientation. And as recently as last year, a 
member of the Board of SupervIsors of one local "community 
publicly announced that he "wou Id not know Ingly hire a 
'queer'." 

MYTH: Gays are Ch I I d Mo I esters 
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The Commission's research, as well as that of the 
Oregon Task Force on Sexua I Preference, shows that most 
victims of child molestation are female, end the per
petrators are most often adult male relatives. I~hlld 

molesting Is primarily a problem within the fam Ily," and 
Is not releted to having lesbians and gay men In "sensi
tive" positions, such as police work, hospftel Jobs, and 
positions in elementary and secondary sChools •. 

MYTH: Homosexuality Is a Mental Illness 

I n respond I ng to a worr I ed mother, Sf gm und Freud 
wrote In 1935: 

• • • Homosexuali ty is assured I y no 
adventage, but it Is nothing to be ashamed of, 
no vice, no degradation, It cannot be 
classified as an Illness; we consider It to be 
a var I at I on of the sexua I deve I opment. Many 
highly respected individuals of ancient and 
modern times have been homosexuals, several of 
the greatest men among them (P I ato, 
M I che I ange 10, Leonardo da Vi nc I, etc.). . I tis 
a great injustice to persecute homosexual tty 
as a crime, and cruetty, too •••• 

Kinsey's research was the catalyst which prompted 
many other ta I ented researchers to reexam I ne the myths 
surrounding homosexuality. One of these researchers was 
Dr. Evelyn Hooker, a psychologist, who found that, among 
her test sam pie, "by any obJ ect I ve cr iter la, other than 
their sexual preference, these men could be classified as 
normal. Her findings forced a rethinking of the classi
fication of homosexuality as a pathological Illness, and 
later research has tended to confirm her flndlngs~ 

In 1967, the National Association for Mental Health 
removed homosexuality from Its list of mental Illnesses. 
Within seven years, both the American Psychiatric 
Association and the American Psychological Association 
followed suit. Later, the nation's Surgeon General and 
the United States Public Health Service were to concur. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
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THE COMM ISS ION RECOMMENDS that the Legislature amend 
sect I on 8050 of the We I fare and I nst I tut Ions Code. 
That statute seems to be besed on the "mental Ill
ness model" Intertwined with the child-molestation 
myth, and directs the Department of Mental Health to 
tip I an, conduct, and cause to be conducted sc I ent If I c 
research Into the causes and cures of sexual devia
tion, Including deviations conducive to sex crimes 
aga I nst ch I I dren, and the causes and £!!!:!!.& ~ 
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* 
* 
* 

sexuality •• " Section 8050 should be amended 
to delete the phrase which has been underscored. 

* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

Putting lesbians and gay men In the same category as 
chi Id molesters Is not only Inaccurate but also dan
gerous, perpetuating myths and encouraging bigotry. 
While neither the Department of Mental Health nor the 
Lang I ey Porter C I I n I cis conduct I ng research I nto the 
causes and cures of homosexuality, ellm Inatlon of that 
portion of the statute will have at least symbolic signi
ficance, indicating that the myths underlying the section 

.5!2. not have off I cia I leg I s lati ve sanction. 

MYTH: Contact with or Exposure to Homosexuals 
l!. Dangerous 

Many persons cons I der the homosexua I cond It i on un
desirable. Some feel homosexuality Is morally wrong; 
others base their conclusions on the mental illness myth; 
st I I I others s Imp I y note that homosexua I I ty rem a I ns the 
basis for considerable discrimination In society and 
carries a significant social stigma. Most of these peo
ple fear that personal contact with homosexuals Is risky 
and dangerous for themselves and their children. 

Three assumptions underlie these viewpoints: one, 
that homosexua I i ty I s a threat to the cont I nu I ty of the 
spec I es; two, that homosexua I I ty I s caused by contact 
with or exposure to homosexua I s; and three, that the 
tradition of prejudice Is perpetual and cannot be ended. 

First, homosexuality Is not a threat to the survival 
of the human race and has existed throughout history with 
no appreciable effect on the growth of world popu latlon. 

Second, while there Is no conclusive evidence as to 
whether homosexuality Is caused by genetic and pre-natal 
factors, hormonal makeup, or early lea~nlng experiences, 
"there is general agreement (a) that It happens very 
early in life, wei I before the age of five, (b) that 
Individuals do not choose their sexual orientation, and 
(c) that a conscious choice to suppress behavioral 
expression of one's sexual orientation Is possible but it 
Is unlikely to be successful over a long period of time.tt 

Researchers Be II and We I nberg conc I uded that the upopu I ar 
stereotypeU that homosexua I I ty resu I ts from exposure or 
seduct I on tt I s not supported by our data.tt 

Finally, the Commission believes that the self
destruction of prejudice Is a natural by-product of the 
educational process, personal acquaintanceship being the 
most potent Instructor. 
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MYTH: A Proper Justification for Sexual 
Orientation Discrimination Is that 
Homosexuality Is Unnatural 

The question of whether or not homosexuality Is 
unnatural Is one of the genre of debates which can never 
conc I ude with unan I m I ty of op I n Ion. The argum ents on 
both sides are based upon personal and religious convic
tions as well as upon definition of terms. 

The Comm I ss Ion I tse I f has no unan I m I ty even as to 
the meaning of the word "unnatural" In this context; the 
Issue Is academic. It Is the position of the Commission, 
however, that whatever conclusion one reaches, there Is 
no Justlflcalton or excuse for discrimination or for any 
denial of equal opportunity In society or equal Justice 
under law. Even some rei Iglons that hold the view that 
homosexuality is sinful (or have not yet decided the 
Issue), nonetheless take a stand In favor of legislation 
to end sexual orientation discrimination In employment, 
housing, and public accommodations. 

The academic, religious, and Intellectual arguments 
surrounding the "naturalness" Issue provide no useful 
rationale for Justifying discrimination. The Commission 
recognizes that gay men and lesbians do exist and are not 
an Insignificant element of society. The Commission also 
recognizes that society must dea I construct I vely with 
th I s -rea I I ty and that I tis not usefu I, but rather de
struct I ve, to deny equa I opportun I ty and Just I ce on the 
basis of academic and unanswerable questions. 

Ironically, the ultimate loss accrues to the society 
when discrimination limits a group's participation, thus 
yielding less than the full potential of the human re
sources of the state. This harm to society Is the prod
uct not on I y of the myths d I scus~ed above, but a I so of 
the many other myths and stereotypes not exp lored here, 
Including the myths that homosexuality causes the fall of 
clvi Ilzatlons; that homosexuals have gender confusion, 
lesbians acting mascu line and gay men effem I nate; and 
that homosexuals are promiscuous and are proselytizers. 

Society has felt the Impact of drawing negative 
generalized characterizations of entire racial and ethnic 
groups In the past. Those types of generalizations are 
no more usefu I and no less destructive In the case of 
those with a m I nor I ty sexua I or I entat Ion. The debates 
about the truthfu I ness of the genera II zat Ions may go on 
forever. Our form of government, our state and federal 
constitutions, end the collective conscience and 
Intelligence of our society, al I require Justice and 
falr-pley In the meantime. 
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PART THREE:' PRACTICAL IMPLICATIONS AND MANIFESTATIONS 

IX. Information Practices and Records 

A. FEDERAL STANDARDS 

In 1974, Congress enacted the Federal Privacy Act 
declaring that Informational privacy "Is a personal and 
fundam ental right protected by the Const I tut Ion." 
Through various means, this Act purports to give Individ
uals some power to 11m It the collection, maintenance, and 
dissemination of personal Information about them by agen
cies of the federal government. 

Of greater significance, however, Is the Freedom of 
Information Act, which, according to Arthur Miller, a 
noted pr I vacy advocate, uprobab I y does more to end pr I va
cy In the United States, ostensibly In pursuit of the 
public's right to know, than any other enactment In the 
last fifty or sixty years." 

The Guidebook ~~ Freedom of Information and Pri
vacy ~ contal ns a thorough ana I ys I s of the strengths 
and weaknesses of both, Acts. The observations and con-' 
cluslons cited In the Guidebook Include the following: 

12/82 

* Num erous def I c I enc I es and man Ito I d ex
emptions render the Prl vacy Act little more 
than a legIslative statement of unenforceable 
rights. 

* The or I gina I Senate b I I I prov I ded for an 
Independent pr I vacy comm I ss Ion with power to 
InvestIgate, hold hearings, and recommend 
pros8Cut I on of agency v 10 lat Ions. A I eg I s la~ 
tlve compromise resulted In the establishment 
of a temporary study commission and left sole 
responsibility on the Individual to enforce 
the prOVisions of the Act. Unfortunately, It 
provides neither the tools nor the Incentives 
necessary to make I nd I v I dual enforcement a 
reality. 

* Because neither Act requires agencies to 
notify the subjects of disclosure requests, an 
agency may disclose personal Information be
fore anyone can assert nondisclosure rIghts. 

• The subject of a personal record, not 
Its governmental custod Ian, Is harmed by Its 
disclosure. Yet only the latter may Invoke 
the Freedom of Information Act's privacy ex
emptions. 
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* The Privacy Act often subordinates sub
stantial privacy Interests to InSignificant 
Freedom of I nformatlon Interests. 

* Prov I s Ions of the Pr I vacy Act requ Ire 
each agency to keep an accounting of the date, 
nature, purpose, and reCipient of each'dlsclo
sure of a personal record. However, other 
sections, of the Act waive the requirement If 
thedfsclosure Is made pLirsuant to the Freedom 
of Information· Act. The absence of an 
account I ng of' FO I A disc losures assures that 
many Individuals wi I I never discover that 
agencies have wrongfully disclosed Information 
In violation of the Privacy Act, thereby cre
ating another barrier to effective enforcement 
of the Act. 

* The fa II ure to prov I de for an Indepen
dent commission to oversee and aid In the 
enforcement of the Act guarantees the Act's 
Impotency. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * * THE COMM I SS ION RECOMMENDS that the members of * 
* Ca Ilforn I a's congress I ona I de I egat I on I ntroduce I eg- * 
* I s I at I on to correct the def I c I enc les I I sted above. * 
* * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

The Commission notes that many personal privacy pro
tect Ions can be de I I vered on I y by Congress. Data co I I ec
tlon and d Issem Inatlon practices are carried on dally 
through both national and International networks; many 
corporat Ions stretch over state and nat lona I boundar I es. 
In many cases, legislation Is powerless to check In
creasing Informational privacy abuses. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * ** * * 
* * * THE COMM ISS ION RECOMMENDS that California's congres
* slonal delegation Introduce additional legislation to 
* create a strong and effective national policy on 
* Informational privacy. 

* 
* 
* 
* 

* * * THE COMM ISS ION FURTHER RECOMMENDS cooperative efforts * 
* between the states In the form of Interstate com- * 
* pacts or uniform state laws, as well as Joint feder- * 
* a I /state projects, I n order to keep pr I vacy protec- * 
* tlons on a par with Increasingly complex privacy * 
* infringements. * 
* * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
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In Its report, the federal Privacy Protection Study 
Comm I ss Ion recomm ended that the Pres I dent and Congress 
establish an entity within the federal government, 
charged with respons I b I I I ty for: mon I tor I ng and eva 1-
uat I ng the Imp I em entat I on of statutes and regu I at Ions 
enacted pursuant to the recommendations of the Study 
Commission; (2) continuing research of privacy problems; 
and (3) advising the President and Congress, government 
agencies, and, upon request, the states, regarding priva
cy Implications of proposed federal or state statutes or 
regu I at Ions. Some of the concerns to be addressed I n
clude: International data flows; electronic funds trans
fers, Information pools for the exchange of criminal 
history Information or child-support delinquencies, and 
credit or Insurance Information exchanges. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* 
* 
* 
* 
* 
* 

THE COMM ISS ION RECOMMENDS the establishment of a 
Federal Privacy Board as suggested in the final re
port of the Privacy Protection Study Commission. The 
Commission supports legislation (such as H~ 1050 In 
the 91th Congress) which would accomplish this re-

* suit. 
* 

* 
* 
* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

Under the Commerce Clause of the United States Con
stitution, Congress has the power to regu late business 
enterprises that are Involved In Interstate commerce and, 
hence, may enact laws affecting many privacy-Intensive 
I ndustr I es, such as cred I t and I nsurance. Congress may 
also condition participation In federal funding programs 
for state, loca I, and pr I vate sector projects on ma I n
tenance of certain standards of privacy protection. 

In July of 1911, the Privacy Protection Study 
Commission presented Congress and the President with 162 
specific recommendations. In response, the President 
designated a committee to carry out an Interagency 
review. This committee reported back In 1919 with 
specific legislative proposals consistent with the duty 
of the nation's chief executive to oversee the complex 
federal bureaucracy and to Implement the law. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMMISSION RECOMMENDS that the Governor of 
California, the California Legislature, and 
California's congressional delegation request the 
Pres I dent of the Un I ted States, pursuant to the au
thority vested In him by virtue of his Office, to 
Issue an Executive Order creating an ongoing Interde
partmenta I Task Force on the Status of Persona I Pr 1-
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* 
* 
* 
* 
* 
* 
* 

vacy, and a Cit I zens' Adv I sory Counc I I on the Right 
of Privacy. The Interdepartmental Task Force and the 
Advisory Council can assist the Domestic Council, the 
Office of Management and Budget, and the Cabinet 
Council on Management and Administration In the dif
ficult Job of administrative oversight and coordina
tion of privacy policies and practices. 

* 
* 
* 
* 
* 
* 
* 

* * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

In summary, the public's right to Inspect public 
records ma Intal ned by the federa I government Is guaran
teed by the Freedom of Information Act. Individuals who 
are the su bJ ects of persona I records m a I nta I ned by the 
federal government have a right to Inspect, copy, and 
correct records under the Privacy Act of 1914. 

B. STATE STANDARDS 

The public has the right to Inspect public records 
m a I ntal ned . by Cal I forn la's state agenc I es pursuant to the 
Public Records Act. Individuals who are the subject of 
records of state agencies containing personal Information 
have rights of access to copy those records and to have 
Inaccuracies corrected under provisions of the Informa
t I on Pract I ces Act. 

Cal tfornla's Public Records Act was adopted by the 
legislature in 1968, with the following Jntent: 

In enacting this chapter, the legislature, 
mindful of the right of Individuals to priva
cy, finds and declares that access to Informa
t Ion concern I ng the conduct of the peep Ie's 
business Is a fundamental and necessary right 
of every person I n the state. 

AccordIng to the Act, public records are open to 
. Inspectlon at all times durln~ the offIce hours of the 
state or local agency, and every citizen has a right to 
Inspect any public record, except for records that are 
spec I fIca I I Y exem pted from such I nspect Ion. 

The Government Code exem pts certa I n records from 
mandatory disc losure; however, once the custod I an of a 
particular record makes a voluntary disclosure, the cus
todian cannot later claim an exempti9n. 

Notw I thstand I ng the v I tal concern for openness In 
government operations, and after a "lengthy and turbulent 
process," the California Legislature enacted the Informa
tion Practices Act of 1911 (sometimes called the 
Ca I tforn I a Pr I vacy Act). Th I s Act app I I es on I y to state 
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agencies and was designed to 11m It dlssem Inetlon of In
formation to third parties and use of Information for 
purposes other than those for which the Information was 
originally collected. The Office of Information Prac
tices was established within the Executive Office of the 
State Personnel Board to assist In the Implementation of 
the Act. 

The public also has a right to Inspect public records 
m a I nta I ned by ~ governm ent agenc I es pursuant to the 
Public Records Act. However, as the law now stands, 
Individuals do not have rights to Inspect, copy, and 
correct local agency records containing personal Informa
t Ion about them because the I nform at Ion Pract I ces Act 
does not apply to local government. 

* • * • • • * * • • * * * • * • * • • * • • • • * • * • • • • 

• * • 
* • 
* 
* 
* 
* 
* • 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMM ISSION RECOMMENDS that the Legislature extend 
the provisions of the Information Practices Act that 
give Individuals a right to Inspect and copy records 
conta I n I ng persona I I n form at Ion about them to such 
records maintained by local government agencies. 
Since the agenc I es may charge reasonab I e fees for 
such services, there should be no significant cost to 
loca I government agenc I es If th I s aspect of the I n
formation Practices Act were so extended. The other 
aspect of th I s I a w that shou I d be extended to loca I 
governmental entitles Is the requirement to correct 
or amend any records conta I n I ng t naccurate persona I 
Information. Individuals may be severely harmed by 
the maintenance of Inaccurate or Incomplete personal 
Information In the records of agencies within local 
government as well as at the state and federa I lev
els. The nom Inal costs Involved In correctr'ng Inac
curate Information Is a small price to pay for pro
tecting Important personal prlvacy~ rights. 

• 
• 
• 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* • 
* 
* 
* 
* 
* 

* * * * • • • * * * * * • * • * * * • • * • • * • • * * • • * * • 

Because of the cost factor, the Commission I~ not 
recommending, at the present time, a blanket extenSiOn of 
the entire Information Practices Act to cities, counties, 
and other local government entitles. However, the Legis
lature should consider awarding a grant to a "model city" 
that wou I d vo I untar II y adopt the ent I re Act for three 
years on a trial basis. 

During the Public Hearings, the Comm Iss Ion on Per
sonal Privacy learned that the Office of Information 
Practices consists of only two peopl~ These two people 
have the responsibility to perform various duties In
cluding overseeing the Information practices of all state 
agencies, departments, boards, and comm Isslons. In the 
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recent past, the Office of Information Practices had a 
staff of five persons, but because of budget restraints, 
the staff was cut by more than fifty percent. The Com
mission also learned that since 1979, the Office of 
Information Practices has not engaged In any major educa
tional efforts to Inform the public of Its existence and 
functions or to Inform Individuals that they have Infor
mation privacy rights pursuant to the Information Prac
tices Act. 

The Comm I ss Ion on Personal Pr I vacy finds that the 
Office of Information Practices Is severely understaffed. 
Even within Its present scope of responsibility, It Is 
not realistic to expect that two people alone can enforce 
the mandates of the Information Practices Act. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMMISSION RECOMMENDS that the Legislature pro
vide funding to accomplish the following obJectives: 

FIRST: An Information Privacy Advisory 
Council should be created to advise the Office 
of Information Practices. The Advisory Coun
c I I wou I d funct I on I n a manner s I m i lar to the 
Advisory Board to the Office of Family Plan
n Ing. I ts members wou Id be appointed by the 
Executive Officer of the State Personnel Board 
and would consist of experts on legal and 
pract I cal aspects of I n form at lonal pr I vacy. 
Mem bers of the Adv I sory Counc II wou I d not 
receive compensation but would receive reim
bursement for expenses. The Advisory Council 
should meet quarterly and should Issue a year
ly report on state government Information 
pract I ces. The Adv I sory Counc I I shou I d ho I d 
public hearings at least once a year to re
ceive testimony regarding the effectiveness of 
the Public Records Act, Information Practices 
Act, and other policies and' practices of state 
and local government that have an Impact on 
Informational privacy rights. The Advisory 
Council could make recommendations for legis
lative or administrative changes It deems 
appropr I ate. A pos I t Ion shou I d be created so 
that the Adv I sory Counc I I has an Execut I ve 
Secretary to assist the Council and to manage 
Its day-to-day affa Irs. 

SECOND: A section on Systems and Public 
Information should be established within the 
Office of Information Practices. This section 
would perform the following duties: (1) 

gather and maintain the annual statements 
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* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

which must be filed by each agency regarding 
Its Information system and personal Informa
tion practices; (2) assist each agency In 
developing regulations for complying with the 
Act as we II as any tra I n I ng programs necessary 
to keep agency employees who handle personal 
Information advised of their duties under the 
Act; (3) assist Individuals In locating per-
sonal Information within an agency and gaining 
access to such Information; and (4) conduct 
such educational programs as may be necessary 
to keep the public Informed of the existence 
of the Office and rights created by the Act. 
Present personnel wIthin the Office of Infor
mation PractIces are already performing these 
functions. 

• 
* 
* 
* 
* • 
• 
• 
• 
• 
* 
* 
* • 
* 
* 
* * TH I RD: An I n form at I ona I Pr I vacy Research * 

* Center should be created as an adjunct to the * 
* Off I ce of I nformat Ion Pract I ces. The purpose * 
* of th I s Research Center wou I d be to keep a- * 
* breast of legIslative and JudIcial develop- * 
* ments that affect persona I pr I vacy rights. * 
* Court decisions and legislative enactments * 
* af fect , ng persona I pri vacy rIghts wou I d be * 
* analyzed and summar.lzed In plain EnglIsh. The * 
* Research Center wou Id be available to testify * 
* regarding pendIng legislation affecting per- * 
* sonal privacy and to file amicus curiae briefs * 
* In pending appellate litigation on that sub- * 
* ject. The Research Center wou I d regu I ar I y * 
* brief the Office of Information Practices, Its * 
* Adv I sory Counc' I, and other state government * 
* officials on any sIgnificant changes or pro- * 
* spectlve changes In privacy law. * 
* * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * • • 

C. I N THE COURTS 

1. 0 I scovery' 

no I scovery" refers to the compelled disclosure of 
personal Information pursuant to adminIstrative or judi
cial proceedIngs. Discovery may take one of several 
forms: (1) administrative warrant for Inspection of 
prem Ises; (2) subpoena of documents or records; (3) depo
sition; (4) Interrogatories; or (5) examination during a 
hearing or trial. 

The federal ConstitutIon's Fifth Amendment, requiring 
that no person Usha II be com pe I led I n any cr I m I na I case 
to be a witness against himself," and the corresponding 
section of the state Constitution, are one type of Ilml-

12/82 Page 51 

"CREATE PR I VACY RESEARCH 
CENTERti 

,REPORT, page 130. 

Cal. Const ., Art. I, Sec. 15. 



EXECUT I VE SU~ARY CAL I FORN I A COMM I SS ION ON PERSONAL PR I V ltey 

tat Ion on com pe I led disc losures. Bes I des the cr I m I na I 
law context, discovery Issues arIse In most Judicial 
settings and Involve bank and other busIness records; 
profess lona I records of lawyers, doctors, and psycholo
gists; private assocIations and groups; criminal history 
records; Department of Motor VehIcle records; and a 
myriad of other sources of Information. 

A number of Important lessons can be gleaned from the 
appellate cases dealing with dIscovery of personal Infor
mation pursuant to administrative or Judicial pro
ceedings: 

12/82 

FIRST: Although the statutory privileges 
for confidentiality of personal Information In 
discovery proceedings are exclusive, and 
courts are not free to create new ones as a 
matter of Judicial policy, discovery pro
ceedings, Insofar as they provide for com
pelled disclosure of personal information, are 
subject to constitutional 11m Itatlons under 
the pr I vacy prov I s Ions of the state and fed
era I const I tut Ions. 

SECOND: Limitations Imposed by the right 
of privacy against compelled disclosures of 
personal Information durl,ng discovery pro
ceedings apply to purely private litigation as 
wei I as to litigation where the state Is a 
party. 

THIRD: The adoption of the constitutional 
right of privacy emphasizes the duty of the 
courts to protect both parties and non-parties 
against unnecessary IntrusIon Into matters 
that people ordinarily consider to be prIvate. 
People generally agree that the following 
categor I es are I nc I uded I n those areas wh I ch 
are private In nature: records of arrest not 
resulting In conviction; records of medical 
treatment and history; records and InformatIon 
concern I ng personal finances; personne I rec
ords; and Information concerning one's sexual 
or polltica I associations. 

FOURTH: The custodian of records that 
contain personal Information has the,rlght, In 
fact the duty, to resist attempts at unau
thorized disclosures, and the person who Is 
the subject of the record Is entitled to ex
pect that his or her right of privacy will be 
asserted. Furthermore, the custod I an of the 
records may not wa I ve the pr I vacy rights of 
persons who are constitutionally guaranteed 
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the I r protect I on. 

FIFTH: Some custod I ans, such as banks, 
have an additional duty to take reasonable 
steps to not I fy an I nd I v I d ua I when attem pts 
are being made to gain access to personal 
Information so that the Individual who Is the 
subject of the record may come forward to 
object to disclosure, or at least have the 
opportun I ty to do so. 

SIXTH: When a discovery request Is made 
for personal Information about a party to the 
lawsuit, that party has the duty to assert his 
or her own privacy rights and demonstrate why 
the discovery should not be granted. But when 
the requested Information may Invade the pri
vacy of a non-party, the custodian of the 
personal records or the person holding the 
personal Information has the duty to object on 
behal f of the non-party, sometimes notifying 
the Individual whose Interests are potentially 
In danger. If the custodian falls to exercise 
this obligation, It Is the duty of the court 
i tse I f to cons I der deny i ng or II mit I ng d I s
covery to protect the privacy of the non-party 
to the act Ion. 

SEVENTH: Because they are the I nit lators' 
of lawsuits, thereby subjecting certain Issues 
to the Judicial process, plaintiffs often 
waive their own privacy rights. However, any 
waivers should be limited to the Immediate 
needs of the case, and the right of privacy 
shou I d be II bera I I Y construed I n favor of the 
plaintiffs so that unnecessary Information Is 
not disc losed to adversar I es who may have an 
Interest In misusing the Information. 

EIGHTH: Even where discovery of pr I vate 
Information Is found to be directly relevant 
to the Issues of ongoing litigation, It will 
not automatically be allowed; courts have a 
duty to balance carefully any compelling pub
lic need for disclosure against the fundamen
tal right of privacy. 

NINTH: Income tax returns are not subject 
to compelled disclosure at the request of 
private litigants. 

TENTH: Rather than total I y deny I ng 
discovery on pr I vacy grounds, courts shou I d 
consider formulating protective orders so the 
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part lal discovery can be a I lowed under 
appropr i ate cond I t Ions. Such protect I ve 
orders can Include: restricting the questions 
that can be asked; proh I bit I ng the I nspect I on 
of certain records; allowing only the parties 
and the I r attorneys to be present at a 
deposition and enjoining disclosure by these 
part I c I pants to others; seal I ng of court 
documents after II m I ted discovery and allow I ng 
the records to be opened only upon a 
subsequent showing of good cause; and even for 
evidence that Is elicited at trial, 
dlsal lowing the question If the probative 
value Is substantially outweighed by the 
probability that Its adm Iss Ion w III create 
substantial danger of undue prejudice to the 
party whose privacy Is being Invaded. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * * THE COMMISSION RECOMMENDS the enactment of leglsla- * 
* tlon amending the civil discovery statutes, which * 
* would Incorporate the above-mentioned constitutional. * 
* protect Ions of pr I vacy recent I y art I cu I ated by the * 
* Ca I I forn I a appe I I ate courts. * 
* * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

2. Litigation -- Use of Initials 

The Commission's staff has reviewed the California 
Sty Ie Manua I , a handbook of I ega I sty I e for Ca Ilforn I a 
courts and lawyers. Unl Ike the California Rules of 
Court, w hi ch requ I res com p I I ance, adherence to the gu I de
Ii nes estab II shed I n the Sty Ie Manua I Is vo I untary. 

Several sections of the Style Manual discuss non
disclosure of parties or other persons associated with a 
case: 

12/82 

Recognizing that the publication of the 
names of Innocent victims of sex crimes and 
the names of minors who, without blame, are 
caught up In the type of case where damaging 
disclosures are made serves no useful legal or 
social purpose, the Supreme Court has Issued 
the fo I low I ng po I I cy memorandum to a I I appe 1-
late .courts: t'To prevent the publication of 
damaging disclosures concerning sex-crime vic
tims and minors Innocently Involved In appel
I ate court- proceed I ngs I tis requested that 
the names of these persons be om Itted from all 
appe I late court op I n Ions whenever the I r best 
Interests wou I d be served by anonym I ty.11 

Page 54 

REPORT, page 150. 

IIAMEND CIVIL DISCOVERY 
STATUTES" 

REPORT, pages 283~288. 

Form I ch I, R., Ca I I forn I a !!.YJ.!. 
Manual (1977) Section 213. 



EXECUT I VE SlJM'4ARY CAL I FORN I A COMM I SS ION ON PERSONAL PR I V ACY 

This Commission has found existing rules and policies 
on the subject of non-disclosure of parties and witnesses 
In appellate cases Inadequate to protect effectively the 
pr I vacy of persons who are actua Ily or presumptively 
I nnocent of any wrongdo I ng. One way of protect I ng pre
sumptively Innocent appellate litigants Is to require 
anonymous Identifiers In all pretrial appellate opinions 
In cr I m I nal cases. Another area ripe for cons I derat I on 
Involves cases filed In appel late courts, whether by 
extraordinary writ or appeal, In which the litigant Is 
seeking to vindicate a privacy right. Presently, persons 
are deterred from engaging In civil or criminal appellate 
litigation to redress a violation of personal privacy 
because any relief granted In a published opinIon may 
cause more harm because of the publication than original-
ly suffered from the substantive violation. A policy 
might also be established for crlm Inal appeals In which 
the trial court Is ordered to enter a Judgment of acqult- • 
tal or a dismissal based upon Insufficiency of the evi
dence, or to sea I records. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * * THE COMMISSION RECOMMENDS to the California Judicial * 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

Council the adoption of a rule which would provide 
for the use of Initials In the title and body of 
appellate opinions In crlm Inal cases at states In 
which defefldants remain presumptively Innocent or 
when they are acquitted, and In civil cases w~en a 
I I t I gant's rights have been v I nd I cated and when the 
I n form at I On conta I ned I n the op I n Ion of the court 
could cause an Invasion of privacy or further harm or 
ridicule to an Innocent person. This type of rule 
shou I d espec 1211 I Y app I y to sens I t I ve c~ses, such as 
those Involving child custody. 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

3. Juries 

The Comm Iss Ion has noted the Invasions of privacy 
w hi ch are present I y endured by Jurors and prospect I ve 
Jurors throughout the state and country. The recommenda
tions In this section are based upon the follow Ing f.lnd
Ings: 
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1. Routine practIces, such as background 
Investigations by private Investigators, J~ry 
questionnaires used by Jury commissioners, and 
extensive voir dire In the courtroom regarding 
persona I matters, are conducted with court 
approval or know ledge and constitute serious 
I nvas Ions of pr I vacy. 
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2. Present practices utilized In selecting 
Jurors are often employed In an attempt to 
obtain a partial rather than an Impartial 
Jury. 

3. Most Jurors are not aware that they 
might refuse to answer personal questions ona 
var I ety of constl tutlona I grounds. I nforma
tlon regarding the possibility of objecting to 
questions Is not Imparted to prospective 
Jurors by court personnel. 

4. Overbroad collection and wholesale 
dissemination of personal Information through 
public records and public trials constitute a 
serious threat to the Jury system. 

5. Invasions of the privacy rights of 
Jurors and prospective Jurors has been allowed 
to continue over the years mainly because the 
legal system has focused almost exclusively on 
the rights of defendants and witnesses. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * * THE COMM ISSION RECOMMENDS that the Judicial Council * 
* conduct a study regarding the privacy rights of * 
* Jurors and prospective Jurors. The Commission sug- * 
* gests that during 1983, the Chairperson of the Judl- * 
* c I a I Counc II convene a Se I ect Comm I ttee on Juror * 
* Privacy. It Is further recommended that members of * 
* th I s comm I ttee be chosen from the bench, the bar, * 
* and the communlty-at-Iarge. At least one represen- * 
* tat I ve from each of the fo I low I ng groups shou I d * 
* serve on the comm Ittee: municipal court Judges, * 
* superior court judges, appellate court justices, * 
* jury comm Iss loners, publ ic defenders, city attor- * 
* neys, county counse I s, mem bers of I aw enforcement * 
* agencies, private practitioners, law school profes- * 
* sors, the m ed I a, and persons who have served on * 
* Juries. * 
* * 
* * * * * • * * * * * * * * * * * * * * * * * * * * * * * * * 

The Commission suggests that a preliminary report of 
the committee be widely disseminated In or.der to obtain 
comments and suggestions from Interested groups and Indi
viduals. A final report should be filed with the Jud.l
clal Council, appropriate committees of the Legislature, 
and presiding judges of the municipal and superior courts 
throughout the state. 
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• • • • • * * * • • * * * • • * * * * * • • * * * * • * * • * 
• 
• 
* 
* 
* • 
• 
• 
• 
* 
* 

THE COMM ISSION RECOMMENDS that the names of jurors 
not be released before trial to any person except as 
necessary to. summon Jurors: that release of any name 
be considered a misdemeanor; and that when names of 
jurors are drawn at the commencement of trial, only 
the communities of residence, without home address, 
be announced for the purpose of establishing that the 
Juror candidates are bona fide residents of the des
ignated county, municipal ity, or Judicial district. 

* 
* 
* 
* 
* 
* 
* 
* • 
* 
* 

• THE COMMISSION FURTHER RECOMMENDS that the Judicial * 
• 
* • 
• 
* • 
• 
• 
• 
* 
* 
* 
* 
* 
* 
* • 
* 
* 

Council create a standard Questionnaire to be sent to 
prospective juror candidates throughout the state, 
II m i ted to Qua II f I cat Ions to serve or reasons for 
being excused and any other matters which the Judi
cial Council deems essential. It Is further recom
m ended that the J ud i c I a I Counc I I prom u I gate ru I es 
governing the confidentiality of the Information 
received in such Questionnaires. 

FINALLY, THE COMMISSION RECOMMENDS that the Legisla
ture repea I Sect I on 227 of the Ca I I forn I a Code of 
Civil Procedure. This statute authorizes seizure In 
public areas of citizens for Jury service. The 
Legislature should create a new section Initiating a 
pract I ce of te I ephon I ng Juror cand I dates who have 
previously been advised that they are on stand-by for 
emergency calls, and 211 lowing a reasonable number of 
hours to appear at court, and speCifying a period of 
days for such stand-by status. 

* 
* 
* 
* 
* • 
• 
• 
• 
* 
* • 
* 
* 
* 
* 
* 
* 
* 

* * 
* * • * * * * * • * * * * * * * * * * * * * * * • • * * * * * 

D. LIBRARY CENSORSHIP 

In 1980, the California Legislature amended state law 
to exempt library circulation records from mandatory dis
closure as public records. Yet, the Commission Joins the 
Of f I ce o~ I nte I I ectua I Freedom of the Am er I can Library 
Association In noting another problem: the alarming In
crease In Incidents of library censorship in the country. 

• * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * • THE COMMISSION RECOMMENDS that the Callfornla State * 
* Board of Educat I on and the Ca I Itorn la Library Asso- * 
* clatlon establ Ish a pol icy of resistance to any de- * 
* mands for library censorship and develop guidelines * 
* to prepare local ent Itt es to respond to censorsh I p * 
• pressures or cam pa I gns. * 
• * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
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X. Criminal Justice 

A. SURVEILLANCE; SEARCH AND SEIZURE 

Federal constitutional privacy provisions, particu
larly the Fourth Amendment, p lace restrictions on sur
veillance and other Information gathering by law enforce
ment agencies. Article 1, Section 13 of the state Con
stitution, which Is similar to but broader than the 
Fourth Amendment, also checks unreasonable searches and 
sel zures wh Ich are conducted during crlm Ina I Investlga
t Ions. Art I c Ie 1 , Sect I on 1 of the state Const I tut I on 
has expanded privacy law to prevent other unreasonable 
Information gathering practices by organizations and 
Individuals In the private sector as well as government. 

The Commission Is disturbed by the rule articulated 
In case law which perm Its government eavesdropping at 
locked doors of private residences without the authority 
of a search warrant. Such activity seems to run counter 
to the reasonable expectation of privacy Inherent In 
every home. Otherw Ise, Ita citizen, In order to preserve 
a modicum of .prlvacy, would be compelled to encase hlm
se 1ft n a I t ght-t I ght, a I r-proof boX-It Because there Is 
no definitive court decision 11m Itlng such Intentional 
eavesdropping, the Commission points to the need for 
clarifying legislation. . 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMMISSION RECOMMENDS that legislation be enacted 
to require a search warrant prior to Intentional 
pol Ice surveillance or eavesdropping at doors, en
trances, or walls of private residences or dwellings, 
Including residences which are considered public 
accommodations. This restrictive legislation should 
Include an exclusion for cases Involving exigent 
circumstances. Further, this legislation should 
contain a tlplaln hearing" exception similar In ra
tionale to the IIplaln view" doctrine which has been 
estab I I shed by the courts. 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

* * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

On May 18, 1982, the Los Angeles Police Comm Isslon 
he I d hear I ngs on new gu I de I I nes It had recent I y adopted 
for operation and oversight of the police department's 
Public Disorder Intelligence Division. Critics of these 
new gu t de I I nes cite as shortcom I ngs or I ncons I stenc I es 
the absence of standards for Initiating Investigations, 
the explicit mandate for the Infiltration of political 
groups If such Infiltration helps to establish the 
"covern of a po II ce off I cer, and the concentrat I on of 
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review procedures In the hands of the Chief of Poll~ 

The Comm Iss Ion feels that all segments of society 
would benefit from statewide standards, codified In 
legislation, which detail guidelines that must be met 
prior to police surveillance of the lawful activities of 
Individuals or Infiltration of organizations. Local 
police departments or police comm Iss Ions may w Ish to 
adopt even stricter voluntary regulations than any 
minimum standards that are adopted at the state level. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMMISSION RECOMMENDS that the Legislature adopt 
and enact Into law, standards or detailed guidelines 
which must be met prior to police surveillance of the 
lawful activities of Individuals or police Infiltra
tion of organizations not Involved In conducting or 
planning Illegal activities. 

* 
* 
* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

Re lated I s the prob I em of unauthor I zed mon I tor I ng of 
telephone conversations, whether by police, by Investiga
tive Journalists, or by private citizens. The Commission 
finds that participants to a private telephone conversa
tion reasonably assume that their conversations are not 
be I ng recorded by other part I c I pants, just as they rea
sonably expect that such conversations are not subject to 
warrantless wire-taps or other means of eavesdropping by 
th I rd part I es. The present def I nit I on of ''con f I dent lal 
communication" In Section 632 of the Penal Code Is Insuf
ficient to put potential violators on notice as to which 
conversations are confidential and which are not. Fur
thermore, the privacy of telephone users Is not adequate
ly protected by this definition. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMMISSION RECOMMENDS that the definition of 
"con f I dent I a I com m un I cat ion" contal ned I n Sect I on 632 
of the Cal I forn I a Pena I Code be amended. Th I s amend
ment shou Id create a presumption that any telephone 
conversation Is confidential and that participants to 
such a conversation may reasonably expect that the 
conversation Is not being recorded by anyone, unless 
permission to do so has been expressly .requested and 
granted prior to recording. An exception to this 
presum pt I on shou I d ex I st for obscene or harass I ng 
phone ca I Is. 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

* * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
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The Commission notes that users of restrooms and 
dressing rooms In department stores and other public 
facilities also have a reasonable expectation of privacy. 
The mot I vat i on for surve I I I ance I n these areas I soften 
to detect shoplifters or possible sexual activity. Just 
as the use of two-way mirrors has been out I awed by the 
Legislature to protect citizens against a serious loss of 
privacy, other legislation should be adopted to restore a 
proper balance between the privacy of users of such 
facilities and the property Interests of the proprietors. 

Some department stores have taken reasonable security 
measures to protect themselves against theft while at the 
same time respecting reasonable expectations of privacy 
of patrons. Before customers are al lowed access to 
dressing rooms in these stores, a clerk counts the number 
of Items the customer wishes to tryon, and the customer 
is given a token bearing that number on It. When leaving 
the dressing room, the customer must return the token. 
Such a practice Is commendable. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMMISSION RECOMMENDS that sections 630 et seq. 
of the California Penal Code be amended to prohibit 
v Ideo. mon I tor I ng and c I andest I ne surveillance of 
restrooms and dressing rooms In business establIsh
ments. Non-clandestine surveil lance of cubicles in 
dressing rooms also should be prohibited by law. 
Furthermore, legislation should be enacted to require 
business establishments to post notices warning users 
of restrooms If such areas are subject to surveil
lance of a non-clandestine nature. 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

B. PRISONERS AND INSTITUTIONS 

In order to ensure fundamental privacy rights in 
penal Institutions, even In situations In which Intru
sions may be legal (such as for Institutional security), 
all persons, Including prisoners, should be put on notice 
of routine practices that Infringe on subjectively held 
privacy expectations. Unless they are given notice, many 
I ncom I ng pr I soners w II I expect that the Irma I I I s not 
being censored and that their visitations with family and 
loved ones are not subject to survel I lance.. Once one Is 
given not I ce of the necess I tv of such procedures, as
suming that the basis of the need Is Institutional secur
Ity, then it wou Id be unreasonable for one to form an 
expectat I on of pr t vacy. Of course, pr t vacy Invas Ions 
beyond w hat I s necessary for I nst I tut I ona I secur t tv and 
public safety must remain unlawful. 
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* * * * * * * * * * * * * * * * * * * * * * * * * *.* * * * * 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMM I SS ION RECOM MENDS that I eg Is lat I on be enacted 
requiring prison officials to notify prisoners In 
w r I t I ng, upon entry I nto the pr I son sett I ng or when 
there Is a significant change In prison pol icy or 
practice In this regard, of the extent to which (1) 

their mall Is censored; (2) audio or visual recording 
devices are routinely employed In visitation or other 
settings; and (3) other privacy Intrusions can be 
expected by the pr I soners. 

THE COMM I SS ION FURTHER RECOM MENDS that the Departm ent 
of Correct Ions and the Youth Author I ty com ply with 
the I etter and the sp I r it of Sect I on 4695 and Sec
tions 3132-3165 of Title 15 of the California Admin
Istrative Code. These regulations govern the opening 
of Inmate/ward mall and limit the opening of such 
mall by authorities to situations where there Is an 
immediate and present danger to the safety of persons 
or a serious threat to Institution security. 

THE COMMISSION FURTHER RECOMMENDS that all youth and 
adult correctional facl I Ities Institute procedural 
safeguards for the hand I I ng and d I str I but I on of con
fidential correspondence in compliance with Sections 
3134-3143 of Title 15 of the California Admlnlstra
t I ve Code. These regu lat I on s govern the open I ng of 
confidential correspondence between Inmates/wards and 
attorneys, Judges, and other persons. It Is also 
recommended that if and when these regu lations are 
violated by staff members, disciplinary procedures 
shou Id be Instituted by management. 

THE COMM I SS I O~ FURTHER RECOM MENDS that the Oepartm ent 
of Corrections and the Youth Authority distribute 
directives to all Institutions under their Jurisdic
tion requiring management at_correctional facilities 
to ensure that notices are posted at all telephones 
used by Inmates or wards warning them that telephone 
cal I s are regu lar I y mon I tored. Notw I thstand i ng I n
terdepartm ental direct I ves and adm I n I strat I ve codes 
which require such notices to be posted, the Correc
tions Committee of this Commission, during Its Insti
tutional visits, observed numerous telephones without 
such warnings posted nearby. The Comm Isslon recom
mends that these notices be posted in· both English 
and Span Ish. 

THE COMMISSION FURTHER RECOMMENDS that the definition 
of "fam Ilyll that Is currently used by the Department 
of Corrections for el Iglbl Iity to participate In 
family visiting programs, be expanded. Just as a 
person who becomes married during Incarceration may 
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* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

be e I I g I b I e to have pr I vete contect v Is' ts with the 
new spouse, a person who adopts or becomes adopted 
while Incarcerated should be eligible for such visits 
with the new Iy adopted fam I Iy member. A person who 
chooses not to marry or adopt, but who nonetheless 
has a fam II y re lat I onsh I p with a consent I ng adu I t 
partner, should be considered eligible, prima facie, 
to participate In the fam Ily visiting program upon 
the f I I I ng of a Dec larat I on of Fam II y Status. The 
declaration would state, under oath, that the Inmate 
and the prospective visitor were dom Iclled In the 
same household prior to Incarceration, and they con
sider themselves to be a fam Ily unit. 

FINALLY, THE COMMISSION RECOMMENDS that the Office of 
Information Practices Investigate the practices of 
the California Youth Authority relating to collec
tion, maintenance, and disclosure of Information 
about wards. The Off I ce of Information Practl ces 
shou Id make recommendations for corrective legis la
tlon to protect the privacy rights of CYA wards. 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

C • ..Q!!:!5B. PENAL CODE REFORM 

1. Lol'terlng 

Penal Code Section 647, Subdivisions (d) and (e) 
cr I m I na I I ze certal n types of 101 ter I ng. The former sub
division prohibits lingering In or near a public restroom 
for the purpose of engaging In or soliciting lewd con
duct. The latter prohibits lingering In a public place 
and not having Identification satisfactory to the pollc~ 

What these subd I v I s Ions have I n common Is cr I m I n
allzatlon of less than overt cr~mlnal behavior. The 
Commission recognizes the chilling effect on many lawful 
activities which results from having to account for one's 
presence In a location or having to produce Identifica
tion for police upon demand. For example, someone walk
Ing down a public street to a meeting of some politically 
or socially unpopular group may not want to carry Identl
f I cat Ion. One's on I y purpose may be to exp lore anony
mouslya minority lifestyle or viewpoint without danger 
of Implication to the mainstream of one's life. The 
right of persona I pr I vacy certa I n I y shou I d protect th Is 
venture. The virtuous goal of preventing crime. before It 
happens Is not a sufficient rationale for harassing 
peop Ie whose conduct may be subject to var lous Inter
pretations but does not amount to a crime. 

The freedom to choose anonymity from time to time Is 
a right of fundam ental Importance to' mem bars of soc I ety. 
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Under constitutional principles, Intrusions by the state 
based upon mere suspicion are not Justifiable. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMMISSION RECOMMENDS that subdivisions (d) and 
(e) of section 647 of the Penal Code <loitering) be 
repealed. Such legislative action will maintain the 
Integrity of the criminal law and protect freedom of 
private thought and movement from unreasonable Intru
sions. 

* 
* 
* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * ** 

2. Sex Offender Registration 

Sex offender registration, which allows for special 
police surveillance, access to personal information, 'and 
other Invasions of privacy affecting the right to travel 
and the right to 11m It government's use of the personal 
Information gathered, may be appropriate when a sex crime 
is I nherent I y dangerous to soc I ety and when the expecta
tion of the dangerous crime being repeated Is high. 

However, there Is a category of misdemeanor non
commercla.1 disorderly conduct offenses [such as Penal 
Code Section 647, Subdivisions (a) and (d)), which In
volves only consenting adults or consenting adults and 
vice-officers who are pretending to be consenting adults. 
In these cases, the Commission feels that the stigma 
created by sex registration, as well as the Invasions of 
privacy, may constitute cruel and unusual punishment. At 
best, reg I strat I on' I n these s I tuat Ions I s a ttgratu I tousl ' 

humiliation which Is out of all proportion to the crime 
committed. In addition, the sex registratiOn law, as It 
bears on these misdemeanor offenses, has an exceptionally 
large Impact on the male homosexual portion of the popu
lation; arrests are almost always made by vlce-offlcers 
In locations which are known meeting areas for gay males. 

Under Cal Itorn la law, m ere arrest for these m I sde
meanors has harsh ram Itlcatlons on persons working In 
certain professions because of the connection between 
these misdemeanors and the sex registration statut~ 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * THE COMM I SS ION RECOMMENDS to the Leg I s lature that 
* Penal Code Section 290, which specifies the offenses 
* subject to the sex offender registration requlre
* ment, be amended to delete Subdivisions (a) and (d) 
* of Sect Ion 647 of the Pena I Code from coverag~ 

* 

* 
* 
* 
* 
* 
* 
* 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
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3. Age of Consent 

The Commission recognizes that a serious problem 
ex I sts with the present age of sexual consent be I ng set 
at 18 years. Several sect Ions of the Cal I forn I a Pena I 
Code (viz., §266.5, §286, §288, and §647a) presently 
crlmlnallze all prIvate consensual sexual conduct of and 
wIth teenagers under 18 years of age. A 23 year 0 I d who 
Is engaged In a relationship with a 17 year old could, 
under present law, face state prison. Many state legis
latures across the country have stud I ed th I s I ssue and 
have lowered the age of sexual consent below 18 years; 
several have chosen the age of 16 as a realistic limita
tIon. The Comm Isslon believes that California wou Id also 
benefIt from such a legislative study of this Issue. 

* * * * * * * * * * * * * * *. * * * * * * * * * * * * * * * * 
* * 
* 
* 
* 
* 
* 
* 

THE COMM I SS ION RECOM MENDS that the Cal I forn I a leg I s
lature consider lowering the age of sexual consent to 
an appropriate age and that the legislature Immedi
ate I yin I t late a study to determ I ne what the appro- . 
priate age Is. 

* 
* 
* 
* 
* 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

D. ARREST/CASE INFORMATION 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMMISSION RECOMMENDS that the legislature repeal 
existing sections of the Public Records Act allowing 
public access to arrest records prior to the time 
that an accusation Is filed with a court by a prose
cutor. Up to the time a formal accusation Is fl led, 
arrest records should be deemed confidential. It Is 
further recomm ended that the pract I ce of pr I nt I ng 
arrest Information In "police blotters" In newspapers 
be curtailed in the Interests of Justice and fairness 
and because the I nformatlon Is of extremely 11m ited 
use to the pub I I c and I s more I nf I amm at.ory than 
reliable as to guilt. The Commission suggests that 
the self-restraint thus exercised by the press Is In 
the best tradition of responsible Journalism. 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

Persons who have been arrested and who are determined 
to be factua I I Y innocent are the. benef I c I ar I as of new 
legislation that authorizes the sealing or destruction of 
police and court records that were generated as a result 
of such arrests. Under this statute, petitioners can 
file for relief in cases in which the arrest occurred or 
accusatory pleading was filed up to five years prior to 
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the effect I ve date of the statute (Septem ber 29, 1980). 
Thus, persons who are the subjects of such arrests and 
court records generated between 1975 and 1980 w I II lose 
the I r right to have these records seal ed or destroyed 
un I ess they f I I e for re I I ef by the end of th I s year. 

The CommissIon feels that thIs privacy legIslatIon Is 
a valuable tool for those who have found themselves 
caught up In the crimInal justIce system but who were 
Innocent of any wrongdoing. However, the CommIssion has 
found that there has been I I tt I e pu b I I city or educat Ion 
of the pu b II c regard I ng the term sand benef I ts of th Is 
remed lal statute. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * * THE COMMISSION RECOMMENDS that the Legislature amend * 
* Section 851.8 of the Penal Code to elIminate the * 
* dead I I ne of January " 1983, so that all persons who * 
* were Innocently arrested In the past may seek relief * 
* under the statute whenever they learn that such re- * 
* lief Is available. * 
* * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

E. VIOLENCE 

Phys I ca I v 10 I ence aga I nst the person of another Is 
the most ser lous form of I nvas Ion of persona I pr I vacy. 
The Society for the Psychological Study of Social Issues 
(a division of the American Psychological Association) 
formed the Task Force on Sexual Orientation to gather 
reliable Information, from a scientific perspective, on 
homosexualIty and to prepare educational materials on 
this subject. In Its final report, the Task Force docu
mented widespread violence, both In rand~ attacks and In 
organIzed violence, whIch has Included destruction of gay 
churches, newspapers, and commun Ity InstitutIons. The 
Task Force was also able to show how the vIolence was 
I Inked to Ignorance. Such violence Is also often 
connected to covertness In one's sexual orIentation, 
whIch leads one to anonymous and secret lIaisons. 

EducatIon and traIning of law enforcement personnel 
In this state as to both the existence and the dynam Ics 
of anti-gay violence are necessary. PolIce officers, 
prosecutors, and probat I on of f I cers need to be proper I y 
equ I pped to hand Ie th I s most devastat I ng form of 
discrImInatIon. LesbIans and gay men need to feel secure 
that when they report IncIdents of vIolence to law 
enforcement officIals, they will be receIved with genuIne 
Interest and sensitivity. 
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* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMM I SS ION RECOMMENDS that the Comm I ss I on on 
Peace Officer Standards and Training (P.O.S.T.> 
develop and certify programs on the handling of cases 
Involving violence against lesbians and gay men for 
use at academies, basic training, and advanced offi
cer tra I n i ng. P.O.S.T. shou I d deve I op resource and 
tra I n I ng mater I a I s on th Is su bJ ect. 

THE COMM ISSION FURTHER RECOMMENDS that the Department 
of Justice and local law enforcement agencies Incor
porate Into existing procedural handbooks or training 
mater Ie I s used for sexua I assau I t cases, sections 
suggesting sensitive Interview approaches and proce
dures In cases of violence directed against lesbians 
and gay men. Th Is cou I d serve as a gu I de for a II 
officers In the state when victims report such vlo-
I ent attacks. 

* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

* * 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

In researching existing remedies to combat violence 
and I nt i m I dat Ion, the Comm I ss I on discovered sect Ion 51.7 
of the California Civil Code: 

AI I persons within the Jurisdiction of 
th I s state have the right to be free from any 
violence, or Intlm Idation by threat of vio
lence, committed against their persons or 
property because of the I r race, co I or, re I 1-
glon, ancestry, national origin, political 
affiliation, sex, or position In a labor dis
pute. 

Section 52 of the Civil Code provides a minimum of 
$10,000 In damages for persons who successfully prove 
that they were victims of violence for one of the reasons 
enumerated In the aforementioned statute. 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
* * 
* 
* 
* 
* 
* 
* 
* 
* 
* 

THE COMMISSION RECOMMENDS that "sexual orientation" 
be added to the protected c I ass I f I cat Ions m ent I oned 
In section 51.7 of the Clvl I Code. LesbIans and gay 
men need the help of the California Legislature to 
combat violence and Intlm Idatlon directed at them 
because of their sexual orientation. A strong signal 
needs to be sent to wou I d-be perpetrators of such 
that It w I I I not be condoned. 

* 
* 
* 
* 
* 
* 
* 
* 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 
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The Coram I ss I on has a I so noted the absence of "age" 
and lid Isabillty" from th I s anti-violence statute. It 15 
common know I edge that e I del'" I y and d I sab I eel persons are 
often targeted for violent attacks by would-be robbers 
because they are be I I eyed to be easy prey. The Comm I s
slon finds that the personal privacy and physical secur
Ity of elderly and disabled persons would be strengthened 
by further amending section 51.7 to Include the terms 
"age" and "dlsablllty.1t 

* * * * * * * * * * * * * * * * * * * * • * * * * * • • • * * 
* 
* 
* 
* 
* 

THE COMMISSION RECOMMENDS that, In addition to 
"sexual orientation," the terms "age" and "dis
ability" be added to section 51.7 of the Civil Code. 

* 
* 
* 
* 
* • • * * * * * • * * * * * * * * • * * * * * * * * * * * * * * 
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X I • EIIIp loyment 

The research of the Commission has revealed employ
ment as an area which Involves a host of potentia!' and . 
actual privacy Infringements. 

App II cants, em pi oyees, and even wor kers prev lous I y 
term Inated face privacy problems ranging from background 
checks and med I ca I exam I nat Ions . to po I ygreph test I ng;· 
psychological profiles, and monitoring of telephone 
calls. 

·1 tis se I f-ev I dent· that the gather I ng, mal ntenance, 
and use' of some of this Information for some purposes, 
are necessary to the funct I on I ng of the em p loyer-em p loyee 
relationship. Protections and restrictions are also 
necessary, however, to secure employees from abuses over 
which they have no power or control. 

Government employees generally have more protections 
against employment-related privacy Invasions than do most 
employees In the private sector, Including: 

(1) protect Ions aga I nst unreasonab I e 
searches and seizures, under the federal Con
stitution's Fourth Amendment and art I c Ie 1, 
section 13 of the state Constitution; 

(2) article 1, section 1 of the state 
Constitution, which protects privacy as an 
Inalienable right; 

(3) federa I, state, and loca I government 
merit systems; 

(4) the Information Practices Act, which 
regulates the collection and disclosure of 
personal Information by state agencies and 
departments; and 

(5) employment-privacy exemptions In the 
Public Records Act. 

With limitations In the areas of letters of reference 
and crlm Inal Investigations, the Labor Code provides 
employees access to their personnel files whIch are used 
lito determ I ne the em p loyee's qua I tf I cat Ions for em p loy
ment, promotion, additional compensation, or termination 
or other disc I P II nary act Ion. • •• " 

Use and disclosure of medical Information byem
p loyers are governed by the recent I y enacted Conf I den
tlallty of Medical Information Act. The Act requires 
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