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newspaper. It is read by thousands of

attorneys, judges, and lawmakers.  The
following commentaries by Thomas F. Coleman have
been published in the Daily Journal over the past six
years. The subject matter covers different aspects of
disability and the law: conservatorship reform, access
to justice, ADA accommodations, professional
responsibility, voting rights, disability and abuse, the
right to therapy, appellate practice, legal education,
and capacity to marry. Coleman has been practicing
law in California since 1973. He is the legal director
of Spectrum Institute — a nonprofit organization
advocating for conservatorship reform, disability
rights, and mental health access.
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Reform Long Overdue for State Conservatorship Process

By Thomas F. Coleman

The conservatorship process for adults with developmen-
tal disabilities is broken. There are about 40,000 such
adults currently in conservatorships in California, and
about 5,000 new cases are added to the system each
year. There are many systemic and operational problems
with the processing of these cases.

It's not too soon to get the number crunchers into the
conversation about “supported decision-making” and
guardianship reform. The bestlaid plans by policy people
and rights advocates never gain real traction without also
having financial analysts in the mix too.

Proponents of supported decision making have been
focusing on issues of self determination and equal rights
for people with intellectual and developmental disabilities.
The idea is that, with proper support, people with disabili-
ties have the capacity to make their own decisions
without guardianships.

mechanics. Pilots and navigators also need to receive
training, plus the entire team must be accountable to
someone.

W ithout systemic changes in policies and procedures,
and without ongoing supervision and routine monitoring,
the educational programs under discussion by the
Judicial Council will be little more than cosmetic.

Budget planners need to have a seat at the table along
with judicial overseers. Reform advocates also need to
be involved in the process of creating what should be
meaningful and lasting reform. Ongoing discussions and
planning should be inclusive and transparent.

Evaluating supported decision-making as a less restric-
tive alternative in thousands of individual cases will cost
money. So will the processing of conservatorship cases
if supported decision-making is not adequate to protect
vulnerable adults.

Those proposing reform of adult
guardianships for people with devel-

opmental disabilities, known in Cali- ,, T

fornia as limited conservatorships,
have been complaining that the sys-

tem has structural flaws and opera- I\
tional deficiencies of a magnitude that & !‘ A
violate constitutional guarantees and 3 ~ 4

statutory requirements.

The conversations about supported

Insuring that proposed conservatees
~ receive equal access to justice — as

4 required by the Americans with Disabili-
ties Act and by the Fourteenth Amend-
ment — will cost money too.

Budgets will need to be increased for
agencies that play or should play a role in
the limited conservatorship system. At
the state level, that would include the

decision-making and guardianship
reform are now moving from aca-
demic discussions and idealistic dialogues among like-
minded individuals into the realm of politics, which adds
another set of considerations.

The Disability and Abuse Project has been in contact with
the Judicial Council of California — the state agency that
makes rules, develops forms, and provides education to
judges and attorneys. That agency is only now realizing
the seriousness of the many problems existing within the
limited conservatorship system.

To address these problems, the Judicial Council has
designhated two advisory committees to work with its
educational institute to discuss possible training pro-
grams for the judges and attorneys who process limited
conservatorship cases. This approach is like painting an
airplane that has major mechanical problems. In the end,
the plane looks nice, but the unfixed defects continue to
place passengers at risk.

Proponents of supported decision-making and conserva-
torship reform should insist that defective parts be
replaced and that periodic inspections be done by trained

Judicial Council, the Department of De-
velopmental Services, and the system of
Regional Centers, as well as the federally-funded Disabil-
ity Rights California.

At the local level, superior courts that employ judges and
investigators will be financially affected. County govern-
ments pay the fees of court-appointed attorneys and
public defenders. So room should be made at the table
for presiding judges and county supervisors.

There will come a time for educational programs — but
only after decisions have been made about systemic
changes and their estimated costs. First things first. ¢

Thomas F. Coleman is the legal director of the Disability
and Abuse Project of Spectrum Institute. Contact him at:
tomcoleman@disabilityandabuse.org
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Legal System Without Appeals Should Raise Eyebrows

By Thomas F. Coleman

Our legal system presupposes a considerable number of
contested hearings and a fair number of appeals. Appel-
late courts play a vital role in keeping the system honest.

Published appellate decisions create a body of case law
that instructs trial judges and the entire legal profession
about the correct interpretation of statutes and constitu-
tional mandates. Appeals are essential to the life blood
of the legal system — judicial precedent.

Having served as a court-appointed appellate attorney for
over 15 years, | know the critical role that appellate courts
play in monitoring the activities of trial judges and attor-
neys. Alleged errors are scrutinized on appeal and the
opinion of the appellate court determines whether the
rules were violated by the participants in the trial court.

Knowing that proceedings are being recorded
and might be appealed can have a prophylac-
tic effect. People are more careful when they
believe their actions may been seen by oth-
ers, especially by people in higher authority.
The reverse is also true. When people be-
lieve they are not being watched or when they
think their actions are not subject to review,
they act differently.

| have looked at statistics published by the Los Angeles
Superior Court and by the Judicial Council of California.
Annual reports verify that contested hearings or trials
occur in large numbers on virtually every subject matter
and every type of case. Statistics also verify that the
Courts of Appeal in California are kept busy deciding
appeals from judgments involving child custody disputes,
divorces, civil litigation, wills and estates, juvenile de-
pendency, juvenile delinquency and criminal convictions.

Contested hearings and appeals should not only be
expected, they should be valued. Appeals correct policy
defects and operational flaws. They instruct judges and
attorneys on how to conduct themselves within the law.

Now comes the kicker. There is a category of cases that
has almost no contested hearings and virtually no
appeals — limited conservatorship proceedings for adults
with intellectual and developmental disabilities. Some
5,000 of these cases are processed in California each
year, with 1,200 of them in Los Angeles County alone.

| found that, at least in Los Angeles, these cases are
handled with “assembly line” efficiency. Petitions are filed
to take away the rights of adults to make decisions
regarding finances, residence, medical care, social
contacts, and sexual relations. Opposition is rare.

Court-appointed attorneys for proposed conservatees are
given a “dual role” by local court rules. One duty is to
help the court resolve the case. The attorneys seem to
be very good in that role, and not so good at defending

the rights of the clients, since nearly all cases are settled
with the clients losing their decision-making rights.

These attorneys never file an appeal for their clients, so
the Court of Appeal never sees how the judges or the
attorneys handle these limited conservatorship cases.
The probate court judges who process these cases know
their actions will not be reviewed on appeal.

A probate judge recently told a group of court-appointed
attorneys at a training last year that they are not required
to advise clients about their right to appeal. Attorneys are
usually released as counsel when the conservatorship
order is granted. Clients, therefore, have no attorney to
assist them in filing an appeal.

The California Appellate Project states it has
never seen an appeal by a limited conser-
vatee. A search of case law shows there are
no published opinions deciding appeals filed
by limited conservatees.

Show me a legal system that has no appeals
and | will show you a rigged system. Consider
me a whistle-blower if you wish, but this can-
not continue. Something must be done.

One solution would be to pass a bill clarifying that a “next
friend” can file an appeal for someone who lacks compe-
tency to do it for himself or herself. Such a proposal,
known as Gregory’s Law, is being circulated now.

Gregory’s Law would allow a relative or friend to file a
“next friend” appeal to challenge the orders of judges or
the conduct of appointed attorneys that infringe the rights
of limited conservatees. Clarification is needed because
a published opinion (Conservatorship of Gregory D. 214
Cal.App.4th 62 (2013)) declared that only the limited
conservatee may appealto complain aboutthese issues.

That creates a Catch 22 for limited conservatees.

Because of the nature of their disabilities, they lack the
understanding of how to appeal. Their appointed attor-
neys won’'tappeal because itis they who surrendered the
rights of their clients. So ongoing violations of the rights
of people with disabilities are never reviewed on appeal.

The best solution would be for attorneys to serve their
primary duty, defending the rights of their clients. This
should be their only focus. The court rule giving them a
secondary duty to help settle cases should be eliminated.

Thomas F. Coleman is the legal director of the Disability
and Abuse Project of Spectrum Institute.

Daily Journal

Published in California’s largest legal
news provider on February 10, 2015.
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Deja Vu for Disability Rights at the Justice Department

By Thomas F. Coleman

One year ago I stood with other disability
rights advocates outside of the federal
courthouse in Los Angeles to announce the
filing of a voting rights complaint against
the Los Angeles County Superior
Court. After the press conference, we
walked to the office of the U.S. attorney
where we delivered evidence that the court
had been stripping conservatees of the right
to vote in violation of federal laws.

The courts have a duty to restore the voting
rights of thousands of conservatees who
lost those rights due to an illegal literacy
test used by court investigators, appointed
attorneys, and judges.

Consider the case of Gregory Demer, an
autistic 28-year-old who was disqualified
from voting 10 years ago. Although a court
investigator filed a report in 2012 stating

In May, the Department of
Justice notified the chief jus-
tice and the secretary of state
that a formal investigation
was being conducted, but in-
stead of focusing on Los An-
geles, the inquiry was

that Demer’s voting rights
should be restored, neither the
court-appointed attorney nor the
judge on the case responded to
thatrecommendation. They read
the report but did not take reme-
dial action. A similar report was
filed last year when Judge Dan-

broadened to the entire Cali-
fornia judiciary. The state has
until June 30 to turn over scores of records
about the policies and practices of the court
in disqualifying conservatees from voting.

Today we returned to the same spot on the
sidewalk across from the federal courthouse
to make two new announcements. The first
is a follow up to the voting rights com-
plaint. The second concerns ongoing viola-
tions ofthe Americans with Disabilities Act
by court-appointed attorneys who represent
people with developmental disabilities in
limited conservatorship cases.

iel Murphy was assigned to the
case. Again, neither he nor the
court-appointed attorney followed their
legal duty to have Demer’s voting rights
restored. As a result of these failures,
Demer was deprived of his right to vote for
president, governor, mayor and county
supervisor.

There are about 12,000 people with devel-
opmental disabilities who have open con-
servatorship cases in Los Angeles County
alone, not to mention the rest of the state.
Thousands of them may need to have their
voting rights restored.




But reform must go beyond voting rights.
More fundamental rights, such as the right
to having a competent attorney, are at stake.
The superior court does not properly train
these attorneys on the basics of disabilities
and how to effectively interact with clients
who have cognitive and communication
difficulties. Training programs have not
included segments on the legal require-
ments of the ADA. The court has not
adopted performance standards for these
attorneys, thus leaving them to comply with
the ADA or not, as they wish. Many attor-
neys are putting in five hours or less on a
case, when it would take 20 or more hours
to do a proper job.

Title II of the ADA gives public agencies,
including state and local courts, an obliga-
tion to use affirmative measures to ensure
litigants with disabilities receive access to
justice. Courts must take proactive steps to
ensure that involuntary litigants such as
proposed limited conservatees, can partici-
pate in their cases in a meaningful way.
These cases are critical for these litigants
since a judgment may take away the right to
control their finances, make medical deci-
sions, choose their friends, marry or have
intimate relations with a romantic partner.

A class action filed Friday with the DOJ
alleges that the court has been failing miser-
ably in fulfilling its duty to provide litigants
with developmental disabilities access to
justice. An independent investigation by the
DOJ should confirm those allegations.

During the Watergate scandal, “deep
throat” famously told a reporter with the
Washington Post to “follow the money” to
get to the bottom of the matter. Here, the
trail of money that funds the court-
appointed attorneys leads to the Los An-

geles County Board of Supervisors. State
judges appoint the attorneys and run the
legal services program, but the county
funds it. These supervisors should attach
strings to the funding to stop ADA viola-
tions. As the funding source for the pro-
gram, the county also has a duty under Title
IT of the ADA to make sure that the pro-
gram complies with the requirements of
federal law.

County officials and state judges must
explore ways to overcome the deficiencies
in the limited conservatorship system,
including potentially having the public
defender represent these clients and elimi-
nating private attorneys from the picture
altogether.

We have only gone to the door of the De-
partment of Justice, now twice, because the
state and local doors to political power and
the machinery of justice would not open for
us. Perhaps those in positions of judicial
power in California will open the door
when the feds come knocking again. ¢0¢

Attorney Thomas F. Coleman is the Execu-
tive Director of the Disability and Guard-
ianship Project of Spectrum Institute. He
has been using his advocacy skills for more
than 40 years to promote equal rights and
Justice for populations who have historically
been subjected to discrimination. Contact
him at: tomcoleman@spectruminstitute.org

Disability and Guardianship Project
i 9420 Reseda Blvd. #240
Tnstitute Los Angeles, CA 91324

(818) 230-5156
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Legal Services Program Appears to Violate the ADA

by Thomas F. Coleman
Los Angeles Daily Journal / August 17, 2015
http://disabilityandabuse.org/daily-journal.pdf

A legal services program operated by the
Los Angeles County Superior Court does
not appear to comply with Title II of the
Americans with Disabilities Act. Adults
with developmental disabilities are receiv-
ing deficient legal services in limited con-
servatorship proceedings.

The court operates a Probate Volunteer
Panel (PVP) from which attorneys are
appointed to represent clients who have
intellectual and developmental disabilities.
It is responsible for the deficient perfor-
mance of these attorneys be-
cause the court approves who

In short, proposed conservatees are not
afforded the process they are due. Cases are
rushed through the system. Shortcuts are
used. Steps are missed. Efficiency, not
quality, seems paramount to both the court
and the attorneys it appoints.

In the 18 cases I looked at of one attorney,
services thatcould have been performed but
were not include: (1) objecting to the lack
of an investigation by a court investigator
and the lack of an investigator’s report even
when no investigator was involved; (2)
reviewing school records for
clients who were enrolled in

gets on the list, appoints them
to specific cases, reviews and
approves their fee claims,
and mandates them to attend
court-approved training
programs.

For all practical purposes,
the only accommodation
the court provides to
these litigants is a court
appointed attorney.

school; (3) interviewing any
staff members at these
schools; (4) reviewing the
regional center report in
several cases; (5) interview-
ing the doctor who submit-

Yet the court has been willfully indifferent
to the failure of attorneys to provide effec-
tive assistance to these clients and has
knowingly allowed deficient training pro-
grams to operate for many years.

Conducting my own investigation using the
court’s computers, I discovered that
mandatory procedures to protect the rights
of proposed conservatees are frequently
waived. Optional procedures that would
increase the likelihood of a just result often
are not utilized, even though they could
have been without exceeding the court’s
time guidelines.

ted the medical capacity
declaration in any of the cases; (6) inter-
viewing any of the relatives, other than the
custodial parents, who were identified in the
petition; (7) reviewing the most recent
Individual Program Plan or any clinical
evaluation reports in the regional center
files in any of the cases; (8) asking for an
expert to be appointed under Evidence
Code Section 730 as authorized by law in
any of these cases — especially in cases
where the right to make sexual decisions
was retained by the client upon recommen-
dation of the attorney; and (9) developing
an ADA accommodation plan for clients.
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An evaluation of 25 additional cases han-
dled by six other attorneys who represented
proposed limited conservatees shows a
similar pattern of waiving procedural
protections (court investigator reports and
regional center reports) and failing to take
advantage of procedures that were available
and that would have increased access to
justice and a fair result — many of which
could have been utilized without exceeding
the presumptive 12-hour limit for attorney
services (per the general order of the
presiding judge). This pattern was known to
and ratified by a judge.

Title II of the ADA and Section 504 of the
Rehabilitation Actplace an affirmative duty
on state and local courts to ensure that
litigants with cognitive and communication
disabilities receive access to justice. This is
especially so when the litigants are forced
to participate in legal proceedings. The duty
is amplified, and requires the court to take
action on its own motion, when the court is
aware that these involuntary litigants have
mental or emotional difficulties that impair
their ability to participate in legal proceed-
ings in a meaningful manner unless they
receive accommodations.

Under circumstances such as those associ-
ated with limited conservatorship proceed-
ings, the court must provide accommoda-
tions, and modify usual policies and prac-
tices, to ensure access to justice for these
litigants. For all practical purposes, the only
accommodation the court provides to these
litigants is a court-appointed attorney.

Having provided such an accommodation,
it is the responsibility of the court to ensure
these attorneys are properly trained to repre-
sent clients with intellectual and develop-
mental disabilities. But my research sug-

gests the court has failed to ensure proper
training of these attorneys.

Proposed conservatees lack the ability to
know when their attorneys are performing
in a deficient manner, and lack the ability to
complain and demand a new attorney — so
it is the responsibility of the court to put
various quality assurance controls in place
to ensure these attorneys are giving the
clients access to justice. The court has not
done so. Judges are rubber stamping the fee
claims and ignoring the deficiencies evident
in the reports submitted by the attorneys to
the court.

There is a clear pattern of ADA violations
by court-appointed attorneys, by the legal
services program operated by the court, and
by the training programs mandated by and
implicitly approved by the court. The Los
Angeles Superior Court is ultimately re-
sponsible for these violations. ¢00¢

Comment: After this was published in the
Daily Journal, I gave the matter further
thought and realized that, as the funding
source of this legal services program, the
County of Los Angeles is ultimately re-
sponsible for these ADA violations. The
county is willfully allowing this to happen.

Thomas F. Coleman is
| the legal director of
Spectrum Institute, a
nonprofit education and
advocacy organization
promoting justice and
equal rights for people
with intellectual and developmental disabilities.
Email him at: tomcoleman(@spectruminstitute.org.
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Delay and Denial of Voting Rights in California

By Thomas F. Coleman

When the author of a historic voting rights reform
measure crafted the bill, he included provisions to
restore the voting rights of tens of thousands of people
with disabilities. He knew the state was under investi-
gation by the Department of Justice for stripping
people in conservatorships of voting rights in violation
of federal voting rights and disability rights laws.

State Sen. Marty Block included a provision in Senate
Bill 589 to give voting rights back to these potential
voters. The bill was signed by Gov. Jerry Brown on
Oct. 10, 2015 and became effective on Jan. 1. It had
the support of Secretary of State Alex Padilla, the
state's chief elections officer.

complaint is David Rector, a former producer with
National Public Radio who was stripped of his voting
rights by a probate court judge in 2011 during a
conservatorship proceeding. David, who has quadri-
plegia and is unable to speak, is able to read and
comprehend. Through an eye-tracking communica-
tions device, he informed a court clerk in San Diego
that he wants his voting rights restored immediately.
The request is pending.

Two weeks ago, David was unaware of SB 589. No
one from the court or from any of the disability rights
groups his fiancee sought help from mentioned the
new law to her. Itis likely that most other conservatees
who lost their voting rights like

Block and Padilla knew there

| David did are also unaware that

was a presidential election
scheduled for November. Chief
Justice Tani Cantil-Sakauye and
the California Judicial Council —
also under investigation by the
DOJ - started preparing new
courtforms to be readyon Jan 1.

Unfortunately, it appears that
none of these elected officials
developed plans to restore the
voting rights of upwards of
32,000 or more disenfranchised
people with disabilities in time for
them to vote in November. The
issue of voting rights restoration
was not a priority for them.

It appears that the state's major

disability rights agencies and organizations did not
make voting reinstatement a priority either. This
includes the State Council on Developmental Disabili-
ties, Disability Rights California, and a network of 21
regional centers that coordinate services for more than
140,000 adults with developmental disabilities. As a
result, 32,000 conservatees who had been stripped of
voting rights by probate court judges over the years
have fallen between the bureaucratic cracks.

The court must develop a voting rights restoration plan
that would get disenfranchised conservatees back on
the voting rolls soon.

This week, my organization, the Spectrum Institute,
filed a complaint with the DOJ against the state
judiciary for failing to restore these voting rights in a
timely manner. The lead individual in the class action

David Rector, Roz Alexander-Kasparik
and Tom Coleman at rally in San Diego

VOTING RIGHTS all they have to do to regain the
FOR DISABLED » franchise is to say or write four
CITIZENS " words — “| want to vote” — and
= have those words transmitted to
the superior court. This is the
best kept secret in California.

Less than two months from the
voting registration deadline for
the Nov. 8 election, and the
courts still do not have a plan for
timely restoration of voting rights.
The disability rights groups and
the regional centers are
scratching their organizational
heads wondering what to do. The
judiciary has no comment. The
secretary of state responds in
vague generalities.

In the meantime, 32,000 people with disabilities in
California will be kept from the polls in November.
Surely this is not what Sen. Marty Block had in mind
when he successfully moved SB 589 through the
legislative process. Surely, this is not the type of
reasonable accommodation contemplated by the
Americans with Disabilities Act. ¢0¢

Thomas F. Coleman is the legal director of Spectrum
Institute. tomcoleman@spectruminstitute.org More
information at: www.spectruminstitute.org/votingrights
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Disability awareness all day, every day

We Need to Fix Complaint Procedures
for Disabled Litigants

by Thomas F. Coleman

Did you know that October was Disability Awareness Month?
That designation provides an opportunity for private-sector
businesses to recognize the contributions and needs of workers

and customers with disabilities. In terms of the public sector,
Disability Awareness Month is a time that judges and attorneys are reminded they may need to take
extra steps to provide access to justice to litigants with disabilities.

In keeping with the spirit of that month, I sent a
letter to the State Bar of California in October 2015
to bring to its attention deficiencies in legal services
provided by court-appointed attorneys representing
clients with cognitive disabilities in conservatorship
proceedings. I sent a similar letter to the California
Supreme Court. Now that another Disability
Awareness Month has come and gone, I am still
waiting for a reply from the bar association and the
court.

For judges and attorneys who interact with litigants
who have cognitive disabilities, every single day
must be disability awareness day. Awareness of the
special needs of such litigants is not optional or
something that should be considered one month
each year. The Americans with Disabilities Act —
and its mandate that litigants with disabilities are
provided access to justice — require that each day
must be disability awareness day for the judiciary
and the legal profession.

Attorneys who represent clients with cognitive
disabilities are bound by the same rules governing
attorney-client relationships as are attorneys who
represent clients without disabilities. Rules of
professional conduct, promulgated by the Supreme
Court and enforced by the State Bar, require attor-
neys to perform competently, avoid conflicts of
interest, and adhere to ethical duties of undivided
loyalty and utmost confidentiality. They must also

communicate effectively with their clients. A
violation of any of these duties — rooted in common
law, statutes, and rules of court — may be addressed
though a variety of complaint procedures.

In a criminal proceeding, for example, a disgruntled
defendant can ask the court to replace a court-ap-
pointed attorney who the defendant feels is perform-
ing incompetently. This triggers what is known as
a “Marsden” hearing where the defendant can air
any grievances in a confidential hearing. A “Mar-
sden” procedure is theoretically available to respon-
dents in conservatorship cases. If the complaint is
found to have merit, a new attorney is appointed.

A client who has received ineffective assistance of
counsel in a legal proceeding has the right to appeal
to bring the complaint to the attention of an appel-
late court. If the appeal is successful, a new trial
may be ordered.

A client who has been victimized by an attorney’s
misconduct or incompetent services can file a
complaint with the State Bar. If an investigation
shows probable cause that statutes or court rules
were violated, an administrative hearing is con-
ducted which may result in discipline to the attorney.

These complaint procedures are theoretically avail-
able to all clients, but in reality they are not accessi-
ble to litigants with cognitive disabilities. Because



of the nature of such disabilities, litigants in conser-
vatorship proceedings, for example, would not
know whether their attorneys are performing incom-
petently, have a conflict of interest, have been
disloyal, or have violated the duty of confidentiality.
This type of a disability also makes them unaware
that complaint procedures are available or to under-
stand how to go about filing such a complaint.

Clients with cognitive disabilities are, in a practical
sense, unable to make a Marsden motion, file an
appeal, or lodge a complaint with the bar associa-
tion. Unless the judiciary and the legal profession
take affirmative measures to provide such clients
meaningful access to these complaint procedures,
litigants with cognitive disabilities will continue to
be excluded from this aspect of the administration
of justice.

Solutions are available if only they are sought.
There are three public entities in California — each
of which has obligations under Title II of the ADA
— that should seek solutions so that litigants with
cognitive disabilities have access to these attorney
complaint procedures.

The Judicial Council of California adopts rules
governing trial and appellate court procedures. It
should consider a new rule to give “next friend”
standing to a third party to make a Marsden motion
on behalf of a respondent in a conservatorship
proceeding. A more liberal rule on standing should
also be adopted to allow a third party to file an
appeal when the rights of a litigant with a cognitive
disability have been violated due to attorney mis-
conduct or judicial error or abuse of discretion.

The State Bar of California has a major role to play.
Knowing that clients with cognitive disabilities will
generally not be aware of attorney misconduct or
incompetent services, the bar association should
allow a third party to initiate a complaint against an
attorney suspected of violating rules of professional
conduct.

The State Bar can also take pro-active measures to
minimize deficient legal services to litigants with
cognitive disabilities. For example, it can monitor

training programs for public defenders and court-
appointed attorneys who represent respondents in
conservatorship proceedings to ensure they are
ADA-compliant and that they make the attorneys
qualified to handle such cases. MCLE credits
should only be allowed for ADA-certified educa-
tional programs.

The State Bar also can annually audit a sample of
conservatorship cases throughout the state to verify,
after the fact, that the attorneys truly provided the
clients effective advocacy services. Knowing that
his or her case might be selected for an audit could
have a positive effect on attorney performance.

In addition to its adjudicative role in litigation, the
California Supreme Court has an administrative
function as well. It is a “public entity” with respon-
sibilities under Title I of the ADA to ensure access
to justice for litigants with disabilities. It should
exercise its administrative responsibilities by con-
vening, or instructing the State Bar to convene, a
Task Force on Access to Attorney Complaint Proce-
dures. Such a task force — composed of attorneys,
judges, and representatives of organizations advocat-
ing for seniors and people with intellectual disabili-
ties — would delve deeper into how to give clients
with cognitive disabilities better access to justice if
and when their attorneys fail them.

If the state judiciary and the legal profession heed
this call to action, perhaps when Disability Aware-
ness Month rolls around in October 2017, the Su-
preme Court, the State Bar, and the Judicial Council
will have found some viable methods of providing
meaningful access to these complaint procedures for
litigants with intellectual disabilities. 00O

Thomas F. Coleman is the legal director of the
Disability and Abuse Project of Spectrum Institute.
Email: tomcoleman(@spectruminstitute.org
Website: www.spectruminstitute.org
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Something That’s Actually Rigged:
The Conservatorship System

By Thomas F. Coleman
November 18, 2016

During the last few weeks of the presidential
campaign, voters heard Donald Trump repeatedly tell
audiences at his rallies that “the system is rigged.” As
applied to voting systems operated by state govern-
ments, that was a gross exaggeration.

Even so, the notion of a system being “rigged” did not
seem far-fetched to me. I have been fighting oppres-
sive and overbearing economic and legal systems my
whole life.

My first experience was with an unfair economic
situation in Detroit. A major newspaper was taking
advantage of newspaper delivery boys who were under
my supervision. I was fired when I tried to organize
the boys into a union so they could collectively demand
fair working conditions.

lawyers took cases to trial to contest the charges. None
of them challenged the system itself. None, that is,
until I took up the cause.

I decided to challenge the constitutionality of the
system itself. It took several years of litigation — with
plenty of losses along the way — but I finally got a case
to the California Supreme Court.

After 18 months of review, the court handed down a
landmark decision in Pryor v. Municipal Court — a
ruling where it declared that the law and the system of
enforcement were unconstitutional. It set new rules
that all but ended undercover entrapment and the
resulting need for defendants to plea bargain.

Fast forward to 2013 when I was

Intervention by the National Labor
Relations Board caused my rein-
statement, but I dropped the union
organizing because, as a teenager
myself, I lacked the resources to
press the matter further. To me,
that system was rigged. A battle
between a group of teenagers and
a large corporation had a predeter-
mined outcome. As expected, the
system won.

confronted with another rigged
system. This time it was one that
was operated by the probate courts
in California. The victims of the
rigging were vulnerable adults
with intellectual and developmen-
tal disabilities and seniors with
other cognitive impairments. The
legal machine in question was the
conservatorship system.

Conservatorship proceedings are

My next encounter with a rigged system occurred a
decade later in California. This time it was with an
unfair criminal justice system that sent undercover vice
officers to gathering spots for gay men to entrap and
arrest them. [ was fresh out of law school and started
defending these victims of the vice squad.

That system was definitely rigged. The police and the
judges knew the men would not fight back. The legal
system could count on a plea bargain in almost every
case because the deck was stacked against homosexu-
als even though the crimes involved consenting adults.

The legal profession provided these defendants with a
lawyer, but the attorneys counseled their clients that
plea bargaining was the only viable option. Few

initiated, often by parents or rela-
tives, for the protection of seniors or adults with
cognitive disabilities who are at risk of neglect because
they cannot make major life decisions for themselves.
Some states call them guardianship proceedings.

Over the course of 18 months, three cases came my
way. Mickey’s case was the first. It involved alleged
abuse by his conservator. Greg’s case was the second.
He was being forced to spend time with a parent
against his will — a parent whom he said he feared.

Stephen’s case involved numerous rights violations,
including the threatened loss of his voting rights.

In each situation, I was asked to give advice about
whether the disabled adult was receiving proper legal
representation from a court-appointed lawyer.
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My investigation showed a pattern of negligent repre-
sentation. I began to wonder if these were isolated
incidents or if perhaps I was being introduced to
another rigged system.

Three years later, and after 3,000 hours of analyzing
the conservatorship system in California and similar
systems in other states, I have concluded the probate
courts are operating a rigged system that is all too often
meting out assembly line injustice to hundreds of
thousands of seniors and adults with disabilities.

When a conservatorship petition is filed with the court
and served on a senior or an adult with a developmen-
tal disability, the adult is involuntarily drawn into
complicated legal proceedings. Because of cognitive
and communication disabilities, there is no way these
individuals can question or challenge the petition,
much less produce evidence that they should retain
some or all of their fundamental rights. The proceed-
ings seek to take away their right to make decisions we
all take for granted as adults, involving medical,
financial, educational, residential, social, sexual, and
marital matters.

“Protective” systems like this exist in all 50 states.
There are more than 1.5 million adults in the United
States who are currently under an order of guardian-
ship or conservatorship.

In at least 20 states, it is not mandatory for the court to
give these adults a lawyer. How rigged is that?
Imagine yourself with a cognitive disability, perhaps
even unable to speak, and then being served with legal
papers in a proceeding that seeks to remove your
decision-making rights and confer them on another
person. The proposed guardian may even be someone
who has been abusing you physically or exploiting you
financially.

Then there are 30 states that do give a lawyer to the
adult in question. My auditing of the system in Cali-
fornia, and consultations with advocates who are
ringing alarm bells in other states, has caused me to
conclude that the policies and practices in state courts
throughout the nation are not truly giving clients
adequate advocacy and defense services.

These state-run probate court systems remain perpetu-
ally rigged because of a perfect storm of circumstances.
Legislators turn a blind eye to the situation because
their primary concern is limiting judicial budgets.

Judges feel trapped because they must manage huge
caseloads. They resist developing a system where

properly trained lawyers who act as zealous advocates
file motions and demand hearings — proceedings which
will take up precious court time.

Court-appointed lawyers depend on a flow of future
cases from the judges who appoint them and so they
are afraid to rock the boat. Trouble makers or those
who put in “too many hours” on cases fear they may
not be appointed to future cases.

Another element of this perfect storm of circumstances
perpetuating the status quo is the inability of these
litigants to complain. Because of their cognitive and
communication disabilities, they do not file appeals
with higher courts or lodge complaints with state bar
associations. Thus the usual corrective systems are
never activated and the pattern of deficient advocacy
services continues indefinitely.

Whether these three cases came to me by coincidence
or “cosmic design,” I have taken up the call of reform.
My goal is that litigants with cognitive or communica-
tion disabilities will routinely receive individualized
justice and due process of law. My hope for a better
future rests more with the U.S. Department of Justice
than with state officials.

The DOJ could open a formal inquiry into the Califor-
nia policies and practices that violate the Americans
with Disabilities Act — a federal law requiring courts,
and the attorneys they appoint to these cases, to pro-
vide access to justice to people with disabilities.

That is not systematically occurring in California now,
has not occurred in the past, and is not likely to happen
in the future unless and until California is required to
answer to a higher authority. The ADA, as adminis-
tered by the DOJ, is that higher authority.

The DOJ has seen and tackled rigged systems before.
Federal intervention now could stimulate conservator-
ship reform in California, which in turn could launch
a domino effect to unrig state guardianship systems
throughout the nation. ¢0¢

Thomas F. Coleman is the legal di-
rector of the Disability and Guard-
ianship Project of Spectrum Institute.
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Access to Justice: E(quality) = MC410

By Thomas F. Coleman
Daily Journal — January 6, 2017

An attorney does not have to be an Einstein to realize that a client with an
intellectual or communication disability may need an accommodation in
order to receive access to justice in a legal proceeding. When such
disabilities become apparent, a lawyer has an obligation under state and
federal law to take appropriate remedial action.

With the commemoration of the 25™ anniversary of the Americans with
Disabilities Act in the rear-view mirror, all attorneys should be aware that
federal law requires government entities and businesses to provide
reasonable accommodations to people with disabilities. This includes
court-appointed and privately-retained attorneys.

Title II of the ADA requires courts to take appropriate actions to ensure
that litigants with disabilities have access to justice and have an
opportunity for meaningful participation in legal proceedings. Title II applies to attorneys who
are appointed by the court and whose fees are paid with public funds.

Title IIT of the ADA requires professional offices, including law offices, to provide reasonable
accommodations to clients with disabilities that necessitate such accommodation in order for
them to receive the benefit of the services being provided.

There are several California statutes that impose a duty on lawyers to provide reasonable
accommodations to clients with disabilities. Civil Code Section 51.4 (California Access Law)
protects the right of people with physical or mental disabilities to “equal access” to business
establishments. Civil Code Section 51 (Unruh Civil Rights Act) says that a violation of the
federal ADA is also a violation of this statute.

The Rules of Professional Conduct also apply to legal services performed for clients who have
disabilities. Under Rule 3-110, a lawyer shall not intentionally fail to perform legal services with
competence. In order to show competence in a matter, a lawyer must “apply the 1) diligence, 2)
learning and skill, and 3) mental, emotional, and physical ability reasonably necessary for the
performance of such service.”

When these state and federal legal mandates are applied to the representation of clients with
cognitive and communication disabilities, several principles become evident.

First, when a lawyer becomes aware that his or her client has such a disability, the lawyer should
assess whether he or she has the skill necessary to provide competent services to a client with
such special needs. Does the attorney have knowledge about this type of a disability? Can the
attorney effectively interview the client and ascertain the client’s true wishes? What types of
accommodations should be used to ensure that the client receives access to justice and can have
meaningful participation in the case?
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If a lawyer does not have the requisite skill — or the necessary mental and emotional disposition
for that matter — he or she might still represent the client if the lawyer acquires the skill before
the service is scheduled to begin. (Rule 3-110, (¢). The lawyer may not need to become
personally skilled to provide competent services if other professionals can be associated who
will help fill the accessibility gap.

For example, if a client is deaf or hard or hearing, a sign language interpreter may be all that is
necessary to ensure that the client receives access to justice in courtroom proceedings. However,
for clients with intellectual or developmental disabilities, other accommodations will be
necessary. Additional steps must be taken to ensure that such clients have the most effective
communications with their attorneys that are possible and that they understand the court
proceedings and participate in them in the most effective way that is reasonably possible.

Providing disability accommodations to clients with cognitive and communication disabilities is
especially important in conservatorship cases. Lawyers appointed to represent proposed
conservatees know from the get-go that the client probably has a significant mental disability and
may have serious problems communicating and understanding. These lawyers also know that
important liberty interests are in jeopardy. Court-appointed conservatorship lawyers, therefore,
have an even stronger incentive to acquire the skills necessary to provide effective representation
to clients with special needs.

There is a tool available to attorneys to assist them in meeting the needs of these clients, and at
the same time fulfilling their legal duty to provide competent representation and ensure access to
justice for such litigants. It is Judicial Council Form MC-410. It was formulated under the
authority of Rule 1.100 of the California Rules of Court which regulates disability
accommodations in judicial proceedings.

This form may be used by attorneys to request the court to provide disability accommodations for
their clients. The form is submitted by the attorney to the court on an ex-parte basis. The request
for accommodation is confidential. A brochure published by the Judicial Council explains that
“The process for requesting accommodation under Rule 1.100 is not adversarial.”

My research suggests that MC-410 is seldom used in conservatorship cases. That is probably
because the form is never mentioned in training programs for court-appointed attorneys who
represent disabled clients in such cases. That is shame. The use of this form should be routine in
such proceedings, or for that matter in any case where the client has a significant disability.

One use of the form would be for an attorney to request the appointment of an accommodation-
assessment expert to assist the attorney in formulating a disability-accommodation plan for the
client — to ensure access to justice in the proceeding, from the beginning to the end. If the client
is indigent — which many conservatees are — the attorney would be entitled to have an expert
appointed for such purpose, at county expense, under Evidence Code Section 730.

Perhaps it is time for bar associations to shine a spotlight on the MC-410 form, not only for the
benefit of clients with disabilities, but for the benefit of lawyers who might someday find
themselves on the receiving end of a complaint to the State Bar of California for violating state
and federal disability rights laws and rules of professional conduct.

Thomas F. Coleman is the legal director of the Disability and Guardianship Project of Spectrum
Institute. He may be contacted at tomcoleman(@spectruminstitute.org.
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Elder Abuse Bills Are a Start: Reform at State and
Federal Level Should Include A/l Vulnerable Adults

By Thomas F. Coleman
Los Angeles Daily Journal / February 28, 2017

United States Sen. Amy Klobuchar has introduced
a bill (S. 182) encouraging states to improve access
to justice for seniors in guardianship and conserva-
torship proceedings. Sen. Charles Grassley is
sponsoring a related measure (S. 178) to improve
the way states respond to elder abuse.

These bills were introduced in response to a grow-
ing chorus of individuals and organizations calling
for major reforms in state guardianship and conser-
vatorship systems they allege are abusing the rights
of seniors and other adults with cognitive

Michael, age 19, lives in Staten Island, New York.
He has cerebral palsy, a disability he acquired due
to negligent hospital procedures at birth. He re-
ceived a hefty award from the hospital. The money
was placed in a trust during his childhood years.

Michael’s disability has not impaired his mental
functioning. He is currently finishing his last year in
high school where he has been receiving excellent
grades in general education classes.

When Michael turned 18 and became an

and communication disabilities.

Reform of guardianship and abuse re-
sponse systems requires a carrot-and-
stick approach. Awarding grants to entice
states to create demonstration projects to
reform guardianship systems and abuse
response practices is the carrot. The stick
already exists in the form of lawsuits and
adverse publicity.

adult, he wanted to make his own eco-
nomic decisions, just as all adults do. Two
days before his 18" birthday, a court-
appointed guardian from his parents’
divorce proceeding filed a petition to
appoint a conservatorship guardian to
control Michael’s finances during
adulthood.

Michael objected and retained his own

Both bills are good, but they don’t go far

enough. As currently written, they would only apply
to state projects intended to improve guardianship
and abuse-response systems for adults who are over
60. Protecting seniors is a laudable goal, but vulner-
able adults under 60 need to be included, too.

There is ample evidence of abusive guardianship
and conservatorship practices violating the rights of
people with disabilities under 60. It makes logical
and practical sense for these bills to be amended to
include this entire population of protected adults in
the scope of federal grants to stimulate state im-
provements.

For anyone who might wonder if guardianship
systems are really denying access to justice to
vulnerable adults under 60, reading a short sum-
mary of a few cases should erase any doubt.

attorney. He had the support of his mother
and his grandmother. As a counter move,
the court removed Michael’s chosen attorney and
replaced him with a court-appointed lawyer.

A journalist caught wind of the case and decided to
write a story. When he contacted the guardian for
comment, the guardian sought and obtained a “gag
order” from the court. The case file is now sealed.
Court proceedings are closed to the public. The
parties have been ordered, under threat of criminal
contempt, not to speak or share documents with the
media.

These protective measures effectively shield the
court’s actions from public scrutiny. Michael’s due
process right to an attorney of his choice and his
constitutional rights to freedom of speech and press
are being violated by a court in “star chamber”
proceedings.
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The type of institutional abuse perpetrated by the
judicial system in New York occurs in California
too, as the following four cases illustrate.

For many years, David worked on the East Coast as
a producer for National Public Radio. When he
turned 58, David moved to San Diego so that he
and his fiancée Roz could start a new life together.
Soon thereafter, David was unexpectedly stricken
with an illness that caused what is sometimes called
“locked-in syndrome.” He became quadriplegic and
lost his ability to speak. He could hear, see and
process information internally, but could not com-
municate with the outside world. However, with
ongoing therapy he was able to regain some use of
a finger and thumb on one hand.

In order to assist David with financial and medical
decision-making, Roz filed a petition asking to be
appointed as his conservator until he was able to
communicate more effectively. Her good intentions
resulted in a nightmare for her and David.

At the time, David had $78,000 in life savings. The
court refused to make Roz the temporary conserva-
tor and instead appointed a paid professional. The
conservator then hired an attorney. As proceedings
dragged on, they drew their fees from David’s
savings until his funds were totally depleted.

Then the conservator and the attorney withdrew
from the proceeding and the court appointed Roz to
be David’s conservator. David, who had voted
consistently in elections throughout his life, was
summarily stripped of his right to vote.

Stephen got a taste of California’s oppressive
conservatorship system when he turned 18. Because
of Stephen’s autism, his mother felt it would be
best if she became his conservator so that she could
handle complex decisions involving finances and
medical care. She planned to allow him to make his
own social decisions.

Their experience with the system was horrific.
Stephen almost lost his right to vote when his
court-appointed attorney claimed that “voting is
inconsistent with conservatorship.” The attorney
planned to have Stephen’s right to make social
decisions taken away so that the court could order

him to visit his father — a parent whom Stephen
feared. The attorney would not allow Stephen, who
was then nonverbal, to use his chosen method of
communication. The violations of the Americans
with Disabilities Act were too numerous to describe
here.

It was only intervention by a disability rights
organization that turned things around. Pressure
forced the attorney to start advocating for his client.
Stephen kept the right to vote and the right to make
his own social decisions.

Gregory was drawn into a conservatorship when he
turned 18. His parents filed a petition as a way to
protect their autistic son. Unfortunately, the court
summarily stripped Gregory of his right to vote
despite the fact that he did not have an intellectual
disability. Later, when the parents divorced and
Gregory did not want to visit his father — due to
fears he expressed over and over — the court
ordered Gregory to spend time with his father
anyway. When Gregory resisted, the court stripped
Gregory of his right to make all social decisions.
His court-appointed attorney advocated against
Gregory, ignoring letters from many professionals
in support of Gregory’s ability to make social
choices.

These cases are the tip of the chilly conservatorship
iceberg. An audit of dozens of conservatorship
cases in Los Angeles County reveal a pattern and
practice of deficient legal services and a lack of
judicial oversight. The “protection” court is not
protecting the rights of vulnerable adults as it
should.

Reform at the state level is needed, not only in
Californiaand New Y ork but throughout the nation.
Perhaps federal grants to promote such reform will
help. The grants and the reform, however, should
include all vulnerable adults. These two senate bills
could do so if they are amended to become “seniors
plus” reform measures.

Thomas F. Coleman is legal director of the Disabil-
ity and Guardianship Project of Spectrum Institute.

www.spectruminstitute.org
tomcoleman@spectruminstitute.org
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Third-Party Standing as an ADA Accommodation on Appeal

By Thomas F. Coleman
Los Angeles Daily Journal / March 13, 2017

As a preliminary matter, sometimes an appellate
court must resolve an issue of “standing” before
it ever reaches the merits of an appeal. Standing
to appeal is different than standing to participate
as a litigant at the trial court level.

This difference was illustrated in the gay mar-
riage case challenging the constitutionality of
Proposition 8 — the initiative that prohibited the
State of California from issuing marriage licenses
to same-sex couples. Several couples filed a
lawsuit in federal court to challenge the constitu-
tionality of Prop 8. When the state declined to
defend the initiative, the court

edly objected to being forced to visit with his
father, Gregory’s court-appointed attorney did not
advocate on behalf of his client’s stated wishes.
Instead, the attorney submitted the matter to the
court without presenting evidence or legal argu-
ments in defense of Gregory’s freedom of associ-
ation. When the trial court ordered Gregory to
visit his father despite Gregory’s objections, the
attorney essentially surrendered his client’s
rights. The attorney did not object or file an
appeal.

Gregory’s mother filed an appeal to vindicate her
son’s constitutional rights of liberty

allowed the proponents of the

ballot measure to intervene to .
defend its legality.

After the trial court declared
Proposition 8 unconstitutional,
the proponents appealed. When
the case eventually reached the
U.S. Supreme Court, the justices
ruled that the proponents lacked

and privacy. No matter how uncon-
stitutional the order forcing Gregory

. to visit his father may have been, the

Court of Appeal did not reach the
merits of the appeal. Instead, it de-
clared as a preliminary matter that
Gregory’s mother lacked standing to
appeal.

The court said the judge’s order did

standing to appeal. The court
explained that to have standing
to appeal, a litigant must show personal and
tangible harm to his or her rights. Yes, the
proponents may have been offended by the ruling
of the trial court, but the court had not ordered
them to do or refrain from doing anything. A
generalized grievance is not sufficient to confer
appellate standing in the federal court system.
(Hollingsworth v. Perry, 133 S.Ct. 2652 (2013).

California also has strict rules on appellate stand-
ing. (Conservatorship of Gregory D., 214
Cal.App.4th 62 (2013). The case of Gregory D.
involved a limited conservatorship proceeding in
which a trial court entered an order restricting the
constitutional rights of a young man with autism.

Both parents were also parties to the proceeding
in the trial court.

Although Gregory was an adult and had repeat-

not affect the mother. It only impli-
cated Gregory’s rights. Relying on
Code of Civil Procedure Section 902, the court
affirmed the judgment below. The statute de-
clares that “any party aggrieved” by a judgement
may appeal. The Court of Appeal ruled that a
party may not assert error that injuriously affected
only non-appealing co-parties.

Her status “as Gregory’s concerned mother does
not confer standing to appeal on his behalf,”
Presiding Justice Joan Dempsey Klein wrote for
the court. Because she is not “personally ag-
grieved by said order,” the mother “lacks stand-
ing to assert error on Gregory’s behalf.”

At first glance, the court’s opinion in Gregory D.
seems like a garden variety application of the
normal rules of appellate standing. However, just
beneath the veneer of normalcy lurk potential
violations of federal law.
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The appellate court assumed that, just because his
court-appointed attorney chose not to object or
appeal from the potentially unconstitutional
order, that Gregory did not feel aggrieved by
being forced to associate with his father. In
reality, however, Gregory was not a party to the
appeal because his attorney decided to surrender
his rights in the trial court.

Because of the nature of the trial court proceed-
ing — a limited conservatorship — the appellate
court knew that Gregory had a developmental
disability that affected his ability to make deci-
sions. This knowledge triggered a duty for the
court, under the Americans with Disabilities Act,
to inquire further as to whether to provide Greg-
ory with an accommodation so that he would
have access to justice in the appeal. The court
should have appointed an attorney to represent
him in the appellate proceeding so that, through
the attorney, Gregory’s position on the issue of
standing or on the merits could have been pre-
sented.

An appointed appellate attorney could have
argued that Title Il of the ADA may require the
modification of normal procedural rules in order
to give a litigant with a developmental disability
access to justice on appeal. Even without ap-
pointing an appellate attorney to represent Greg-
ory, the court should have recognized its obliga-
tions as a public entity to sometimes modify
normal rules, on its own motion, to ensure that a
litigant with a disability has meaningful participa-
tion in an appeal.

Because there are never any appeals by people
with disabilities in limited conservatorship pro-
ceedings, appellate judges have probably not
given any thought to their obligations under Title
IT of the ADA in such cases. Without any appel-
late oversight, judicial errors and abuses of
discretion are allowed to exist and may be re-

peated indefinitely.

The published opinion of Gregory D. is binding
law statewide. Unfortunately, the opinion failed
to recognize that cognitively-disabled litigants
cannot appeal on their own. When their rights
are violated by a trial court and their appointed
attorney is indifferent or surrenders their rights,

their only hope for redress is by allowing a third
party to have appellate standing. A concerned
parent who is a party to the case in the trial court
would be alogical advocacy surrogate on appeal.

The opinion in Gregory D. is an ADA violation
in need of aremedy. Because the case is final, it
is too late to secure an individualized remedy for
Gregory. But it is not too late for state officials
to craft a general remedy for limited conservatees
in future appeals.

Several remedial actions can be taken by the
Supreme Court, Judicial Council, and Legislature
to modify normal rules of appellate standing so
that litigants with cognitive and communication
disabilities receive access to appellate justice.

The Supreme Court has authority, on its own
motion, to order a published appellate opinion to
be de-published at any time. See California Rules
of Court, Rule 979(d). An order de-publishing the
opinion in Gregory D. would help eliminate any
misimpression that third-party standing is not
available in an appeal involving a conservatee.

The Judicial Council could adopt a rule allowing
a third-party to have standing to protect the
constitutional rights of litigants with cognitive
disabilities. Such a rule would implicitly incor-
porate the requirements of the ADA into state
appellate procedure.

If the judicial branch fails to take these actions,
the Legislature could enact “Gregory’s Law”
amending Code of Civil Procedure Section 902
so that third-party appellate standing is clearly
available to assert the rights of cognitively-dis-
abled litigants.

In any event, whether or not these actions are
taken, there is nothing to prevent appellate court
judges from applying the requirements of the
ADA to cases that come before them now.00<¢

http://spectruminstitute.org/ada-standing.pdf

Thomas F. Coleman is the legal director of
Spectrum Institute. He can be reached at
tomcoleman@spectruminstitute.org. Links to
online documents were added post publication.
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Case Tests Limits of Right to Marry

By Thomas F. Coleman
Los Angeles Daily Journal / Feb. 1, 2018

Throughout California’s history as a state, same-sex
couples were excluded from the statutory right to
marry. State law always declared that marriage is a
personal contract between “a man and a woman.”

Then in May 2008, the California Supreme Court
issued a landmark ruling declaring that the gender
restriction in the statute violated the California Consti-
tution. In re Marriage Cases, 43 Cal.4th 757. In the
months that followed this historic court decision,
scores of same sex couples entered into legal
marriages in California. Then came Proposition 8 —an
initiative that sought to restrict

Since its inception, the right to marry has had statu-
tory limitations. Marriages that are bigamous or
incestuous are void. Other types of marriages are
voidable.

Now that same-sex marriage is legal in California,
gay couples must adhere to the same rules that have
applied to opposite-sex couples in terms of prerequi-
sites for entering into a valid marriage.

In 2014, the California Legislature amended Family
Code Section 300 to read: “Marriage is a personal
relation arising out of a civil con-

marriage to opposite-sex couples. B
=
—

The initiative was approved and in
November 2008, legal marriage
was again defined as a contract
between a man and a woman.

Fast forward to 2013. Same-sex
marriage litigation arising out of
California and elsewhere was the
basis of rulings by the U.S.
Supreme Court. Hollingsworth v.
Perry, 133 S.Ct. 2652, and United
States v. Windsor, 133 S.Ct. 2675. The nation’s
highest court declared that regardless of the gender of
the parties, two consenting adults had a federal consti-
tutional right to marry. The floodgates opened and in
the years since this Supreme Court ruling was handed
down, thousands of same-sex couples throughout the
country, including California, have exercised their
constitutional right to marry — a freedom the court
found inherent in the concept of liberty and in the
promise of equal protection embedded in the 14"
Amendment.

The freedom to marry, however, is not unlimited. No
constitutional right is. The state may impose reason-
able restrictions on a fundamental constitutional right
so long as there is a compelling need to do so and the
restriction is implemented in the least restrictive
manner.

tract between two persons, to which
the consent of the parties capable of
making that contract is necessary.”

The requirements of “consent” and
that the parties are “capable of
making that contract” have been
part of California’s marriage laws
since their inception.

On Feb. 9, a Riverside County Su-
perior Court judge will be asked to
test the limits of same-sex couples
to marry in California. The case involves Ryan, a
young man in his mid-20s who has serious intellec-
tual and developmental disabilities. In re The
Conservatorship of Morris, MCP1100783.

Four years ago, Ryan married a man who was nearly
twice his age in a marriage ceremony that one
government investigator found disturbing. At the
time of the marriage, Ryan was under an order of
conservatorship. Ryan’s new spouse subsequently
became his conservator. As aresult of the marriage,
Ryan lost all of his federal benefits under SSI and
Medi-Cal — benefits that were never replaced with
sufficient income from his new husband.

Ryan’s twin brother and his aunt are asking the court
to declare the marriage invalid due to Ryan’s lack of
capacity to enter into this contract and because he

18




was subject to undue influence by his fiancé and his
former conservator. The case requires the court to
weigh the facts for and against Ryan’s right to marry,
to weigh the facts for and against his need for protec-
tion from abuse and exploitation, and then decide
whether a just result would be to affirm or invalidate
the marriage.

To be sure, Ryan and all adults with intellectual and
developmental disabilities have constitutional and
statutory rights. Those rights are not diminished
simply because they have disabilities. Among the
rights specified in the Lanterman Act is “a right to
make choices in their lives” as well as “a right to be
free from harm” including from abuse or neglect.

The relatives of Ryan are alleging that he has been a
victim of abuse and neglect. As for neglect, they cite
his current living conditions — the mobile home of his
in-laws where violence is a recurring problem. As for
abuse, they point to the “sham marriage” —a ceremony
that was video taped and which appears on YouTube.

The video shows that Ryan had to be continually
coached to repeat the vows and coaxed to put a ring on
the finger of his fiancé. It also reveals that at one
point in the process, Ryan thought the ceremony was
a baptism. An investigator for the Public Guardian
who watched the video concluded that Ryan clearly
did not give legal consent to the marriage and un-
doubtedly lacked the capacity to marry.

The California Probate Code specifies that the fact a
person is under an order of conservatorship does not,
in and of itself, deprive him or her of the right to
marry. However, that code also allows for relatives of
a conservatee to ask a court to invalidate the marriage
on the ground that purported consent was not valid or
that the person lacked the capacity to consent due to
serious mental disabilities. That is what Ryan’s
brother and aunt are asking the court to do.

The fact that Ryan reportedly has the mental capacity
of a 5-year-old would not, in and of itself, preclude
him from having the capacity to consent to marriage.
Nor would his diagnoses of cerebral palsy, intellectual
disability, schizophrenia, attention deficit/ hyperactiv-
ity disorder, behavior disorder, and epilepsy. Nor
would the fact that he is “emotionally fragile” or
substantially unable to resist undue influence.

The evaluation of a medical doctor documenting that
he has the following conditions would also not
necessarily preclude him from having the capacity to
consent to marriage or actually consenting to mar-
riage: disorientation as to time and place; short-term
and long-term memory deficits; major impairment in
his ability to reason using abstract concepts; and
unwanted compulsive thoughts and behaviors — all
of which were constant problems which did not
significantly vary in frequency, severity or duration.

This information, however, helps to explain his
demonstrated functional deficits, including his
actions on the video of the marriage ceremony.

The court has a variety of options to insure that many
important legal issues are properly addressed —
options that can be exercised before it even calls the
matter for a formal hearing. The judge can refer the
matter to a court investigator to gather more facts
about Ryan’s ability to consent to marriage and
whether he truly understood the consequences of a
decision to marry. A guardian ad litem could be
appointed to seek an evaluation by a capacity assess-
ment professional about these issues. The matter
could be referred to Adult Protective Services to
determine whether Ryan is a victim of abuse or
neglect caused by his conservator or household
members. A referral could also be made to the
district attorney to investigate whether any criminal
activity occurred when Ryan was coached through a
marriage ceremony that he clearly did not understand
and which had serious financial consequences to
him.

This may be a case of first impression in the Califor-
nia courts —a case involving the right of people with
developmental disabilities to marry as well as the
right not to be pressured into marriage through
undue influence. The court should take whatever
steps are necessary to ensure that it reaches a just
result. OO0

Thomas F. Coleman is legal director of Spectrum
Institute—an advocacy organization promoting freedoms
and appropriate protections for people with intellectual
and developmental disabilities. He may be reached by
email at tomcoleman@spectruminstitute.org
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Proposed Rule Aims to Improve Legal
Advocacy in Conservatorship Proceedings

By Thomas F. Coleman
Los Angeles Daily Journal
April 13,2018

When it comes to reforming the conservatorship
system in California, the legal bureaucracy moves
slowly and incrementally.

In 2014, a small group of advocates made a presen-
tation to an advisory committee of the California
Judicial Council asking for new rules to ensure
access to justice for people with cognitive and
communication disabilities who find themselves
entangled in conservatorship proceedings.

In 2015, the California Judicial Council approved a
two-year project for the Probate and Mental Health
Advisory Committee to develop per-

Another positive aspect is the training requirements
included in the committee’s proposal. Among the
most important training requirements are subject
matters that are crucial to effective advocacy and
defense practices for people who have serious
cognitive and communication disabilities.

According to the committee’s proposal, subjects that
must be covered in mandatory continuing education
courses include the rights of persons with disabili-
ties under state and federal law, like the Americans
with Disabilities Act. Training on strategies for
communicating with a client who has cognitive
disabilities, ascertaining the client’s

formance and training standards for
attorneys in conservatorship cases. A
year later, the committee dropped the
performance standards aspect and
limited its scope to training and expe-
rience requirements.

The committee’s work product was
posted on the Judicial Council’s web-
site on Monday. The deadline for
public comment is June 8.

wishes, and presenting those wishes to
the court is also required.

The recognition, evaluation, and under-
standing of abuse of people with dis-
abilities is a must. Training is required
on the effects of physical, intellectual,
and developmental disabilities on a
person’s capacity to function and make
decisions. How to identify and effec-
tively collaborate with experts from
other disciplines is also part of the man-

A close reading of the proposal left
me mildly pleased. After further
study, I felt cautiously hopeful.

This rule change would not ensure access to justice
for people with disabilities in conservatorship
proceedings. But the proposal is a step in the right
direction.

One good aspect is that the revision to Rule 7.1101
of the California Rules of Court would apply to
attorneys appointed in general and limited conser-
vatorships. This could have a beneficial effect on
seniors as well as adults with developmental disabil-
ities. Thus, more people could potentially benefit.

datory training.

So far so good. But some significant problems
remain.

As currently worded, existing Rule 7.1101 declares
that its continuing education requirements “are
minimums.” Local courts are allowed to establish
more stringent continuing education requirements
for court-appointed attorneys in these cases. This
proposal takes away that flexibility for local courts.
That is a step backward. Local courts should con-
tinue to have the authority to demand more from the
attorneys they appoint to represent special needs
litigants.
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One major omission in subject matter is the failure to
require training on less restrictive alternatives to
conservatorship, including the identification of
community resources that would make such alterna-
tives feasible. There is a growing movement for
supported decision-making as an alternative to
guardianship and conservatorship in California and
throughout the nation. It is essential to have attor-
neys who are trained on such alternatives and that
they insist that court investigators, petitioners, and
judges consider them. This subject matter should be
added to the committee’s proposal.

Even if the committee were to make these suggested
changes, there is much more work to do to ensure
access to justice for seniors and people with disabili-
ties in conservatorship proceedings.

Attorneys could sit through such trainings but not
implement the principles in actual practice. Without
detailed requirements for training contents, without
performance standards, without adequate funding for
legal services, and without effective monitoring
mechanisms, the training components in the commit-
tee’s proposal are only theoretically beneficial to
these vulnerable clients.

The State Bar of California needs to put flesh on the
bones of this educational framework. Specific
content needs to be required by the State Bar before
authorizing CLE credits for any training program.
There should not be a blanket authorization to local
bar associations allowing them to include whatever
they want in such trainings. That is what has been
happening now and some of the training programs
are sorely lacking.

There should be performance standards to which the
trainings relate. Attorneys need to know in no
uncertain terms exactly what is expected of them in
each of the areas of training. These should not be
seminars on “best practices” which can be ignored.
It may take legislation to specify performance stan-
dards, or the county governments that pay the attor-
neys can attach performance standards to the money
flow. However it occurs, performance standards are
a must.

Speaking of funding for legal services, it must be
adequate enough to enable court-appointed attorneys

to perform the legal services they are told they should
deliver to these clients. It would be unfair for a court
to authorize 10 hours of services in a case when, in
fact, it would take 20 hours to do all of the things
mentioned in the training program or detailed in the
performance standards.

Most of these clients cannot complain to the court or
to the State Bar about ineffective assistance of
counsel, conflicts of interest, or violations of ethical
standards such as confidentiality and loyalty. The
nature of their disabilities precludes them from
understanding such things, much less filing formal
complaints about deficiencies in legal services.

In order to make the complaint process accessible to
clients with such disabilities, there should be random
audits of a sample of attorneys in each county. As
the funding source for the legal services — and as the
public entity responsible for ensuring ADA-compli-
ant legal services — the county could contract with the
State Bar to conduct such audits.

Indeed, there is much more work to do in order for
seniors and people with disabilities to have meaning-
ful access to effective advocacy and defense services
in conservatorship proceedings. The committee’s
proposal is an honorable first step.

The next step is for the Probate and Mental Health
Advisory Committee to adopt the modifications
suggested here. But most importantly, once these
changes go into effect on Jan. 1, 2019, advocates for
conservatorship reform need to work closely with the
State Bar, the Legislature, and boards of supervisors
in all of the counties to implement the additional
reforms upon which true access to justice depends.¢

Thomas F. Coleman is legal director of the Spectrum
Institute, a nonprofit organization advocating for
conservatorship and guardianship reform nationwide.
Email him at: tomcoleman(@spectruminstitute.org.

(Correction: After this op-ed was published, the
author realized that local courts do retain authority
under the proposal to require additional training. An
email was sent to the editor correcting the error. A
letter was sent to the committee with an apology for
the error. It also asks that the issue of disability and
sexuality be included in the mandatory training.)

21



mailto:tomcoleman@spectruminstitute.org

HELP WANTED: Brave Lawyers to Challenge State Guardianship Systems

By Thomas F. Coleman
Daily Journal / Dec. 13, 2018

Two years ago I wrote a commentary that exposed
my frustration and captured my hope. (“Something
That’s Actually Rigged: the Conservatorship
System,” Daily Journal, Nov. 18, 2016)

In the commentary, I expressed my frustration that
several years of challenging the limited conserva-
torship system in California was being met with
avoidance and denial by government officials
despite clear evidence that policies and practices of
the probate courts were denying justice to adults
with developmental disabilities. I was hopeful that
perhaps the U.S. Department of
Justice might intervene, just as it
had done the prior year by accepting
my complaint and opening a formal
investigation regarding voting rights
violations by the conservatorship
system in California. What I failed
to consider in 2016 was the impact
on the DOJ that Donald Trump’s
election victory would have.

There were, and still are, good reasons to challenge
the conservatorship system in California and adult
guardianship systems elsewhere. Many seniors
and adults with disabilities are being pushed into
conservatorships and guardianships they do not
need. Fundamental rights are being taken away
that should be retained. The process is generally
unfair and the result is often unjust. Seniors are
being stripped of their assets by guardians and
lawyers who enrich themselves at the expense of
these vulnerable adults. People with developmen-
tal disabilities who generally do not have many
assets are rushed through the process by judges
who often do not even give them an attorney.
These probate proceedings are being operated in
violation of the access-to-justice requirements of
the Americans with Disabilities Act.

There is an analogy between the “rigged” criminal
law enforcement system I encountered when I was

a law student and young lawyer in the 1970s and
the guardianship systems I challenge today. Back
then, the criminal law and its enforcement were
unfairly rigged against gay men. Vice cops were
paid to entrap them. Prosecutors got easy convic-
tions and more notches in their belts by threatening
jail and securing plea bargains which still gave
them conviction statistics. Judges were biased and
saw gay men as sick, sinful, and criminal. A judge
who challenged the “system” would pay a political
price at the next judicial election. Defense attor-
neys made lots of money representing defendants
— most of whom were in the closet
and fearful of publicity and loss of
jobs, not to mention jail time and
registration as a sex offender if they
were convicted. Thousands of men
were arrested and prosecuted each
year in California alone. The same
was happening in all states
throughout the nation. These were
easy arrests. Cops did not fear
violence. Gay men went silently in the paddy
wagons to jail. Bail bondsmen got rich. Defense
attorneys got rich. The pattern and cycle repeated
itself over and over.

Although I was not personally affected by any of
this, I was appalled by the injustice. I saw a class
of people who were being victimized. [ was angry
that the defense attorneys — including closeted gay
attorneys — were profiting on the system. I was
upset that no one was challenging the constitution-
ality of the statutes and the discriminatory enforce-
ment of the laws. I vowed to devote my profes-
sional life to changing this. I “came out” as a law
student and co-founded the first gay law student
association in the nation. Some of us were able to
align with a few good lawyers who were willing to
participate in the reform process. We formed a
National Committee for Sexual Civil Liberties.

After getting my law license in December 1973, 1
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became one of a handful of openly gay lawyers
who decided to take on the system of entrapment
and oppression of gay men. I filed constitutional
challenges — attacking the system and all the
moving parts of it — police, prosecutors, judges,
and defense attorneys. Despite experiencing loss
after loss, I persisted. Then one day the right case
came along. I took it to the top and in 1979 I won
a major victory in the California Supreme Court.
The victory occurred for a few reasons: (1) the
string of losses nonetheless had an educational
effect on the judiciary; (2) a few other lawyers
joined the movement and we persisted in our
challenges; and (3) a courageous member of the
Supreme Court — Justice Mathew Tobriner —
decided to side himself with justice and reform
rather than the status quo. He wrote a compelling
and brilliant opinion for the Supreme Court. Pryor
v. Municipal Court, 25 Cal.3d 238 (1979)

Today, I find myself feeling the same frustration
with the prospect of guardianship and conservator-
ship reform. I got involved in 2012 when one case
came my way. After seeing a few more individual
injustices in 2013 and 2014, I decided to devote
myself to systemic reform — first with California’s
limited conservatorship system and later with state
guardianship systems throughout the
nation. Having devoted more than 7,000 hours of
volunteer time to this cause so far, I still remain
frustrated. Unlike three years ago when I felt
hopeful for federal intervention, I am not as hope-
ful. However, I have not lost all hope and have not
given up on the vision of reform. Ijust realize now
that it will be harder and taken longer than I origi-
nally had thought.

My advocacy activities have been supported by a
handful of others — most of them are family mem-
bers victimized by abusive guardianship proceed-
ings. Very few people who have not been person-
ally touched by the guardianship system have
joined the cause. One exception is my friend and
colleague, Dr. Nora J. Baladerian. Until very
recently, I could not find even one lawyer in
California who was willing to join me in challeng-
ing the conservatorship system.

For the past few years I have been asking: Where
are all the lawyers?

Every successful civil rights cause has had a
coalition of lawyers participating in, supporting,
and leading the charge. But when it comes to the
movement to reform abusive guardianship and
conservatorship systems, there is an advocacy void
when it comes to attorneys willing to challenge
these systems — file complaints, draft legislation,
write commentaries, give television interviews,
etc. The National Disability Rights Network has
recently tiptoed into these troubled waters — but
ever so gently and tentatively. Elder law attorneys
may write some academic articles, but where are
they when it comes to actually filing lawsuits?

This civil rights advocacy vacuum must be
filled. All of the wonderful non-lawyers who are
fighting for this cause deserve to have the support
of a cadre of dedicated and committed attorneys
who assume the mantle of civil rights advocates.
Unless and until there is a strong network of
lawyers who become leaders in this reform move-
ment, progress will be minimal and victories will
remain local.

We cannot count on government civil rights en-
forcement agencies to do the heavy lifting. For
example, state attorneys general are advisors to and
defenders of state officials, including the judges
who are running these guardianship systems. So
we won’t get help from the chief law enforcement
officers in the 50 states. What we need is an army
of private attorneys general.

So again, I ask: Where are all the lawyers?

Thomas F. Coleman is the legal director of the
Spectrum Institute. He may be contacted at:
tomcoleman(@spectruminstitute.org

Daily Journal

California’s premier legal newspaper
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Conservatorship Reform: More Than Attorney Education is Needed

By Thomas F. Coleman
Daily Journal / Dec. 19, 2018

The Judicial Council has just released for public
comment a set of new educational requirements for
court-appointed attorneys in probate conservatorship
proceedings. The proposals have been under consid-
eration by its Probate and Mental Health Advisory
Committee for several years.

There may be as many as 60,000 adults living under
an order of conservatorship in California. They
include seniors with mental challenges, adults with
developmental disabilities, and oth-

Dec. 13. The subject matter on which attorneys
would be required to receive training are quite
extensive.

Topics include: (1) the rights of conservatees,
persons alleged to lack legal capacity, and persons
with disabilities under state and federal law, includ-
ing the Americans with Disabilities Act; (2) a law-
yer’s ethical duties to a client, including a client who
has or may have diminished functional ability, under

the California Rules of Profes-

ers who have cognitive disabilities

sional Conduct and other appli-

due to medical illnesses or injuries.
The Spectrum Institute, a nonprofit
organization advocating for conser-
vatorship reform, estimates that
some 5,000 new probate conserva-
torship petitions are filed annually in
California.

A New Law Should

* Mandate appointment of counsel
for all conservatees and proposed
conservatees without an attorney

* Specify that the role of counsel
is to act as a zealous advocate

cable law; and (3) techniques for
communicating with an older
client or a client with a disabil-
ity, ascertaining the client’s
wishes, and advocating for those
wishes in court.

Spectrum Institute presented the
advisory committee with a list of
deficiencies in the conservatorship
system in November 2014. At the

* Direct the State Bar to adopt
performance standards for lawyers
assigned to represent such clients

In addition, attorneys would be
required to have training on spe-
cial considerations for represent-
ing older clients or those with
disabilities, including: (1) risk

top of the list was the failure of
court-appointed attorneys to advo-
cate effectively for conservatees and proposed
conservatees. The advocacy group asked the Judi-
cial Council to adopt new training requirements and
performance standards for court-appointed attorneys
in these cases. In May 2015, a detailed proposal for
such requirements and standards was submitted to
the advisory committee.

Later that year, the Judicial Council authorized a
multi-year project for the advisory committee to
develop new rules in this area. After months of
review, the committee dropped the idea of perfor-
mance standards because it believed only the Legis-
lature and State Bar have authority to do so. The
committee decided to limit its focus to new educa-
tional requirements.

The work product of the committee, proposing
amendments to Rule 7.1101 of the California Rules
of Court, was released by the Judicial Council on

factors that make a person vul-
nerable to undue influence, phys-
ical and financial abuse, and neglect; (2) effects of
physical, intellectual and developmental disabilities;
(3) mental health disorders; (4) major
neurocognitive disorders; (5) identification and
collaboration with professionals with other profes-
sions; and (6) identification of less restrictive alter-
natives to conservatorship, including supported
decision-making.

While these requirements, if adopted, are necessary
to improve the quality of legal representation of
clients in conservatorship proceedings, they are not
sufficient to ensure they have access to justice.
However, the authority to mandate more than new
educational requirements may not be in the purview
of the Judicial Council.

The California Advocates for Nursing Home Reform
asked the advisory committee to propose a new rule
clarifying the role of an appointed attorney for a

24




conservatee or proposed conservatee as a “zealous
advocate.” Both Spectrum Institute and the Califor-
nia Advocates for Nursing Home Reform suggested
new rules on performance standards for such attor-
neys to ensure they provide effective advocacy and
defense services. The advisory committee declined
to follow these suggestions, arguing that only the
Supreme Court or the Legislature has the authority
to specify the role of an attorney and adopt perfor-
mance standards.

Clarifying the role of appointed attorneys is crucial
to litigants with disabilities receiving equal protec-
tion and access to justice. Some judges expect
attorneys to be zealous advocates, while others want
attorneys to override the stated wishes of clients if
they believe a client’s best interests require such an
approach. Attorneys representing non-disabled
clients would never dream of advocating against
their client’s wishes and promoting their own beliefs
instead. If they did, attorneys could be the target of
amalpractice lawsuit or a complaint to the State Bar.
Clients with disabilities deserve the same type of
advocacy as those without disabilities. New legisla-
tion should clarify this.

Legislation is also needed to clarify that all
conservatees and proposed conservatees are entitled
to an appointed attorney, even if they don’t request
one. Under current law, even without a request,
litigants with developmental disabilities automati-
cally receive an attorney if a petitioner files for a
limited conservatorship. However, if a petitioner
files for a general conservatorship, a developmen-
tally disabled litigant may be required to represent
himself or herself. Giving a petitioner this type of
control does not make sense.

Appointment of counsel for litigants in general
conservatorship proceedings is not required under
current law, unless they specifically request one.
The problem is that many, if not most, of these
litigants do not know the role or value of an attorney
and so they will not ask for one. As a result, in
some areas of the state, judges are not appointing
attorneys even though they know these involuntary
litigants have serious disabilities that make it impos-
sible to effectively represent themselves. This
“catch 22" — you must request even though you can’t
request — needs to be eliminated. Probate Code
Section 1471 should require appointment of counsel

regardless of whether a petitioner files for a general
or a limited conservatorship.

A bill is currently being developed by a coalition of
advocacy groups that will build upon, and move
beyond, the new educational requirements likely to
be adopted by the Judicial Council in 2019. The bill
would: (1) guarantee appointed counsel for all
conservatees and proposed conservatees; (2) specify
that the role of counsel is that of a zealous advocate;
and (3) direct the State Bar to develop performance
standards for such attorneys. The State Bar can look
for guidance to Maryland and Massachusetts where
such standards already exist.

The Judicial Council should be applauded for
developing these new educational requirements. But
how will they help litigants with disabilities receive
access to justice if they do not have an attorney, or if
appointed attorneys advocate for what they think is
best and ignore the stated wishes of a client? New
legislation can and should fill this access-to-justice
void in probate conservatorship proceedings.

Spectrum Institute, California Advocates for Nurs-
ing Home Reform, and The Arc of California re-
cently filed a complaint with the Sacramento County
Superior Court for failing to appoint attorneys in
many general conservatorship proceedings. Spec-
trum Institute has also filed a complaint with the
U.S. Department of Justice against the Los Angeles
County Superior Court. The complaint cites defi-
cientadvocacy services of court-appointed attorneys
there. These complaints allege that courts are
violating their obligations under Title II of the
Americans with Disabilities Act by failing to pro-
vide equal access to justice to persons with known
disabilities.

Having an attorney — one that performs competently
— is an essential component of access to justice
under the ADA. New legislation entitling litigants
in general conservatorship proceedings to effective
representation by zealous advocates will bring
California closer to compliance with the ADA.

Thomas F. Coleman is legal director of the
Spectrum Institute. He may be contacted at:
tomcoleman(@spectruminstitute.org
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New Training Rules for California Conservatorship Attorneys

One Step on a Long Path to Reform

By Thomas F. Coleman
September 18, 2019

The California Judicial Council is scheduled to
adopt new rules requiring conservatorship attor-
neys to receive education on a wide range of
topics not mandated under current law. The
changes will affect public defenders and private
attorneys who are appointed to represent seniors
and people with disabilities in probate conserva-
torship proceedings.

The matter is Item 19-220 on the consent agenda
for the Judicial Council’s meeting on Sept. 24.

The Probate and Mental Health Advisory Com-
mittee is including several crucial topics in the
training requirements. For too

of non-judicial supported decision-making ar-
rangements.

But this new training framework is just the first
step in a much needed and multi-faceted process
to reform the dysfunctional probate conservator-
ship system. Structural flaws in this system have
been brought to the attention of the chief justice,
Judicial Council, Supreme Court, State Bar,
attorney general, governor, and other state and
local officials on many occasions during the last
15 years. And yet, despite some minor tinkering
around the edges, the failure of officials to insti-
tute fundamental changes has resulted in the

long important issues have
been ignored or misrepresented
in seminars sponsored by some
local bar associations. An in-
vestigation into faulty trainings
is being considered by the
Civil Rights Division of the
United States Department of
Justice.

unnecessary victimization of
thousands of seniors and people
with disabilities who have been
treated unfairly in these proceed-
ings.

The next step leading to reform
is to ensure that the training ma-
terials used in new educational
programs are both accurate and
complete. Quality education

Under the new rules, conserva-

torship attorneys will be required to gain knowl-
edge about: (1) state and federal statutes includ-
ing the ADA, rules of court, and case law gov-
erning probate conservatorship proceedings,
capacity determinations, and the legal rights of
conservatees, persons alleged to lack legal capac-
ity, and persons with disabilities; (2) ethical
duties to a client under Rules of Professional
Conduct and other applicable law; (3) special
considerations for representing seniors and
people with disabilities, including individualized
communication methods; and (4) less restrictive
alternatives to conservatorships, including the use

cannot be left to chance. There
is a crucial need for the State Bar to approve only
those trainings that meet specific standards.
Training providers should submit the content of
seminars and qualifications of presenters to the
State Bar for pre-approval. Providers should not
be given carte blanche like they are now.

New educational standards sound good in theory,
but without the adoption of performance stan-
dards, conservatorship attorneys are free to use or
ignore what they learn. Attorneys are often not
providing their clients with effective representa-
tion. The pattern of deficient advocacy is also
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part of a pending ADA complaint with the De-
partment of Justice (filed by my organization,
Spectrum Institute). Adherence to performance
standards should be mandatory, not optional.

The California Supreme Court has the authority
to direct the State Bar to develop performance
standards for attorneys appointed to represent
clients in conservatorship proceedings. In devel-
oping such standards, the State Bar will not have
to start from scratch. Excellent standards have
been adopted in Massachusetts and Maryland.
The State Bar can also consider the ADA-compli-
ant performance standards submitted to the DOJ.

Once standards are developed by the State Bar
and approved by the Supreme Court, then a
method to monitor compliance will need to be
developed. Due to the nature of cognitive dis-
abilities, respondents in conservatorship proceed-
ings generally lack the ability to complain about
the deficient performance of their attorneys. As
a result, they lack meaningful access to the
complaint procedures of the State Bar.

To meet its ADA responsibilities to make its
services accessible, the State Bar will need to
find ways to address this problem. Perhaps
performance audits of a representative sample of
cases handled by these attorneys can help fill this
access-to-justice gap. The State Bar could also
require public defender offices to routinely
conduct performance audits of staff attorneys
who represent clients in probate conservatorship
proceedings.

Each of these steps will help ensure that seniors
and people with disabilities receive due process
in legal proceedings in which their fundamental
freedoms are placed at risk. But none of these
measures will do anything to help litigants who
do not receive an appointed attorney and are
therefore required to represent themselves in
complex legal proceedings.

As hard as it is to believe, some people with
serious cognitive disabilities are not receiving

court-appointed counsel in these cases. An audit
of cases in the Sacramento County Superior
Court confirmed that judges there do not appoint
attorneys in a significant number of cases.

Disability and seniors organizations filed a
complaint with that court arguing that the failure
to appoint counsel for probate conservatees
violated the ADA. The court’s response was a
shameful denial that people with cognitive dis-
abilities are entitled to an appointed attorney as
an ADA accommodation. A state civil rights
agency declined to open an investigation into the
matter. As a result, it appears that the court’s
denial of access to justice for seniors and people
with disabilities is a problem that will have to be
addressed by the Legislature or by the DOJ.

It has been said that a journey of a thousand miles
begins with a single step. The Judicial Council is
about to take a step on a long journey toward
comprehensive conservatorship reform.

This is an important step, to be sure, but one that
may lead nowhere unless the Supreme Court,
State Bar, and Legislature adopt additional re-
form measures. The question now is whether the
justices, bar association officials, and state legis-
lators have the will to do so.

Thomas F. Coleman is the legal director of Spec-
trum Institute, a nonprofit organization advocating
for guardianship and conservatorship reform.

www.pursuitofjusticefilm.com

tomcoleman(@spectruminstitute.org

This commentary was published in the Daily
Journal — California’s premier legal newspaper.
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Judicial Council, Teach Thyself

By Thomas F. Coleman

President George H.W. Bush signed the Americans
with Disabilities Act into law on July 26, 1990. The
measure went into effect on Jan. 1, 1992.

Even though nearly 30 years have passed since
Congress approved this landmark disability rights
law, the judicial branch of California still does not
understand it and as a result courts throughout the
state are not implementing it properly.

This problem was the focus of my remarks at a
meeting of the California Judicial Council last week.
I explained that actions of this rule-mak-

ing body are violating Title II of the

ADA provisions that apply to state and
local courts. In Tennessee v. Lane, 541 / ,
U.S. 509 (2004), the U.S. Supreme :

Court upheld the power of Congress to
regulate the courts in this manner.

Along with my verbal remarks, [ submit-
ted a report asking the Judicial Council
to make changes to court rules and edu-
cational materials so that judges and
court employees are correctly advised of their duties
under the ADA. The Judicial Council has been
misinforming the judiciary about the requirements of
the ADA since the time it adopted Rule 1.100 (for-
merly Rule 989.3) in 1996. It is time for the chief
justice and other members of the Judicial Council to
acknowledge this problem and take corrective action.

So what’s the problem? What exactly does the
Judicial Council misunderstand? Essentially, the
error rests on its insertion of a premise into the ADA
that does not exist. The Judicial Council believes that
unless a request for an accommodation is made by a
litigant or witness or other user of court services, that
judges and court staff have no obligations under the
ADA. That is a false premise.

Rule 1.100 is titled “Requests for Accommodations
by Persons with Disabilities.” It contains procedures
the courts should use if and when someone asks for an

Judicial

Education

accommodation. The rule is silent on what should
happen when judges or court employees become
aware that an individual has a serious disability that
interferes with his or her participation in legal
proceedings but the person does not make a re-
quest. Perhaps individuals are unable to do so
because they have cognitive or communication
disabilities that preclude them from asking.

Reports, brochures, and other materials on the
website of the judicial branch all give the impres-
sion that courts have ADA obligations only when
requests for accommodations are
made. In fact, one brochure comes
right out and states: “If no request for
accommodation is made, courts need
not provide one.” You can’t get
more explicit than that.

The Center for Judicial Education
and Research (CJER) publishes edu-
cational materials, produces training
videos, and conducts seminars to
educate judges and court employees
of their duties under the ADA. I reviewed these
materials pursuant to an administrative records
request. What I discovered confirmed that the
misunderstanding of the ADA permeates every-
thing that CJER has produced on this topic.

Judges throughout the state are relying on the
Judicial Council and CJER for guidance. Unfortu-
nately, when it comes to judicial duties under the
ADA, this reliance has been misplaced.

The statutory language of Title II of the ADA says
nothing about requests for accommodations.
Regulations adopted by the Department of Justice
to implement Title II also do not mention the need
for a request. Numerous federal court decisions
have clarified that a request is not required in order
for service providers to have a duty to provide an
accommodation.
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To reiterate, statutory provisions, DOJ regulations,
and a long line of federal precedents all send the same
message to state and local courts: requests are not
required. Rather, federal law tells courts they have a
duty to provide an accommodation, even without a
request, when they know that a litigant has a disability
that interferes with effective communication or
meaningful participation in a court proceeding. It is
the knowledge of such a condition, not a request, that
triggers ADA duties.

State and federal law could not be clearer. Any
program or activity that is funded by the state shall
meet the protections and prohibitions of Title II of the
ADA and federal rules and regulations implementing
the ADA. (Government Code Section 11135) The
Judicial Council, appellate courts, and superior courts
are funded by the state.

A public entity must offer accommodations for known
physical or mental limitations. See Title II Technical
Assistance Manual of DOJ. Even without a request,
an entity has an obligation to provide an accommoda-
tion when it knows or reasonably should know that a
person has a disability and needs a modification. See
DOJ Guidance Memo to Criminal Justice Agencies,
January 2017.

Some people with disabilities are not able to make an
ADA accommodation request. A public entity’s duty
to look into and provide accommodations may be
triggered when the need for accommodation is obvi-
ous. Updike v. Multnomah County, 930 F.3d 939 (9th
Cir 2017)

It is the knowledge of a disability and the need for
accommodation that gives rise to a legal duty, not a

request. Pierce v. District of Columbia, 128
F.Supp.3d 250 (D.D.C. 2015)

The import of the ADA is that a covered entity should
provide an accommodation for known disabilities. A
request is one way, but not the only way, an entity
gains such knowledge. To require a request from
those who are unable to make a request would elimi-
nate an entire class of disabled persons from the
protection of the ADA. Brady v. Walmart, 531 F.3d
127 (2nd Cir. 2008)

The erroneous interpretation of the ADA by the
Judicial Council has its most severe impact on
seniors with cognitive challenges and adults with
developmental disabilities who are implicated in
probate conservatorship proceedings. The moment
a verified petition is filed, the court knows that the
target of the proceeding most likely needs an
accommodation in order to participate in the pro-
ceeding in a meaningful way. Despite this knowl-
edge, judges and court staff are not conducting an
assessment of what those accommodations should
be. Instead, relying on erroneous advice from the
Judicial Council, they do nothing.

At last week’s meeting of the Judicial Council, a
new rule was adopted requiring court-appointed
attorneys in probate conservatorship proceedings to
receive training on a variety of important topics.
Among them is training on the requirements of the
ADA.

How ironic. Attorneys will be required to take
ADA training classes, while the Judicial Council
continues to instruct judges, attorneys, and the
public with an erroneously narrow court rule and
misleading educational materials.

Before this new training requirement goes into
effect on Jan.1, 2020, I have a bit of advice to
share: “Judicial Council, teach thyself.” 00O

Thomas F. Coleman is legal director of Spectrum
Institute, a nonprofit organization advocating for
access to justice for seniors and people with devel-
opmental disabilities. He may be reached at:
tomcoleman(@spectruminstitute.org

This commentary was published on October 1,
2019 in the Daily Journal — California’s premier
legal newspaper.
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We Count What We Care About

By Thomas F. Coleman
Daily Journal / Oct. 20, 2019

Bankers know to the penny how much money they
are managing in their financial institution. Elec-
tions are based on the actual number of votes cast,
not vague estimates. Workers know exactly how
much money should be in their monthly paycheck.

Schools keep tabs on how many students are en-
rolled. Employers track how many workers they
employ. Jailers count how many inmates they have
in their custody, and whether anyone is missing.
Mental hospitals know if any patients have eloped.

If we care about something, we devote attention to
it. When it comes to quantity,

greatly when it comes to the number of probate
conservatees in California.

Probate courts are sometimes referred to as “pro-
tection courts” because they are charged with
protecting the lives and well-being of the individu-
als whom they order into conservatorships. By law,
probate courts are required to send investigators out
to the homes of conservatees to check into their
status every two years.

Considering this mandate, and considering the
vulnerability of the seniors and adults with develop-
mental disabilities who are

we know the exact amount and
whether it is increasing or de-
creasing. Interms of quality, we
know the condition and whether
it is improving or deteriorating.

Since I have been studying the
probate conservatorship system
in California which is now go-
ing on seven years, I have been

under the “protection” of these
courts, it would seem logical —
indeed imperative — that the
chief justice and the Judicial
Council would know how
many conservatees the 58 su-
perior courts are protecting in
California. Surprisingly, they
don’t.

asking myself an important
question. How much does the
judiciary care about the thousands of probate
conservatees who are under its protection?

In a world of “counting equals caring” the answer
appears to be that these judicial protectors are not
really concerned about their protectees. Part of my
opinion is based on the fact that, in terms of adults
who are under an order of conservatorship, the
judicial branch does not care enough to even count
them.

The chief justice is not aware of how many adults
are under an order of conservatorship in California.
Neither is the Judicial Council. They do not know
the number of new probate conservatorship peti-
tions that are filed annually in the state. Even
various estimates from the judicial branch differ

One would think that local
courts would have an obliga-
tion to report to someone at the state level the
number of conservatees who are missing. How
many conservatees are these local courts unable to
locate? Obviously, if a court can’t locate someone
it can’t protect them.

Information that I have gathered from the Los
Angeles County Superior Court suggests that there
may be hundreds, if not thousands, of conservatees
who are missing — who simply cannot be located by
court investigators. These adults are no longer
considered part of the court’s “active” inventory of
probate conservatees. Just what category are these

missing people placed into? “Inactive” inventory?

In 2015, the presiding judge of the probate division
of the Los Angeles Superior Court told the State
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Senate that the Los Angles court had 10,000 “ac-
tive” probate conservatorship cases. As I sat in the
hearing room and heard this number, my ears
perked up.

Data gathered by Spectrum Institute from the
Department of Developmental Services earlier that
year showed that, just counting adults with devel-
opmental disabilities, there were more than 12,500
such adults in open conservatorship cases in Los
Angeles County. Add to that seniors and other
adults and there easily could have been another
3,000 open cases in Los Angeles County. By my
calculations there could have been 15,000 or more
adults under the protection of the Los Angeles
probate court in open conservatorship cases.

In her remarks to the Senate Judicial Committee,
the presiding judge alluded to the inability of the
court to properly monitor probate conservatees.
She advised senators that the court was severely
understaffed. The case loads of court investigators
were unmanageable.

The whistle the presiding judge was blowing with
her bated breath, barely audible to me, was not
heard at all by the senators. Fortunately, my ears
were sensitive to her encoded message because of
my own prior research into these numbers. My
interpretation of her testimony alarmed me:
“Conservatees are missing, and the court needs
more resources to find them and check on their
well-being.”

Let us remember that these protectees are vulnera-
ble adults, not old computers or other forms of
devalued property being counted by court adminis-
trators. They are people who have been involun-
tarily ordered into the protection of the courts.

Since this many people may be unaccounted for in
Los Angeles, how many probate conservatees have
unknown whereabouts in the entire state?

This is a serious problem. These adults could be
victims of ongoing abuse. It is imperative that a
“protector” notify law enforcement when a
“protectee” cannot be located. Resources should be
allocated to ensure that courts know the location

and the condition of each and every adult who is
under their protection.

My plea to the judiciary is simple: “Don’t pretend
to protect. Actually do it.”

The first step to fixing a problem is to acknowledge
there is one. This issue of missing conservatees is
something that needs to be addressed, without
delay, by the chief justice and the Judicial Council.
The judicial branch should demonstrate that it
sincerely cares about seniors and people with
disabilities. For starters, it needs to begin counting
the people it is protecting. The judicial branch also
has a legal obligation to know where these individ-
uals are living, and to determine their physical,
medical, and psychological condition.

The judges can’t do the protecting themselves.
They rely on court investigators to monitor these
cases. Investigators are supposed to see conser-
vatees in person every two years and conduct an
assessment of their well-being. According to the
report issued by the Senate Judiciary Committee in
2015, in some areas of the state these biennial
investigations are sometimes delayed for years.

What should be done about the problem of missing
conservatees, unreasonably high caseloads of court
investigators, and the backlog of biennial reviews?

For starters, the chief justice should direct the
Judicial Council to conduct a statewide survey of
all 58 superior courts to gather information about
these protectees. How many new probate conserva-
torship cases are filed each year? How many open
cases are there? How many of these conservatees
are missing? Are the statutorily-mandated biennial
reviews being conducted in a timely manner? What
is the caseload of each court investigator?

It is time for the judicial branch to show that it
cares about probate conservatees. It should gather
essential information about them. In other words,
it should start counting. 000

Thomas F. Coleman is legal director of the Disabil-
ity and Guardianship Project of Spectrum Institute.
Email him at: tomcoleman@spectruminstitute.org

31



mailto:tomcoleman@spectruminstitute.org

The Right to Counsel Needs a Legislative Fix

By Thomas F. Coleman

For several years I have been studying the probate
conservatorship system in California. After exten-
sive legal research, many interviews, and several
audits of scores of cases, I have concluded that
access to justice in these proceedings is illusory
without a meaningful right to counsel.

The system looks good on paper. However, in
actual practice it is terrible. The rights of seniors
and other adults with disabilities are being routinely
violated in probate conservatorship proceedings.

Less restrictive alternatives are not seriously consid-
ered. Professional capacity assessments are not
being conducted in most areas of decision-making.
Some proposed conservatees never

appear in court. Many individuals

are not provided with an attorney.

The biggest take away from my
research is quite clear. If each
conservatee and proposed conser-
vatee had a well-trained and compe-
tent attorney who provided legal
services as a zealous advocate, anew
era of accountability would signifi-
cantly reduce the systematic errors,
omissions, and abuses that have been
occurring on a routine basis.

What is keeping this era of accountability on the
distant horizon? Why is access to justice out of the
reach of the 5,000 or so vulnerable adults who are
targeted by newly filed conservatorship petitions
each year? Why are the other 60,000 or so of them
who are living under an order of conservatorship
doomed to accept their fate without the ability to
challenge illegal court orders?

The answer is simple. They are not guaranteed the
right to a competent attorney who will advocate for
and defend them with the same care and vigor that
attorneys do for non-disabled litigants who privately
retain them in other types of civil cases.

The cause of this problem is easily identifiable. The
probate code does not explicitly affirm the right of
such litigants to retain an attorney of their choice,
nor does it mandate the appointment of counsel if
they can’t retain one. The law currently does not
specify that such attorneys must act as zealous
advocates. There are not existing performance
standards to guide the advocacy practices of these
attorneys. The law does not expressly require the
appointment of counsel for conservatees on appeal.

The failure of the conservatorship system to provide
competent counsel to conservatees at each and every
critical stage of the proceeding is not theoretical. It
impacts real people in very significant ways.

When 34 year-old conservatee Michael
P. was removed from the home of his
parent-conservators in 2012, an attor-
ney was appointed to represent him by
the court in Lancaster. Due to a half-
baked investigation by the lawyer,
Michael was returned home. Just a
few weeks later, he died wunder
circumstances the coroner found con-
cerning. Had there been performance
standards for appointed attorneys, a
more thorough investigation might
have saved Michael from a premature death.

That same year, 26 year-old Gregory D. was in the
midst of a visitation dispute initiated by his father in
Los Angeles — a parent whom Gregory said he
feared. His court-appointed attorney surrendered
Gregory’s constitutional right to freedom of associa-
tion by agreeing, over Gregory’s objection, to an
order requiring Gregory to spend every third week-
end with his father. During those visits, Gregory
was forced to attend church services — something
Gregory despised.

Gregory’s mother appealed, arguing that the order
should be reversed as a violation of her son’s First
Amendment rights. Of course, the attorney who
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surrendered Gregory’s rights did not file an appeal to
challenge his own flawed advocacy. Instead of
appointing an attorney to represent Gregory on
appeal, the appellate court dismissed the appeal,
ruling that Gregory’s mother lacked standing to
appeal for her son. Had Gregory been provided an
attorney on appeal, the court would have reached the
merits of the issues and Gregory could have been
freed from this ongoing forced visitation.

The following year, 19 year-old Stephen L. was
drawn into a conservatorship proceeding in Los
Angeles. His court-appointed attorney made allega-
tions to the court that would have resulted in Ste-
phen losing the right to vote — a right that Stephen
had indicated he wanted to keep. The only reason
Stephen was not disenfranchised was because the
attorney reluctantly withdrew his allegations after
intervention by Spectrum Institute. The jeopardy to
Stephen’s right to vote would not have occurred had
the law specified that appointed attorneys must
advocate for the stated wishes of their clients.

About the same time, 59 year-old David R. was not
as fortunate as Stephen. David, a former producer
with National Public Radio, was stripped of his right
to vote by a judge in San Diego. The appointed
attorney did not seek to protect David from disen-
franchisement. A few years later, when David asked
the court to reinstate his right to vote, the court did
not appoint an attorney for him. It was only through
media exposure and persistent outside agitation that
David regained his right to vote. Had attorney
performance standards existed, David likely would
never have lost his right to vote in the first place.

Consider 81 year-old Theresa J. When she was
forced to participate in conservatorship proceedings
in Los Angeles, Theresa hired an attorney. The
court refused to acknowledge her chosen lawyer.
Over Theresa’s objection, another attorney was
appointed to represent her. He ignored Theresa’s
opposition to a conservatorship and instead advo-
cated for one. Had California law specifically
affirmed the right of proposed conservatees to retain
counsel, or had performance standards existed, these
transgressions never would have happened.

The case of 80 year-old Katherine D. is instructive.
About three years ago, the Alameda County Superior
Court conducted probate conservatorship proceed-

ings without appointing an attorney to represent
Katherine, despite the fact that her dementia pre-
cluded her from representing herself and defending
her estate. Even though she had a pre-arranged trust,
Katherine and her estate were placed under the
control of a conservator.

Ashley E., a 26-year-old autistic woman, was or-
dered into a conservatorship earlier this year.
Ashley did not appear in court and the public de-
fender she was assigned never once met her.
Ashley’s case cries out for performance standards.

Violations of the right to counsel are widespread.
Two years ago, a whistle-blower report revealed that
in Sacramento and surrounding counties, proposed
conservatees routinely are not being provided with
an attorney. When attorneys are appointed, many of
them perform incompetently.

The problem at the appellate level is a policy failure.
No statute or court rule specifically directs the Court
of Appeal to appoint counsel when it learns that a
conservatee does not have a lawyer on appeal.

The right to counsel for conservatees, both in the
trial court and on appeal, should be spelled out in
statute. The role of such attorneys should be defined
and performance standards should be developed.
There can be no access to justice for conservatees
without the assistance of competent counsel.

The Legislature should pass the right-to-counsel bill
being developed by Spectrum Institute. It is en-
dorsed by various seniors and disability rights
organizations. The Judicial Council should support
the bill and the governor should sign it into law.

The right of conservatees to competent counsel at
every stage of conservatorship proceedings should
be affirmed by all three branches of government.
The time to fix this problem is now.

Thomas F. Coleman is legal director of the Disabil-
ity and Guardianship Project of Spectrum Institute.
Email him at: tomcoleman@spectruminstitute.org
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Crafting Better Legal Services in Conservatorship Cases

By Thomas F. Coleman
Daily Journal / November 20, 2019

“This call may be monitored for quality assurance
purposes.” We have all heard this statement when
we are on the phone with private-sector businesses
that sell products or provide services to consumers.

Businesses often make the quality of products or
services a priority when they have stiff
competition. But when a monopoly exists or when
there is a captive audience, quality may take a back
seat to efficiency.

Quality assurance is not what most of us think
about in terms of government
services. This is especially true

were also completely at the mercy of their court-
appointed lawyers.

Local judges had total control over the recruitment
and payment of the attorneys they appointed in
dependency cases. This was a “spoils system”
where there were favorites who received many
appointments and other attorneys who received
very few cases. Attorneys had an incentive to
please the judges so they would be appointed in
future cases and thereby increase their revenue
stream.  Pleasing the judges often meant
negotiating settlements in order to
help the judges move cases

when it comes to judicial
services in court proceedings.
Whether judges and attorneys are
actually implementing the
minimum standards established
by the legislature is not
something that most litigants feel
they have much control over.

Think about public attitudes

through the system quickly and
efficiently.

The court-appointed attorney
system worked well for the judges
who controlled it and for the
attorneys they favored. It did not
work so well for the parents or
children who were pushed through
the system with settlements that

regarding public defenders.

What comes to mind for most

people are large caseloads, plea bargains, and
assembly-line justice. Even though there are
excellent public defenders who deliver quality
services, they are thought of as the exception and
not the rule. No one would expect to find a
customer service representative or quality
assurance department in the office of a public
defender.

For decades, the same expectation existed for legal
services being provided to litigants in juvenile
dependency proceedings. When one or both
parents were hauled into court for abuse or neglect,
they were provided with a court-appointed attorney
to defend them. These parents had no control over
the quality of legal services they were provided. It
was a take-it-or-leave-it situation. The children

may not have been in their best
interest. For them, efficiency often
took precedence over justice.

Eventually some lawyers and child welfare
organizations started to push back against this
court-appointed attorney system controlled by local
judges. The momentum for change grew to the
point that systemic deficiencies could no longer be
swept under the rug.

With the advent of a pilot project called DRAFT,
quality legal services went from an oxymoron to an
expectation in child dependency proceedings.
Authorized by the legislature, the Judicial Council
started the Dependency, Representation,
Administration, Funding, and Training Program in
2004. The goal of DRAFT was to stabilize costs
related to appointed dependency counsel and to test
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the use of performance and compensation
standards for attorneys in juvenile dependency cases.
When it was started in 2004, ten court systems
volunteered to participate. Staff of the Judicial
Council worked with participating courts, attorney
providers, and an oversight committee to create
new standards for dependency counsel caseloads,
compensation, and performance. The pilot project
was so successful that just three years later ten
more courts were added to the program.

Components of the DRAFT program include:
competitive bidding from law firms that want to
represent clients in juvenile dependency
proceedings; caseload standards; compensation
standards that rationalize compensation and allow
for regional differences due to cost-of-living
expenses; performance standards that are written
into the contracts with participating law firms; and
comprehensive training programs.

The DRAFT program also uses social services data
to evaluate the impact of the program on well-
being outcomes for the children. The subliminal
message to the families involved in these
proceedings could well be: “This proceeding may
be monitored for quality assurance purposes.”

When I was recently at a meeting of the Judicial
Council to speak to its members about the need for
reforms in the conservatorship system, I sat in the
audience listening to reports by several
committees. During one presentation I heard
mention of the DRAFT program. My ears perked
up. Perhaps this approach to legal services for
children and parents in dependency cases could be
a model for legal services in probate
conservatorship proceedings.

Under current probate law, judges in each superior
court appoint attorneys to represent seniors and
other adults with disabilities in conservatorship
cases. In some locations, this is done on an ad hoc
basis without any systemic checks and balances.
In other places, such as Los Angeles County, the
court-appointed attorney system smacks of
cronyism without any demonstrated concern for
quality or accountability.

One major benefit of the DRAFT program is that
it focuses more on justice than efficiency. Another
is that by having a state agency administer the
program, local judges can focus exclusively on
what they are elected to do — judging cases.
DRAFT eliminates actual or potential violations of
judicial ethics that are inherent in a legal services
program operated by judicial officers.

California needs a similar program to administer
legal services for conservatees and proposed
conservatees. These involuntary and vulnerable
litigants would benefit immensely if judges no
longer appointed, coached, and paid the attorneys
who appear before them in conservatorship
proceedings. Justice would be much better served
if these lawyers were no longer dependent on
appointments by local judges for a steady stream of
income.

The legislature should authorize the Judicial
Council to develop a Conservatorship,
Representation, Administration, Funding, and
Training Program (CRAFT). In addition to all of
the benefits of the DRAFT program, this pilot
project would eliminate the incentive that currently
exists in conservatorship proceedings for attorneys
to protract litigation when there are assets they can
tap into for their fees, or to expedite the cases of
indigent clients due to financial disincentives or
excessive caseloads. CRAFT could start with a
few court systems, be evaluated, and then expand
to others.

It is time for the State of California to craft a legal
services program for conservatorships that reduces
the possibility of financial exploitation and that
eliminates judicial favoritism. Seniors and other
adults with disabilities caught up in
conservatorship proceedings deserve the same
quality assurance protections the state has been
giving for more than a decade to children and
parents in juvenile dependency proceedings. OO¢

Thomas F. Coleman is legal director of the Disability
and Guardianship Project of Spectrum Institute.
Email him at: tomcoleman@spectruminstitute.org

35



mailto:tomcoleman@spectruminstitute.org

Making the State Bar Complaint System ADA Accessible

By Thomas F. Coleman
Daily Journal / November 29, 2019

The California State Bar has its main office in a
commercial building in San Francisco. Such struc-
tures must comply with the physical access require-
ments of the Americans with Disabilities Act.

Common areas of the entire building as well as the
offices of the State Bar must be accessible to
people with disabilities. Being an association for
lawyers, I have no doubt that State Bar employees
are very familiar with ADA’s physical access
requirements. But I have reason to doubt their
awareness of the organization’s duties to ensure
that people with mental disabilities

Investigating complaints serves other goals too,
such as protecting the integrity of the judicial
system and legal profession, maintaining high
professional standards for attorneys, and preserv-
ing public confidence in the legal profession. (Gold
v. State Bar, 49 Cal.3d 908, 913 (1989)) These
goals are frustrated when a segment of the public
lacks meaningful access to this system.

The State Bar professes a policy that people with
disabilities should have full and equal access to its
proceedings, services, and programs. Its website

says that people with disabilities

have full and equal access to ser-
vices of the State Bar.

As an arm of the Supreme Court,
the State Bar is a government
agency. Government Code Section
11135 requires all state-funded
agencies to obey Title II of the
ADA. This includes compliance
with regulations and judicial deci-
sions implementing Title II and

[
Complaint

can contact the State Bar for “help
or reasonable accommodation in
connection with filing a misconduct
complaint against an attorney
licensed by the State Bar.”

__-T ' The website is silent, however,
about how someone with a cogni-
tive disability would gain access to
the complaint process. Some dis-
abilities make it impossible for

other federal disability rights laws.

Federal regulations and judicial opinions make it
clear that the ADA protects more than physical
access. People with physical and mental disabili-
ties must be provided meaningful participation in
all services that a public entity offers.

Because State Bar officials know that clients of
some attorneys have mental disabilities that dimin-
ish their access to bar association services, federal
law requires the organization to remove unneces-
sary barriers to participation by these individuals in
those services.

One of the most important programs of the State
Bar is its complaint system, the primary purpose of
which is to assure the protection of the public.
(Tenner v. State Bar, 28 Cal.3d 202, 206 (1980))

people to make a request for assis-
tance or to even know when they are a victim of
attorney misconduct.

Research by Spectrum Institute into the practices of
court-appointed attorneys representing seniors and
other adults with disabilities in conservatorship
proceedings has revealed a pattern of ethical viola-
tions and many instances of blatant malpractice.
Family members involved in conservatorship
proceedings also have observed such violations
being committed against their disabled loved-ones.

When witnesses to attorney misconduct have filed
complaints with the State Bar against court-ap-
pointed attorneys, they have been told they lack
standing to complain. They have been informed
that only the actual client or an authorized repre-
sentative may initiate the investigation process.

36




This is a Catch-22 for clients with mental disabili-
ties. A complaint will only be investigated when
the actual client files it, but some clients with such
disabilities are unable to do so.

I recently raised this issue with an official at the
State Bar and got the same response — no third
party standing is allowed. Reference was made to
Business and Professions Code Section 6093.5.

Section 6093.5 says no such thing. That statute
deals with communications from the State Bar to
third parties, not communications fo the State Bar.
Once I realized this statutory rationale was illusory,
I did some more research. What I found were
authorities that completely contradict this unjusti-
fied excuse for denying investigations.

Business and Professions Code Section 6044
authorizes the State Bar, with or without the filing
of a complaint, to initiate and conduct investiga-
tions of all matters relating to the discipline of a
lawyer or any other matter within its jurisdiction.
Business and Professions Code Section 6077 gives
it the power to discipline attorneys who willfully
breach the rules of professional conduct. There-
fore, even if a communication to the State Bar
about attorney misconduct were not considered to
be a formal complaint, an investigation could be
initiated anyway.

The State Bar is sending inconsistent messages.
When it wants to close a complaint without investi-
gation, staff members tell families or others that
only the actual client can file a complaint. This
advice directly contradicts a website statement that
“The State Bar’s Office of Chief Trial Counsel
handles complaints from clients, members of the
public, and other attorneys over unethical profes-
sional conduct.”

So there it is in black and white. Members of the
public are authorized to file complaints when they
become aware that an attorney has breached ethical
or professional duties.

Attorneys who become aware of such misconduct
can also file complaints. Although they may not
have a legal duty to do so, attorneys may have a

moral or ethical obligation to report known impro-
prieties of other lawyers to the State Bar (San
Francisco Bar Association Opinion 1977-1). A
moral obligation is even more imperative when the
victim is someone with a cognitive disability.

The failure of the State Bar to process third-party
complaints undermines its own policies on access-
ability, is inconsistent with provisions of the State
Bar Act, and also violates Title II of the ADA.
This failure not only tarnishes the organization’s
own reputation but also implicates the California
Supreme Court since the State Bar operates under
the supervision of that court.

By giving bad information to the public about who
may file complaints, employees of the State Bar are
violating Business and Professions Code Section
6092.5. That statute obligates the State Bar to
“Inform the public, local bar associations and other
organizations, and any other interested parties
about the work of the State Bar and the right of all
persons to make a complaint.” All persons. There
is no ambiguity in that.

New legislation is not needed to fix this problem.
Business and Professions Code Section 6086
delegates authority to the board of trustees to adopt
rules for “the mode of procedure in all cases of
complaints against licensees.”

The first step to make the complaint process acces-
sible to people with cognitive disabilities is for the
trustees to implement what the law already allows
— third party standing to initiate complaints. Other
measures should also be explored, such as annual
audits of attorney performance in a random sample
of conservatorship cases and imposing discipline
when an audit reveals misconduct.

If the State Bar does not initiate such reforms on its
own volition, the California Supreme Court should
direct it to so, thereby making ADA accessibility to
the complaint and disciplinary system a reality.

Thomas F. Coleman is legal director of the Disability
and Guardianship Project of Spectrum Institute.
Email him at: tomcoleman@spectruminstitute.org
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Conservatees Are Legally Entitled to Better Therapy Options

By Thomas F. Coleman
Daily Journal / January 9, 2020

More than 43,000 adults with intellectual and develop-
mental disabilities are living under the protection of
California courts. Judges have adjudicated them as
unable to care for their own basic needs and therefore
have appointed conservators to take charge of their
lives. About 5,000 new probate conservatorship
proceedings are initiated each year in the state.

Statistics on the prevalence of abuse of people with
disabilities indicate that a high percent of such adults
— perhaps a majority — have been victims of emotional,
physical, or sexual abuse. Many have
experienced such abuse during their
childhood years.

Studies show that adverse childhood
experiences can have lifetime conse-
quences. The after-effects of such
childhood trauma can result in harmful
medical conditions as well as serious
mental illnesses. This may manifest as
chronic anxiety, aggression, PTSD, or
depression.

Other studies indicate that people with intellectual and
developmental disabilities experience a higher rate of
mental illness than the general population.

Parents, relatives, and service providers may witness
individuals with developmental disabilities engaging
in troubling behaviors —actions that make life difficult
for the individuals and those around them. They often
seek professional help to change these behaviors.

Applied behavior analysis (ABA) may be seen as way
to make troubling behaviors disappear. However, as
Dr. Karyn Harvey told an audience of mental health
professionals in Texas: “When we only address
behaviors, we miss the true cause and root of difficul-
ties.” Harvey is a psychologist with decades of
experience in providing therapy to children and adults
with developmental disabilities.

Dr. NoraJ. Baladerian, a clinical and forensic psychol-

ogist and director of the Disability and Abuse Project
of Spectrum Institute, also teaches this in her training
programs for therapists and other service providers.
Dr. Baladerian is critical of ABA because it asks the
wrong question. She says that healing can only occur
when the focus shifts from behaviors to causes.

When conservatees have a medical problem, they are
entitled to the benefit of a full range of treatment
options. All causes of the medical problem are
explored. When bleeding is the problem, medical
doctors look for the cause of the
bleeding. They don’t just apply a Band-
Aid or prescribe a clotting medication to
make the bleeding nuisance go away.

Conservatees who have troubling
symptoms, including behavioral
problems, are entitled to mental health
services that address the symptoms as
well as the causes. Simply referring
them to an ABA specialist is not suffi-
cient.

The state of California, through the judicial branch,
has a duty under the due process clause of the U.S.
Constitution to ensure the well-being of persons
taken into its custody or placed under its protection.
When this duty is violated by the state, federal
intervention is warranted. This occurred, for exam-
ple, when courts placed the state’s prison health care
system under receivership.

California judges have removed the right of these
43,000 adults to make their own medical decisions.
The authority to select medical providers and choose
forms of medical or mental health treatment has been
delegated by the state to conservators. The decisions
made by these agents of the state may cause liability
not only to themselves but to the state government
that gave them such power.

Depriving conservatees of the full range of mental
health therapies that would be available to persons
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without disabilities also may violate laws prohibiting
disability discrimination. This includes the federal
Americans with Disabilities Act and the state Unruh
Civil Rights Act. Conservators and regional center
case managers should consider the potential for civil
liability under these laws before depriving a conser-
vatee of meaningful psychological services from
qualified mental health professionals.

There is also the potential for criminal liability if
conservators or regional centers ignore a conservatee’s
obvious need for psychological therapy or if they
choose to focus on behavior modification rather than
mental health evaluation and treatment that addresses
the underlying causes of those symptoms.

Penal Code Section 368 makes dependent adult abuse
a crime. Conservatees are considered dependent
adults. It would be a criminal offense for a conserva-
tor to willfully permit the health of a conservatee to be
injured. Failing to secure treatment from a qualified
mental health professional to address the underlying
causes of troubling behaviors is clearly permitting the
health of a conservatee to be injured.

Under Welfare and Institutions Code Section
15610.57, a conservator would be guilty of neglect for
failing to provide medical care for the mental health
needs of a conservatee. Someone who is displaying
adverse behavioral, medical, or emotional symptoms
from prior abuse needs a proper evaluation of the
causes as well as a treatment plan that focuses on more
than just suppressing the disturbing symptoms.

Ifa conservatee were crying out in pain, nobody would
dare claim that gagging the patient to suppress the
noise would be an appropriate form of treatment. A
conservator who permitted such an approach could be
subjected to civil and criminal liability. The same
should hold true for the willful failure of a conservator
to identify qualified mental health professionals and
transport a conservatee to that professional for evalua-
tion of the causes and development of a treatment plan
that considers a full range of therapeutic options.

In theory this is all rather straightforward. What may
be difficult, however, is finding a qualified mental
health professional with experience treating people
with developmental disabilities and who is acquainted
with treatment options other than ABA methods.

Identifying such professionals and making that list
available to regional centers, conservators, conser-
vatees, parents, relatives, and service providers is a
project that should be undertaken immediately. The
Secretary of the California Health and Human Ser-
vices Agency should convene an inter-agency task
force to address this issue. It should involve the
Association of Regional Center Agencies and the
Department of Developmental Services. The Califor-
nia Psychological Association should be invited to
participate as a consultant.

Because this matter involves individuals who are
under the protection of the superior courts in ongoing
legal proceedings, the HHS Secretary should invite
the Judicial Council, California Public Defenders
Association, County Counsels Association, Profes-
sional Fiduciaries Bureau, and the California State
Association of Public Administrators, Public Guard-
ians, and Public Conservators to participate too.
Organizations that provide advocacy or services for
people with intellectual and developmental disabili-
ties should also be invited to participate.

The adequacy of mental health services for conser-
vatees with developmental disabilities is an issue that
also should be addressed by the California Legisla-
ture. A hearing by the Assembly’s Select Committee
on Intellectual and Developmental Disabilities would
be an appropriate way for the Legislature to begin to
address this important topic.

Such a legislative hearing should focus not only on
the current availability of qualified mental health
professionals who use trauma-informed care in their
practices, but should explore ways in which the state
can make such care more available. This includes
creating incentives to develop better training pro-
grams for professionals so they can provide trauma-
informed services to this population as well as
encouraging more university students to go into this
field after they graduate. O0<¢

Thomas F. Coleman is the legal director of the
Disability and Guardianship Project of Spectrum
Institute. Coleman can be reached by email at:
tomcoleman(@spectruminstitute.org

The Daily Journal is California’s premier legal newspaper.
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The GAL Process Raises Serious Constitutional Issues

By Thomas F. Coleman
Daily Journal / April 22, 2020

The appointment of a guardian ad litem in civil
litigation is usually done under the radar and
therefore avoids public scrutiny. Selecting, ap-
pointing, and directing a GAL is a technical pro-
cess that seems so legalistic that its constitutional
implications have mostly gone unnoticed by civil
libertarians.

In reality, however, the guardian ad litem process
is sometimes a Trojan horse whereby someone can
seize control of litigation and steer it in a desired
direction. The person initiating the GAL tactic
could be an opposing party or even the judge. In
either event, a GAL appointment in-
fringes on constitutional rights and in
some cases is done without giving a
litigant the benefit of an evidentiary
hearing into the issue of capacity.

California courts provide individuals an
opportunity to be heard in civil cases.

Once someone becomes a party in a

case, the individual may make motions,

file objections, and demand an eviden-

tiary hearing on the matter in dispute.

During such a hearing, the litigant may engage in
various procedures such as confronting adverse
witnesses, objecting to the admission of evidence,
and presenting evidence.

With the assistance of an attorney of choice, it is
the individual litigant who controls the direction
and presentation of the case. This right to litigate,
however, can be taken away in a probate proceed-
ing if the court finds the litigant is “an incapaci-
tated person.” Probate Code Section 1003(a)(2). In
other types of civil litigation, a court may take
away an individual’s right to litigate if the court
determines the person is “lacking legal capacity to
make decisions.” Code of Civil Procedure Section
373(c).

LITIGATION

(I

Thousands of cases involving seniors and other
adults with actual or perceived disabilities are
processed through the probate division of the Los
Angeles County Superior Court each year. Accord-
ing to the court’s 2018 Annual Report, more than
3,700 conservatorship and trust cases were pro-
cessed that year. Since the Los Angeles court
accounts for about 25% of probate cases in the
state, there could be 15,000 such cases processed
each year throughout California.

According to the website of the Los Angeles
County Bar Association, guardians ad litem, aka
GALs, are playing an increasingly
frequentrole in probate matters. The
increasing use of GALs, and the
constitutional intrusions they create,
call for greater scrutiny of the pro-
cess by which they are appointed.

Replacing a litigant with a GAL
infringes on the constitutional right
to manage one’s own litigation.
“Due process considerations attend
an incompetency finding and the
subsequent appointment of a guardian ad litem.”
Ferrelli v. River Manor Health Care Center, 323
F.3d 196, 203 (2d Cir. 2003). “The appointment of
a guardian ad litem deprives the litigant of the right
to control the litigation and subjects him to possi-
ble stigmatization.” Thomas v. Humfield, 916 F.2d
1032, 1034 (5th Cir. 1990).

An order appointing a GAL also infringes on the
First Amendment rights of a litigant. Every person
has a constitutionally protected right to petition the
government for redress of grievances. This is not
limited to seeking redress through the legislative
process. The First Amendment also protects an
individual’s right to have access to the courts to
vindicate his or her rights.
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Foisting a GAL on a litigant also infringes on
freedom of speech because, once appointed, it is
the GAL and not the litigant and his or her chosen
counsel who shapes the messages delivered to the
court through pleadings, presentation of evidence,
motions, objections, and oral argument. Freedom
of speech contemplates effective communication.
United Farm Workers etc. Committee v. Superior
Court, 254 Cal. App. 2d 768, 773 (1967). Making
a GAL the spokesperson for a litigant interferes
with a litigant’s right to control the messaging,
thereby rendering the communications to the court
ineffective.

For litigants in probate court who are not indigent,
the appointment of a GAL also involves the confis-
cation of assets. A court may order the reasonable
expenses of a GAL, including compensation and
attorney fees, to be paid from the assets of the
litigant for whom a GAL is appointed. Probate
Code Section 1003(c). This could require a litigant
to pay tens of thousands of dollars in fees to some-
one who may be using strategies objected to by the
litigant or advocating for a result contrary to the
litigant’s wishes.

While the Legislature has enacted statutes authoriz-
ing courts to appoint a guardian ad litem to control
civil litigation for someone determined to be “an
incapacitated person” or “who lacks the capacity to
make decisions,” there are no statutes specifying
the criteria or the procedures to be used in making
this determination in civil litigation.

If the court believes there is reasonable doubt
based on substantial evidence of incapacity to
litigate, then due process requires the court to give
notice to the party of the court’s concern and to
provide a meaningful opportunity to be heard on
the matter. This issue would generally arise when
the court on its own motion or on request of an-
other party is considering the appointment of a
GAL to litigate on behalf of a party who lacks the
capacity to litigate even with the assistance of
counsel.

When the issue of appointing a GAL arises, the
court has two issues to determine. One is substan-
tive and the other is procedural. The substantive

issue is what level of incapacity must exist to
deprive an individual of the right to control and
direct litigation and to communicate to the court
through retained counsel. The procedural issue
involves the methods to be used in making this
substantive determination.

Once a GAL is appointed in a civil case, a litigant
becomes little more than a bystander or observer in
the case. While California law may allow the party
to appeal from an order appointing a GAL, statu-
tory and case law are ambiguous as to whether the
order is immediately appealable or only after a final
judgment is rendered.

Since the appointment of a GAL is a drastic mea-
sure that undermines fundamental constitutional
rights, the criteria and procedures for this process
should be clearly spelled out in law, including the
right to an immediate appeal.

Current law is ambiguous on all of these issues.
That is why Spectrum Institute will be submitting
a capacity assessment report to the governor, chief
justice, and legislature later this year, recommend-
ing clarifications to protect the rights of seniors and
people with actual or perceived disabilities who
become involved in court proceedings.
(https://spectruminstitute.org/capacity/)

That is also why Spectrum Institute recently filed
an amicus curie letter with the Supreme Court
asking the justices to grant review in the case of
Bradford Lund. v. First Republic Trust Company
(S261165) to decide the immediate appealability of
an order appointing a GAL, in this case one that
was entered without an evidentiary hearing on the
issue of Mr. Lund’s actual capacity.

It’s time for officials in all three branches of gov-
ernment to recognize the seriousness of the GAL
process and to clarify the law so that unnecessary
constitutional intrusions are avoided. ¢ ¢ ¢

Thomas F. Coleman is the legal director of Spec-
trum Institute, a nonprofit advocating for the right
of seniors and people with disabilities. Email him
at: tomcoleman@spectruminstitute.org
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#FreeBritney Movement Calls for Conservatorship Reforms

By Thomas F. Coleman
Daily Journal / Nov. 6, 2020

According to Rolling Stone magazine, Britney Spears
is “one of the most successful artists of all time.”
Millions of her fans would agree.

Spears is rich. Super rich. She reported more than
$59 million in assets at the end of 2018. However,
since 2008 when she was involuntarily placed into a
probate conservatorship in California, she has not
been able to control her own assets. A court placed
control of her finances with Britney’s father and a
professional fiduciary.

Many of Britney’s fans believe the conservatorship
order should be lifted. They argue that

operate a motor vehicle, send and receive mail, and
access her finances.”

In addition to judicially imposed restrictions of
Britney’s freedoms, the website lists the types of civil
rights violations and injustices that are occurring to
tens of thousands of other conservatees in California.
It is estimated that more than 60,000 adults currently
have open conservatorship cases in the state and more
than 5,000 new cases are filed each year.

The #FreeBritney movement’s website complains that
too many of these vulnerable adults have been “denied
due process, deprived of property,

the emotional and psychological
problems that prompted judicial
intervention some 12 years ago no
longer exist. They want the restrictions
on her financial and personal life to end.

To bring public attention to their cause
— one that also seeks broad
conservatorship reforms — the
#FreeBritney movement is staging a
rally outside of the Stanley Mosk
Courthouse in downtown Los Angeles

FREE
BRITNEY
RALLY

END CONSERVATORSHIP ABUSE

Tuesday, November 10
12:30 PM PT

Stanley Mosk Courthouse
LOS ANGELES

Please wear a face covering and observe
social distancing guidelines.

deprived of liberty, denied right to
confront accusers, denied right to trial,
denied right to counsel, unlawfully
confined and isolated, and unlawfully
chemically restrained.”

A review of court records in Britney’s
case shows a number of such
violations, especially the violation of
her right to counsel. Had she been
represented by an attorney of her own
choice, perhaps many of the other

on November 10 at 12:30 p.m. Perhaps
as they come and go during the lunch
hour, some of the probate court judges who control
the lives of more than 15,000 conservatees in Los
Angeles County will notice the protest and learn of'its
demands.

What injustices do these supporters say their pop star
idol has endured? For starters, the #FreeBritney
movement’s website articulates the incongruity of
Britney’s abilities and work ethic with the harsh
restrictions that have been placed on her freedom.

The website notes: “Since the beginning of the
conservatorship, Britney Spears has recorded 4
albums and performed in 4 world tours in addition to
a 4-year Las Vegas residency.” And yet, despite her
ability to function at such a high level, the website
states: “Under the conservatorship, Britney Spears
has been denied the freedom to make phone calls,

violations would not have occurred, or
if they had happened, they would have
been challenged on appeal.

When her conservatorship proceeding was initiated in
2008, Britney wanted to be represented by her own
lawyer. The court would have none ofiit. Her chosen
lawyer was summarily dismissed and replaced by a
court-appointed lawyer selected by the judge
presiding in her case. This ruling caused the first civil
rights domino to fall, resulting in future violations of
her rights, such as Britney’s court-appointed lawyer
sometimes arguing against her rights.

Forcing a litigant to accept a court-appointed lawyer
in a conservatorship proceeding violates many aspects
of due process. Among them is the right to have an
attorney who does not have a conflict of interest.

The court-appointed attorney assigned to the case had




dual loyalties. He was supposed to represent Britney
but he also had a duty to assist the court in the
resolution of the matter to be decided. (Local Rule
4.125.) This local court rule creates a potential, if not
actual, conflict of interest because it gives an
appointed attorney two people to satisfy — the client
and the judge. Furthermore, once an attorney is
appointed, no other attorney may represent a
conservatee or proposed conservatee. This
undermines the right of a litigant to be represented by
counsel of choice. (Local Rule 4.126.)

Britney Spears, and other proposed conservatees like
her, have a right to a lawyer who will advocate for
their stated wishes and defend their constitutional
rights. Having a court-imposed lawyer who is
dependent on a judge for fee authorizations in the
instant case and appointments in future cases
undermines the prospect of zealous advocacy. It is
hard for an attorney to challenge judicial actions when
the attorney is thinking about a stream of income that
depends on the judge in the case at hand.

An attorney has duties “as a zealous advocate and as
protector of his client’s confidences.” California
State Auto Association v. Bales, 221 Cal.App.3d 227
(1990). Case law speaks of “an attorney's duties of
loyalty, confidentiality, and zealous advocacy.” In re
Zamer G, 153 Cal. App.4th 1253, 1267 (2007).

The judge in Britney’s case grounded her decision to
dismiss Britney’s chosen attorney and replace him
with a court-appointed attorney by finding that
Britney lacked the capacity to retain counsel. The
problem with this conclusion is the manner in which
it was reached.

The court did not afford Britney an evidentiary
hearing on her capacity to retain counsel. The matter
was decided behind closed doors, without Britney
being present and without allowing her chosen
attorney to present evidence in Britney’s favor or to
cross-examine the doctor whose declaration the court
relied on for her decision. This procedure was rife
with due process violations.

An individual who is the target of a conservatorship
petition has the right to due process throughout the
proceeding. Conservatorship of Sanderson, 106
Cal.App.3d 611 (1980). The Due Process in

Competence Determinations Act creates a
presumption that every adult has the capacity to make
decisions, including the capacity to contract. Probate
Code Section 810. The mere fact that an individual
has a mental disability does not negate this
presumption.

The Legislature has clarified the right of proposed
conservatees to retain private counsel. “The proposed
conservatee has the right to choose and be
represented by legal counsel.” Probate Code Section
1823(b)(iv)(6). (Emphasis added.)

The constitutional right to counsel of one’s choice
was affirmed long ago by the California Supreme
Court. “Although the right to be represented by
retained counsel in civil actions is not expressly
enumerated in the federal or state Constitution, our
cases have long recognized that the constitutional due
process guarantee does embrace such a right.” Roa v.
Lodi Medical Group, Inc., 37 Cal3d 920, 925
(1985).

“The right to present evidence is, of course, essential
to the fair hearing required by the Due Process
Clause.” Jenkins v. McKeithen (1969) 395 U.S. 411,
429. So is the right to cross-examine hearsay
declarants such as the medical doctor who submitted

a capacity declaration in Britney’s case. In re Lucero
22 Cal.4th 1227, 1244 (2000).

The judge in Britney’s case surely was not trying to
protect Britney’s assets when she appointed counsel
in the case. That attorney, with court approval, has
been paid millions of dollars in legal fees in this case
over the years. Last year alone, the court authorized
payment to him of more than $500,000.

The #FreeBritney movement raises some legitimate
concerns about Britney’s case — concerns that arise
from systemic flaws in the conservatorship system.
The question is whether anyone in power is listening.

Thomas F. Coleman is legal director of Spectrum
Institute, a nonprofit organization advocating for
conservatorship reform in California and
guardianship reform throughout the nation. Email
him at tomcoleman@spectruminstitute.org The
Daily Journal is California’s premier legal newspaper.
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Jury Trials Are an Elusive Right for Proposed Conservatees

By Thomas F. Coleman
Daily Journal / Nov. 17, 2020

The California Legislature has declared the right to a
trial by jury in both civil and criminal cases to be a
“cherished right” that is a “fundamental component of
the American legal system.” Assembly Concurrent
Resolution No. 118, March 12, 1998. The right to a
jury trial is enshrined in the state constitution. Cal.
Const., art. I, Section 16.

However, a trial by jury is not an absolute right in
every case. Jury trials are not consti-

From a logical point of view, there is a strategic
advantage for a proposed conservatee to demand a
jJury trial. A jury makes it statistically harder for the
petitioner to prevail and easier for the proposed
conservatee to retain his or her rights.

Probate conservatorship proceedings generally

involve seniors with cognitive challenges, adults with

a brain deficiency from an illness or injury, or adults
with developmental disabilities.

tutionally required in cases that are
essentially equitable in nature. Na-
tionwide Biweekly Administration,
Inc. v. Superior Court 9 Cal.5th 279
(2020) That is why most cases in
probate court, such as will contests,
are tried by a judge rather than a jury.

Notwithstanding this constitutional

There are more than 5,000 probate
conservatorship cases filed each year
in California. One would think that
A a fair share of these cases would be
decided by juries. Perhaps five to ten
percent. But that is not the case.

The number of jury trials in probate

limitation, the Legislature has pro-

vided that in probate conservatorship proceedings —
cases in which fundamental liberties are at stake — a
proposed conservatee may demand a jury trial.
Probate Code Section 1827.

A petition for a conservatorship of the person seeks
to strip a proposed conservatee of the right to make
decisions regarding his or her residence, medical care,
marriage, sexual relationships, and/or social contacts.
A petition for a conservatorship of the estate asks the
court to remove a proposed conservatee’s right to
make financial decisions.

These are rights worth fighting for. With a court trial,
the rights of the proposed conservatee depend on the
ruling of just one person — the judge. With a jury trial,
the proposed conservatee retains his or her decision-
making rights unless the petitioner convinces nine
people to render a verdict based on clear and convinc-
ing evidence that the proposed conservatee is unable
to care for his or her personal or financial needs even
with third party assistance.

conservatorship cases in California is
slightly more than zero. A review of court statistics
for 2016-2017 showed only one jury trial in probate
courts throughout the entire state. “Probate (Estates,
Guardianships, Conservatorships) — Methods of
Disposition, by County” (2018 Court Statistics
Report, p. 168) Judicial Council reports for other
years showed the number of jury trials in the state’s
probate courts ranging from zero to three annually.

Attorneys representing petitioners and objectors
cannot demand a jury trial. Only a proposed conser-
vatee can. But they don’t.

I asked Lisa MacCarley, a seasoned practitioner in
estates and conservatorships, about the lack of jury
trials in probate conservatorship cases. This is what
she said. “I have been representing clients in probate
courts throughout Southern California for over 25
years. In all that time, I have never seen or heard of
a jury trial in a conservatorship case.”

I probed deeper, asking Ms. MacCarley if she had an




explanation for the absence of jury trial demands. She
pointed to systemic problems.

In counties where the public defender doesn’t handle
conservatorships, these involuntary litigants are
represented by court-appointed attorneys. In Los
Angeles, these lawyers have been given a conflicting
mandate by a local court rule to help the judges
resolve the cases.

Moreover, many of these attorneys are dependent on
further appointments for their income stream. The
judges appoint them to cases, authorize the amount of
fees they are paid, and also decide if they receive
appointments in future cases. The attorneys know that
the judges discourage trials in general, and jury trials
especially, because they take up too much judicial
time and create a backlog on an already overloaded
docket. Thus, no jury trial demands are ever made.

In counties where the public defender represents
proposed conservatees there is a different disincentive
for demanding a jury trial. Such demands are almost
never made by public defenders due to their heavy
caseloads. Even though many of these public lawyers
are excellent litigators, they don’t have the time for a
multi-day jury trial in a conservatorship case.

Ms. MacCarley’s explanation for a lack of jury trials
may be correct, but I have come up with an additional
reason why attorneys for proposed conservatees
avoid them. The lawyers are intimidated by the
unsettled state of case law in probate conservatorships
— a situation caused by a lack of appeals.

In all cases, jurors are told their duty is to decide the
facts from the evidence admitted at trial and then
apply those facts to the law as they have been in-
structed by the court. For most civil cases, the
Judicial Council has approved a set of jury instruc-
tions. This template makes the legal component of a
jury trial relatively easy for lawyers and judges.

Despite the existence of general conservatorships
since the 1950s and limited conservatorships since the
1980s, the Judicial Council has never found time to
create a set of jury instructions for these cases. Asa
result, trial lawyers would have to develop proposed
jury instructions on their own. This takes time and

time is money. Writing on a blank slate also poses a
risk of submitting erroneous instructions which could
result in malpractice liability.

Thus, the lack of approved jury instructions creates
another disincentive for lawyers to demand a jury
trial. To remove this obstacle, I recently developed a
set of model instructions for such cases. The guide-
book is titled “Proposed Jury Instructions for Probate
Conservatorship Cases: A Practice Guide for Califor-
nia Attorneys.” It is available online without cost.

The guidebook is based on several years of research
into constitutional law, statutes, and judicial prece-
dents that apply to probate conservatorship proceed-
ings. The first edition focuses on limited conservator-
ships of the person. It also includes practice tips on
preparing for trial. Future additions will add sections
on limited conservatorships of the estate and general
conservatorships of the person and the estate.

This new primer for attorneys is being submitted to
the Judicial Council with a request for the agency to
devote the necessary resources to update its Califor-
nia Approved Civil Instructions manual, also known
as CACI, to include a set of approved instructions for
the four types of probate conservatorship cases.

Ifthe Judicial Council were to update the manual, one
disincentive for jury trial demands would be removed.
The other systemic obstacles mentioned by Ms.
MacCarley will require additional actions by all three
branches of government.

It does not take a genius to deduct that something is
wrong with a court system where there is only one
jury trial out of 5,000 cases filed annually. Members
of the bench and bar should feel uncomfortable with
this statistic. I know that [ am. 00<¢

Thomas F. Coleman is the legal director of Spectrum
Institute —anonprofit organization promoting conser-
vatorship reforms in California and guardianship
reforms nationally. Contacted him by email at:
tomcoleman@spectruminstitite.org.

The Daily Journal, California’s premier legal newspa-
per, is read by thousands of attorneys and judges
throughout the state.
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Time to End Disability Stigmas in Judicial Opinions

By Thomas F. Coleman
Daily Journal / December 18, 2020

A well-reasoned appellate opinion came to my
attention the other day. Its conclusion upheld
the social decision-making rights of adults with
developmental disabilities who are living under
an order of conservatorship.

The opinion by Division Two of the 4™ District
Court of Appeal held that a superior court judge
lacked the authority to order a woman with
cerebral palsy to visit with and undergo therapy
with her father over the

since requested publication and other disability
rights organizations will do so next week.)

But something else was wrong with the court’s
opinion — the caption of the case used stigmatiz-
ing language. The caption refers to Anna as “an
Incompetent Person.”

The use of such pejorative language should be
corrected — especially if the opinion will be
certified for publication. Even

woman’s objection.
Conservatorship of Anna N.
E070210 (Dec. 4, 2020). The

Stereotype

if it remains unpublished, that
derogatory label should be
removed. First, out of respect

opinion noted that a conserva- |Labelling Dl:;s};’;gs for Anna’s dignity. But also
torship proceeding involving an Stigma because scores of judges and
adult with developmental dis- attorneys could be subliminally
abilities is unlike a custody dis- Low Sobial influenced to accept such termi-
pute in family court involving a Discrimination Status nology if they read the

minor. A parent does not have a

unpublished opinion in online

legal right to visitation with an
unwilling adult child.

The opinion based its reasoning on California
statutes and judicial precedents. It did not reach
the merits of the constitutional arguments raised
by the appellant.

I liked the result as well as the reasoning of the
opinion. At first glance, the only problem I saw
with it was the fact that the opinion was ordered
“not to be published in the official reports.” As
a result, it could not be cited as precedent in
future conservatorship cases that might involve
the issue of forced visitation with a parent.

Administrative regulations vaguely suggest that
adults with developmental disabilities should
have freedom of choice in visitation. The publi-
cation of the opinion in Anna’s case would
clarify the matter. (The Spectrum Institute has

services such as Westlaw,
Casetext or Lexis/Nexis.

I am confident that the panel of justices who
issued the opinion in this case meant no disre-
spect. The substance of the opinion showed that
the court is sensitive to the rights of people with
developmental disabilities. Perhaps the court,
like me, may have been affected by an uncon-
scious disability bias.

The issue of implicit bias has been the recent
focus of the Legislature and the Judicial Coun-
cil. Assembly Bill 242 was passed by the Legis-
lature in 2019. It authorized the Judicial Coun-
cil to develop training on implicit bias with
respect to characteristics such as mental and
physical disabilities.

The Judicial Council acted on this bill earlier
this year by approving a court rule requiring




judicial training on unconscious bias. A new
subdivision has been added to Rule 10.469,
effective Jan. 1, 2021, requiring that all justices,
judges, and subordinate judicial officers “must
participate in education on unconscious bias.”

Legal terminology referring to people with
disabilities has been evolving for decades.

“Feebleminded, moron, mentally deficient,
retarded, handicapped — these are words that
have been used in society and the law to de-
scribe people with disabilities.” Meg E. Ziegler,
“Disability Language: Why Legal Terminology
Should Comport with a Social Model of Disabil-
ity,” 61 Boston College Law Rev. 1183 (2020).

The California Legislature took a respectful step
forward when it adopted the probate conserva-
torship statutory scheme in 1957. Prior to that,
the adult guardianship system authorized a court
to appoint a guardian for any person who was
deemed “incompetent” to manage his or her
daily affairs. “Better Protection for Our Most
Vulnerable Adults: Is It Time to Reform the
Conservatorship Process,” Report of Assembly
Judiciary Committee (2015).

Under the current statutory scheme, an order of
conservatorship is entered for an adult who is
unable to properly care for his or her personal
needs or finances and a less restrictive alterna-
tive is not available to protect the individual
from harm. Pejorative labels are not used to
describe a probate conservatee.

Judicial Council forms in conservatorship cases
do not use stigmatizing terms. The petition form
(GC-310) refers to the adult in neutral language
as a “proposed conservatee.” The form a judge
signs to grant a conservatorship (GC-340) refers
to the individual as a “conservatee.”

The U.S. Supreme Court signaled a shift in
judicial attitudes when it declared that the court
would no longer use the term “mentally
retarded” but instead would refer to the identical

phenomenon as an “intellectual disability.” Hall
v. Florida, 134 S.Ct. 1986, 1990 (2014). The
judicial and legislative branches of government
in California took similar actions that same year.
People v. Boyce, 59 Cal.4th 672, 717, tn. 24
(2014); Stats 2012, ch. 448)

“The term ‘mentally retarded’ is an epithet.” 7".J.
v. Superior Court, 21 Cal.App.5th 1229, 1246,
fn. 10 (2018). So is the phrase “an Incompetent
Person.” It is inappropriate, and totally unneces-
sary, for the judiciary to label an adult with a
developmental disability in that manner. Such
terminology should not appear in future appel-
late opinions, published or not.

Only seven states use the term “incompetent
person” to label an adult in a guardianship or
conservatorship. Some say “person with a dis-
ability.” Others refer to a “protected person.”
There is a growing judicial recognition of the
need “to replace any terms that have pejorative
or derogatory connotations with suitable and
respectful alternatives” when referring to people
with developmental disabilities. State v. Linares,
393 P.3d 691, n.1 (N.M. 2017).

In response to my delayed awareness of the
problem with the opinion in this case, the Men-
tal Health Project of Spectrum Institute filed a
supplemental letter asking the court, on its own
motion, to remove the derogatory language from
the caption. The suggestion is pending. ¢O¢

Thomas F. Coleman is the legal director of Spectrum
Institute, a nonprofit organization promoting the
rights of seniors and people with disabilities and
advocating for reforms to the probate conservator-
ship system in California and guardianship systems in
states throughout the nation. He can be contacted
by email at: tomcoleman@spectruminstitute.org

Daily Journal

The Daily Journal is California’s premier legal
newspaper. It is read by thousands of lawyers,
judges, and public officials throughout the state.
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Disability Terminology: The Supreme Court Sets the Tone

By Thomas F. Coleman
Daily Journal / December 29, 2020

The California Style Manual has been around for
nearly 80 years. The cover of the manual refers to it
as “a handbook of legal style for California courts
and lawyers.” When it comes to terminology that is
acceptable in legal briefs and judicial opinions, the
California Style Manual is the bible of legal lexicon.

The first edition of the manual was written by the
esteemed legal scholar Bernard E. Witkin in 1942.
At the time, Witkin was the official reporter of
decisions. The manual was revised

by subsequent reporters in 1961, - @

1977, 1986 and 2000. -
.. <

The fourth and most recent edition %

was written by Edward W. Jessen %

and approved by the California Su-
preme Court in 1999 pursuant to its
authority under Government Code
Section 68902. It was first distrib-
uted by the West Group publishing company in 2000
and is now available free of charge online. The
manual has not been revised since.

As explained by then-Chief Justice Ronald M.
George in the preface to the fourth edition, “the
manual provides a guide to standard legal style in
the appellate courts, and benefits litigants and
jurists alike by establishing a common stylistic
base that permits readers to focus readily on sub-
stance rather than form.”

Lawrence W. Striley will be the author of the fifth
edition. Striley was appointed by the Supreme Court
to be the court’s reporter of decisions in 2014. Ina
press release issued by the court announcing his
appointment, the court described Striley’s role as the
steward of producing “legal opinions that belong to
the people, contribute to the rule of law, and provide
guidance to courts in other jurisdictions.” In this
capacity, Striley supervises the preparation of more
than 12,000 appellate court opinions each year.

A fifth edition of the California Style Manual has
been in the works for a few years.

Striley, and the court that employs him, should keep
in mind that words are powerful. Their effects can
make an indelible mark on an individual and have
profound effects on society. Words can be used to
convey a message in an objective manner. They can
also be used to demean not only a specific individual
but an entire class of people.

Judges should be mindful, indeed sensitive, regarding
the language they use to describe individuals who are
members of vulnerable or disadvan-
taged populations. That includes

%, racial, ethnic, religious, and sexual
- minorities. It also includes people
<, with physical, mental, or other disabil-
"'04 ities.
()

Several linguistic messages are sub-
liminally conveyed to judges and at-
torneys by the style manual. Be ob-
jective. Be fair. Be concise. Be respectful. But
respectfulness is not automatic. It depends on the
mores and values of the era in which a document is
published. What was once acceptable terminology
may now be distracting or outright offensive.

When the first edition was published in 1942, some
judges were referring to African Americans as ‘“Ne-

groes.” That terminology continued right up until
the late 1970s.

When the second edition was published in 1961,
some judges referred to gay men as “sexual per-
verts,” while most jurists used the term “homosexu-
als.” Referring to someone as a “homosexual”
continued as a common linguistic practice for the
next 20 years.

When the third edition was published in 1986, some
judges referred to the offspring of unmarried parents
as “illegitimate children.” That practice continued
for two more decades.

As the legal profession entered the new millennium,
the fourth edition incorporated new considerations,




with a special section on “racial, ethnic, and gender
designations.” It makes no mention, however, of
terminology associated with marital status, sexual
orientation, gender identity, or disability. The fifth
edition should venture into this semantic territory.

Using its separate authority as rule-maker and
educator of the judiciary, the Judicial Council has
taken a few steps to discourage offensive disability
language and to encourage greater linguistic sensitiv-
ity by judges. For example, the phrase “an incompe-
tent person” was removed from the rules of court in
2006. A brochure on “Disability Etiquette” was
published by the Judicial Council in 2009.

Materials from an educational seminar were pub-
lished by the Judicial Council in 2015 listing 20
inappropriate words and phrases pertaining to people
with disabilities or their physical or mental condi-
tions, with suggestions for appropriate terms to use
instead. The document advises judges that “when
referring to people with disabilities, choose words
that reflect dignity and respect.” It suggests that
language should be used “that describes the person’s
disability without defining the individual as his or her
disability.”

Despite these educational efforts, unacceptable
disability language continues to appear in judicial
opinions. Regardless ofthe intentions ofthe authors,
too many opinions contain terms that are inappropri-
ate, even offensive, with respect to people with
disabilities.

For example, a slew of opinions issued by various
appellate panels throughout the state over the past
few years describe someone as “suffering from” or
“being afflicted with” a disability. “A prospective
conservatee who suffers from Autism Spectrum
Disorder” should be “who has Autism Spectrum
Disorder.” Some would prefer “an autistic person.”
“A developmentally disabled adult who suffers from
cerebral palsy” should be “adult with cerebral palsy.”
“She suffers from partial blindness” should be “She
is partially blind.”

People with mobility disabilities really get the brunt
of improperly worded judicial opinions. The Judicial
Council’s do-and-don’t glossary of terms advises
judges not to use “wheelchair bound” or “confined
or restricted to a wheelchair” but instead to say

“person who uses a wheelchair or a wheelchair
user.” A review of opinions issued over the past few
years reveals that panels in nearly every appellate
district in the state have not received this message.
Opinions continue to describe people as “wheelchair
bound” or “confined to a wheelchair.”

Judges have been advised not to refer to a congenital
disability as a “birth defect.” And yet this linguistic
practice persists.

Defining someone by their disability is disfavored.
But judicial opinions sometimes say that someone “is
epileptic” or “is quadriplegic” or “is handicapped.”
A personisn’t their disability. They have a disability.
Although considered a subtle distinction to some, the
use of respectful terminology means a lot to others.

Appellate court justices are open to change. The use
of inappropriate disability terminology seems to be
more a matter of habit or oversight than intention.

For example, Division 2 of the 4" District Court of
Appeal recently issued an opinion referring to a
litigant in the caption as “an Incompetent Person.”
When Spectrum Institute wrote to the court and
asked it to remove that antiquated terminology, the
court issued an order few days later striking that
language from the caption.

I suspect that outdated and inappropriate disability
language will disappear from future appellate opin-
ions if the fifth edition of the California Style Manual
adds a new section on disability terminology. It isup
to the reporter of decisions, and ultimately, the
California Supreme Court for whom he works, to
make that happen.

Suggestions should be solicited from disability
organizations such as the national Disability Rights
Bar Association, Disability Rights California, and the
Different Abilities Group of the San Diego County
Bar Association. 000

Thomas F. Coleman is the legal director of Spec-
trum Institute, a nonprofit organization advocating
for the rights of seniors and people with disabilities
and promoting reforms to the conservatorship
system in California and guardianship systems
nationally. He may be contacted by email at:
tomcoleman(@spectruminstitute.org.

49



mailto:tomcoleman@spectruminstitute.org.

ABS596: A Trojan Horse Bill Diminishes the Right to Counsel

By Thomas F. Coleman
Daily Journal - March 3, 2021

A measure relating to appointed legal counsel in
probate conservatorships was recently introduced into
the California Assembly. Assembly Bill 596 is
authored by Assemblymember Janet Nguyen, a
Republican legislator representing parts of Orange
County.

The bill is sponsored by the California Lawyers
Association on behalf of its Trusts and Estates Sec-
tion. The CLA represents the business interests of
some 7,000 members of that section who practice law
in California’s probate courts.

the client is unable to communicate. This is likely to
result in the attorney being replaced by a guardian ad
litem. In determining whether the allegation is true, the
court need not conduct an evidentiary hearing.

The court’s ruling can be made solely on the basis of
affidavits or declarations. These sworn statements do
not have to be made by qualified professionals. They can
be made by lay people, including opposing parties who
may have an incentive to distort the facts or omit infor-
mation.

The bill does not define “unable to communicate.” The

While CLA officials may believe the
bill improves existing law, improve-
ment is in the eye of the beholder.
AB596 looks like a Trojan horse —
attractive on the surface but hiding
significant dangers.

The bill has two parts. Both are
seriously flawed.

bill does not say “consistently unable to
communicate” or require a finding that
the absence of communication is perma-
nent.

AB596 encourages disability discrimina-
tion. While American Bar Association
Rule 1.14 allows attorneys to treat cli-
ents with diminished capacity differently
than clients without such disabilities, the
California Rules of Professional Conduct

Under current law, appointment of a
lawyer to represent conservatees and
proposed conservatees is mandatory in three circum-
stances: in limited conservatorship proceedings
involving adults with developmental disabilities; when
“dementia powers” are requested; and when a petition
would remove medical decision-making rights.

Furthermore, Probate Code Section 1471(b) states
that the court shall appoint counsel if the court
determines that it would be helpful to the resolution
of'the matter or is necessary to protect the interests of
the litigant.

Section 1 of AB596 only comes into play if counsel
has already been appointed by the court. In such a
circumstance, the Legislature has previously deter-
mined that appointment of counsel is mandatory or a
judge has previously determined that counsel is
necessary.

Under Section 1 of this bill, an appointed attorney
must advise the court of the attorney’s opinion that

do not. The California Supreme Court
specifically refused to adopt a similar rule for California
attorneys.

Thus, attorneys have the same ethical duties of loyalty
and confidentiality to clients who have a disability that
renders them unable to communicate as they do to clients
whose communication abilities are intact. Despite this,
ABS596 authorizes attorneys to use work product infor-
mation to initiate a proceeding that may result in the
client losing the right to an advocacy attorney.

The California State Bar has advised attorneys that in
addition to these ethical considerations, treating clients
with disabilities less favorably than those without such
conditions may violate the Americans with Disabilities
Act. State Bar Standing Committee on Professional
Responsibility and Conduct: Formal Opinion Interim
No. 13-0002, fn. 4.

In fact, the ADA places an affirmative duty on attorneys
and judges to investigate known communication disabili-




ties and to provide supports and services that may
overcome or minimize their adverse effects. AB596
fails to recognize the conflict between its mandates
and the requirements of state and federal nondiscrimi-
nation laws.

Another flaw is the bill’s failure to acknowledge that
communications from the client to the court and to
the attorney may have been made in the past. A
litigant may have previously executed a trust or
durable powers of attorney for health care and fi-
nances. These legal instruments are intended to
survive the mental incapacity of the person executing
them.

An 80 year-old senior with dementia or a 30 year-old
motorcycle accident victim may be unable to commu-
nicate during the conservatorship proceeding, but
their previously-made statements are nonetheless
important communications to be considered. These
documents inform the appointed attorney what the
client wanted to happen upon mental incapacity. The
attorney should listen to these communications and
defend these documents, not initiate a process that
will result in the attorney being given judicial permis-
sion to abandon the client.

Once the court determines the individual is unable to
communicate — perhaps without an ADA assessment,
without a capacity evaluation by a qualified mental
health practitioner, without the judge ever once laying
eyes on the litigant, and without holding an eviden-
tiary hearing — Section 1 says the court shall dis-
charge the appointed attorney and replace him or her
with a guardian ad litem.

Section 1 of the bill rests on a false assumption that
there is no role for an advocacy attorney when a client
in a conservatorship proceeding is presently unable to
communicate.

An advocacy attorney has two distinct functions in a
conservatorship proceeding. One is to protect the
client’s rights. The other is to advance the client’s
fundamental goals. Conservatorship of Christopher
A., 139 Cal.App.4th 604, 612 (2007); Conservator-
ship of Tian L., 149 Cal.App.4th 1022, 1032 (2007).

If there are existing documents that express the cli-
ent’s wishes regarding the management of assets or
who should be appointed as a conservator, an ap-

pointed attorney has a duty to protect the client’s right to
have those decisions respected by the court.

The role of protecting an individual’s rights in conserva-
torship proceedings was explained by the Conference of
State Court Administrators when it stated that appointed
counsel should ensure that due process is followed, that
the petitioner proves the allegations by the required
quantum of proof, and the proposed conservator is
qualified to serve. The Demographic Imperative:
Guardianships and Conservatorships, Conference of
State Court Administrators (Adopted December 2010).
These duties are not dependent on the client’s ability to
communicate.

Section 2 of the bill is also deficient. While it aims to
clarify the role of an appointed attorney in a probate
conservatorship proceeding, omissions and ambiguities
defeat that purpose.

The bill says that an appointed attorney “shall act as an
advocate for the client.” That statement does not go far
enough. An attorney has duties “as a zealous advocate
and as protector of his client’s confidences.” California
State Auto Association v. Bales, 221 Cal.App.3d 227
(1990). (emphasis added.)

The term “zealous advocacy” is also associated with the
California Rules of Professional Conduct. Referring to
those rules, the Court of Appeal has spoken of “an
attorney's duties of loyalty, confidentiality, and zealous
advocacy.” Inre Zamer G, 153 Cal. App.4th 1253, 1267
(2007).

In explaining the advocacy role of appointed counsel,
ABS596 focuses exclusively on “the client’s expressed
interests,” making no mention of the duty to advocate for
the client’s rights. The failure to define “expressed
interests” is a major deficiency. Each client has an
interest in having the right to due process protected. The
same is true for the right to have the court follow statu-
tory directives.

Because of these flaws, anyone with concern for the
rights of seniors and people with disabilities should see
that AB596 is not ready for prime time. This Trojan
horse should not be let out of the legislative barn. 00¢

Thomas F. Coleman is legal director of Spectrum
Institute, a nonprofit advocating for conservatorship
reform. Email: tomcoleman(@spectruminstitute.org
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A Grand Jury Method for Conservatorship Reform

By Thomas F. Coleman
Daily Journal - April 2, 2021

The top-down approach to conservatorship reform
has been tried for nearly 15 years with very little
success. Perhaps it is time for reform advocates to
use a more grass-roots process.

When a series of articles in the Los Angeles Times
exposed major problems with California’s probate
conservatorship system in November 2005, there
was a swift reaction from elected officials in all
three branches of state government. The pattern of
corruption and dysfunction that emerged from the
newspaper’sreview of2,400 conservatorship cases
could not be ignored.

The chief justice convened a pro-
bate task force which made 85
recommendations for reform. The
Legislature quickly passed the
Omnibus Conservatorship and
Guardianship Reform Act which
the governor signed into law on
Sept. 27, 2006. Although these
actions seemed to satisfy the press
and made government officials
appear to be responsive, not much changed. Most
of these reforms have never been funded and
therefore have never been implemented. The
conservatorship system is as flawed today as it was
back then.

A small network of reform advocates have been
agitating for changes in the conservatorship system
for the past several years. I am one of them.

We have approached elected and appointed offi-
cials in all three branches of government at the
federal, state, and local levels. Efforts to enlist the
help of the governor and cabinet secretaries were
not productive. Outreach to the attorney general
was nothing but frustrating. Our efforts with the
chief justice and the Supreme Court produced no
results. Only one small change has occurred as a
result of seven years of interaction with the Judicial

Council. The Legislature has mostly been unre-
sponsive, although that could change this year. A
few modest reforms have been included in some
pending bills.

Suffice it to say, the top-down approach to reform
— going to elected officials who have the authority
to make the changes that are needed — has not been
very productive. Perhaps it is time for reform
advocates to use a bottom-up approach. Invoke
the authority of civil grand juries.

The website of the judicial branch explains the
grand jury process. “Every year, in each of Califor-
nia's 58 counties, a group of ordi-
nary citizens takes an oath to serve
as grand jurors. Its function is to
investigate the operations of the
various officers, departments and
agencies of local government. Each
Civil Grand Jury determines which
officers, departments and agencies it
will investigate during its term of
office.”

The civil grand jury system has been in effect since
the California Constitution was adopted in 1850.
In each county, a group of 19 citizens serves as a
grand jury for a one-year term. It operates with the
assistance of an employee of the superior court and
a deputy district attorney. It has wide-ranging
powers to investigate problems and to issue reports
recommending reforms. There is only one area that
is off limits — improprieties, inefficiencies, or
dysfunction by state offices, agencies, or depart-
ments.

Despite this limitation, grand jury investigations
and reports could stimulate significant reforms in
the probate conservatorship system. The actions of
county employees and the use of county funds are
fair game for grand jury investigations. A grand
jury probe of the actions of county departments

52



such as adult protective services, public guardian,
county counsel, and public defender could help
improve their role in the conservatorship process.
An investigation of the use of county funds to
provide legal services to indigent conservatees and
proposed conservatees could result in major benefi-
cial changes in advocacy and defense services for
seniors and people with disabilities who find them-
selves targeted by conservatorship petitions.

County supervisors have authority to choose the
method by which they will fund indigent legal
defense services for conservatorship proceedings.
In some counties, they fund the office of the public
defender to provide legal representation. In other
counties, the money is directed to a nonprofit legal
services organization. In places such as Los An-
geles, supervisors direct the funds to the superior
court itself which operates its own program for
court appointed counsel.

Regardless of which method it used, as the source
of funding the county is responsible to ensure that
the legal services are adequate and in compliance
with disability nondiscrimination statutes such as
the Americans with Disabilities Act. My research
has shown that supervisors are throwing money at
these legal services programs without any quality
assurance controls. As a result of inadequate
training, unreasonably high caseloads, lack of
performance standards, and no monitoring mecha-
nisms, conservatees and proposed conservatees are
often being denied effective legal representation.

Funding and implementation of legal services is one
of'the first parts of the conservatorship system that
a civil grand jury should investigate. A county has
complete control over this. A grand jury could
hold county supervisors accountable for deficien-
cies in these legal services programs.

Improvements in this one area would have an
immediate effect on the administration of justice by
the state probate courts. Although a grand jury
cannot directly investigate the court itself, it can
and should investigate the methods by which legal
services are being delivered to indigents in these
judicial proceedings. Improvements in legal ser-
vices will result in properly trained attorneys acting
as zealous advocates for their clients. These

attorneys will file motions, make objections, de-
mand hearings, and file appeals. Improved legal
advocacyand defense services will eventually cause
the many other problems with the conservatorship
system to be addressed by our appellate courts.

The grand jury can also inquire into how various
county-funded employees are performing in con-
nection with conservatorships. Is the public guard-
ian seeking less restrictive alternatives in every case
as required by law? Does the adult protective
services department work with defense counsel to
identify supports and services that could help a
proposed conservatee avoid having his or her life
taken over by a conservator? Is the county counsel
well versed in the mandates of the Americans with
Disabilities Act and properly advising county
supervisors that services they fund, such as legal
services programs, must comply with the ADA?

Considering that the county’s role in probate
conservatorship proceedings is more extensive than
most people realize, civil grand juries in each
county should use their authority to investigate the
funding decisions of supervisors and the practices
of county departments pertaining to conservator-
ships. Because legal services play a crucial role in
the conservatorship process, a grand jury probe
should make this component an investigative
priority.

Civil grand juries get ideas for investigations from
one of three sources: one of their own members;
citizen complaints; or suggestions from a previous
grand jury. Since they are an untapped source of
power for conservatorship reform, victims of
conservatorship abuse and reform advocates should
reach out to this one part of the government that is
truly “of the people, by the people, and for the
people.”

There is certainly no harm in trying, considering
that the top-down approach has yielded very few
reforms.

Thomas F. Coleman is an attorney with nearly five
decades of experience in civil rights advocacy. He
is the legal director of Spectrum Institute. Email
him at tomcoleman@spectruminstitute.org
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Supreme Court is Responsible
for Complaint System Accessibility

By Thomas F. Coleman
Daily Journal / April 20, 2021

The board of trustees of the State Bar of California
will be reviewing the Annual Discipline Report on
Friday. During the meeting, the board should take
note of a major flaw in the State Bar’s complaint
and discipline system: It is not accessible to people
with cognitive disabilities.

The California Supreme Court should take note too.

Since the State Bar is considered to be an “arm of
the Supreme Court,” the seven
justices are collectively responsible
for the achievements and failures
of the State Bar. Operating a
complaint system that is not acces-
sible to people with cognitive dis-
abilities is a monumental failure.

The current complaint system as-
sumes that clients will complain if
their attorneys commit ethical vio-
lations or willfully provide defi-
cient legal services. To a large
extent, this assumption is reasonable. But not for
clients who have dementia or developmental disabili-
ties or other cognitive challenges.

Consider the 7,000 or so adults with cognitive
disabilities who have conservatorship petitions filed
against them each year in California. Or the 70,000
probate conservatees with active cases, many of
which flare up occasionally and require court pro-
ceedings. Most of them have public defenders or
private attorneys appointed to represent them.

These litigants depend on their attorneys to perform
competent and ethical legal services. However, due
to the nature of their disabilities, the clients don’t
realize when their attorney is willfully skipping steps
or compromising their cases without their permis-
sion.

The failure of the board and the justices to take
pro-active measures to address this inaccessibility
problem is a violation of the Americans with Dis-
abilities Act and the state law equivalent. Any
program or activity that is funded by the state shall
meet the protections and prohibitions of Title IT of
the ADA and federal rules and regulations imple-
menting the ADA. Gvt. Code Sec. 11135.

The ADA applies to state courts. “Title II's require-
ment of program accessibility, is
congruent and proportional to its
object of enforcing the right of
access to the courts.” Tennessee v.
Lane, 541 U.S. 509, 530 (2004).
Title II “applies to all programs,
services, or activities of public
entities, from adoption services to
zoning regulation.” ADA Update:
A Primer for State and Local Gov-
ernment, DOJ, p. 28. This would
include the complaint and disci-
pline system of the State Bar.

A public entity shall make reasonable modifications
to policies, practices, or procedures in order to
avoid discrimination on the basis of disability. ADA
Title II Regulations, Section 35.130(b)(7).

Extensive research documents many instances
where attorneys appointed to represent
conservatees have willfully deprived their clients of
competent services. However, the clients do not
know they are receiving deficient services. These
clients are not able to complain to the judges, file a
complaint with the State Bar, or file ADA com-
plaints with civil rights enforcement agencies. They
almost never have a jury trial. They are not able to
appeal to seek redress.

The Annual Discipline Report says that highest
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priority in investigations is given to “cases involving
vulnerable victims.” In this Tier 1 priority category
are cases involving “aged, infirm, incapacitated,
disabled.” Conservatees and proposed conservatees
would, by definition, fall into this priority category.
Unfortunately, violations of professional or ethical
standards by their attorneys never reach the State
Bar for the reasons stated above. For them, this
“priority” is an illusory protection.

The Supreme Court and the State Bar should modify
the policies of the complaint system to make its
benefits available to these vulnerable litigants.
“Some people with disabilities are not able to make
an ADA accommodation request. A public entity’s
duty to look into and provide accommodations may
be triggered when the need for accommodation is
obvious.” Updike v. Multnomah County, 870 F.3d
939 (9th Cir 2017). Conservatorship litigants
obviously need a modification of complaint system
policies and procedures.

The Supreme Court and the State Bar are aware that
the complaint system is not accessible in any practi-
cal way to conservatees and proposed conservatees.
This problem has been brought to their attention by
Spectrum Institute through letters, complaints,
published commentaries, reports, and presentations
at meetings of the trustees. This educational pro-
cess has been ongoing since 2014. And yet, no
action has been taken by the Court or the State Bar
to address this continuing problem.

Two pro-active steps immediately come to mind.
The State Bar, with approval of the Supreme Court,
could adopt performance standards for attorneys
appointed to represent conservatees and proposed
conservatees. This has been done by the highest
court in Maryland. The Probate and Mental Health
Advisory Committee of the California Judicial
Council identified the Supreme Court and the State
Bar as entities with authority to promulgate such
standards. Having such guidance would reduce
potential violations of ethics and professional stan-
dards and therefore indirectly bring a similar type of
preventive benefit to this class of litigants that State
Bar investigations do.

The second step would be for the State Bar to
annually audit a sample of conservatorship cases to
verify whether or not there have been violations of
ethics or professional standards. Audits are a part
of the State Bar’s normal function. All attorneys
must submit a declaration every three years that
they have completed sufficient MCLE credits.
Knowing that they may be audited by the State Bar
helps keep everyone honest. The State Bar could
require attorneys who are appointed to represent
conservatees or proposed conservatees to file an
annual report with the bar, including the case
numbers of the cases in which they provided such
representation. The State Bar could do a random
audit of a sample number of cases throughout the
state. This practice would put conservatorship
attorneys on notice that their performance in any
given case may be audited.

There may be other ways to directly or indirectly
make the benefits of the complaint and discipline
system available to conservatees and proposed
conservatees. This is something that the Supreme
Court can explore with the assistance of the re-
cently created Ad Hoc Commission on the Disci-
pline System.

There is growing public interest in the conservator-
ship system in California. Movies, conferences,
and pending state legislation all have raised public
awareness that something is not right with the way
our vulnerable residents are being treated by the
legal profession and the judiciary in these proceed-
ings.

The Supreme Court and the State Bar should
explore ways to make the benefits of the complaint
system accessible to people with cognitive and
communication disabilities in conservatorship
proceedings. No more kicking this can down the
road. 000

Thomas F. Coleman is legal director of Spectrum
Institute, a nonprofit organization promoting
conservatorship and guardianship reform. Email
him at: tomcoleman(@spectruminstitute.org
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Civil Rights Agencies in California are MIA for Conservatees

By Thomas F. Coleman
Daily Journal / May 5, 2021

Three California civil rights enforcement agencies
are effectively missing in action when it comes to
protecting people with developmental disabilities
whose rights are violated in probate conservatorship
proceedings. There are some 50,000 conservatees
with developmental disabilities in California, with
about 5,000 new petitions filed annually in the state.

The most conspicuously absent civil rights enforce-
ment agency is the California Department of Justice.
Although the Attorney General is the chief law
enforcement officer of the state and
the DOJ has a civil rights enforce-
ment section, this authority is illu-
sory when perpetrators are state
actors. Because the DOJ provides
legal advice to state entities and
represents them when they are sued,
employees in the civil rights
enforcement section will not lift a
finger to help victims of discrimina-
tion committed by a state officer or
entity. The department’s allegiance is with the state
entities that are committing the civil rights viola-
tions.

The Department of Fair Employment and Housing
(DFEH) has the authority to investigate and civilly
prosecute state-funded entities that discriminate on
the basis of disability. Courts that fail to provide
meaningful participation and effective communica-
tion to litigants with developmental disabilities in
conservatorship proceedings violate Government
Code Section 11135 —a statute for which DFEH has
enforcement powers.

The courts presiding over conservatorship proceed-
ings are state-funded entities and the proceedings
are state-funded programs or activities. As a result,
judicial officers and court employees are obliged to
ensure “equal access” to these proceedings to
everyone regardless of disability.

The Fair Employment and Housing Council is the
agency which promulgates regulations to implement

Section 11135. It is currently in the process of
defining how this broad-based statute applies to
conservatorships and other legal proceedings.

The Department of Developmental Services (DDS)
is charged with enforcing the rights guaranteed to
individuals with developmental disabilities by Wel-
fare and Institutions Code Section 4502. The
declaration of rights in this statute is part of the
Lanterman Developmental Disabilities Services Act
which prohibits any program or activity receiving
public funds from discriminating on
the basis of disability or denying
equal access to individuals with
developmental disabilities.

Courts receive public funds, as do
public defenders and private counsel
appointed to represent indigent cli-
ents with developmental disabilities.
As a result, judicial officers, court
employees, and publicly-funded
legal service providers are obliged to comply with
the mandates of Section 4502.

Existing DDS regulations spell out in considerable
detail the “access rights” which programs or activi-
ties receiving public funds must afford to individuals
with developmental disabilities.

According to Section 50510 of Title 17 of the
California Code of Regulations, access rights in-
clude: (1) a right to advocacy services to protect
and assert the civil, legal, and service rights to which
any person with a developmental disability is enti-
tled; (2) a right to be free from discrimination by
exclusion from participation in, or denial of the
benefits of, any program or activity which receives
public funds solely by reason of being a person with
a developmental disability; and (3) a right of access
to the courts to assert rights and to contest a conser-
vatorship, its terms, or the individual or entity
appointed as conservator.

State regulations establish administrative procedures




with DFEH to file complaints for alleged violations
by state-funded programs or services for violations
of Section 11135. They also specify procedures for
complaints with DDS for alleged violations of
Section 4502 and Section 50510.

These procedures might as well be written in invisi-
ble ink. People with developmental disabilities are
not aware of them. Neither are advocacy organiza-
tions that could serve as surrogates for victims of
discrimination in filing complaints for them.

Neither DDS or DFEH has engaged in pro-active
measures to educate surrogate advocates or self-
advocates that their agencies have jurisdiction to
provide remedies to people with developmental
disabilities whose rights have been violated by
judicial officers, court employees, or publicly funded
legal service providers.

These agencies are behaving as though courts,
public defenders, and publicly funded court ap-
pointed counsel are untouchables in terms of civil
rights enforcement by executive branch agencies.
They are not. When these civil rights statutes were
enacted, the Legislature did not create exemptions
for courts and legal services programs.

We hear time and time again that “no one is above
the law.” Perhaps the governor and cabinet secre-
taries to which DDS and DFEH are responsible
should remind these agencies of this adage of legal
accountability.

These agencies have been approached in the past
and were urged to step up their game with respect
to protecting the civil rights of individuals with
developmental disabilities who become ensnared in
conservatorship proceedings. So it is not as though
officials in the executive branch are unaware of the
ongoing civil rights violations occurring in probate
conservatorship proceedings.

A group ofadvocates met in 2017 with legal counsel
to DDS and a deputy secretary of the Health and
Human Services Agency. The same year, advocates
met with the director of DFEH and the acting
secretary of the Business, Consumer Services, and
Housing Agency.

DFEH expressed a vague willingness to do so, but

to date has taken no meaningful action in this re-
gard. DSS listened and then responded with denials
of authority under existing law.

The Lanterman Act declares that persons with
developmental disabilities have the same legal rights
and responsibilities guaranteed all other individuals
by the United States Constitution and the laws of
the State of California. This includes the due pro-
cess right to a fair hearing and to effective assistance
of counsel. It also includes the right to be free from
disability discrimination under state and federal laws.

People with developmental disabilities are entitled to
the full attention ofall three branches of government
to protect these constitutional and statutory rights.
The legislative branch has acted by passing Section
11135 and Section 4502. The executive branch has
partially acted by establishing administrative com-
plaint procedures. Full attention would require
DFEH and DDS to alert victims and surrogate
advocates that these agencies will process com-
plaints of civil rights violations by courts and legal
services programs. The judicial branch has given
partial attention, but in the wrong way — violating
the rights of these individuals.

If DFEH and DDS use their legal authority and
administrative resources to investigate and remedy
violations by courts and legal service providers, the
civil rights ball will be thrown back into the court of
the judicial branch. Eventually, the Supreme Court
will be called upon to affirm the authority of the
executive branch to investigate violations of the
rights of individuals with developmental disabilities
in the context of conservatorship proceedings.

Unfortunately, without a landmark decision of the
Supreme Court on this matter, the saying that “no
one is above the law” will continue to ring hollow
for litigants with developmental disabilities whose
rights are being routinely violated in probate conser-
vatorship proceedings. Making these rights become
realities for this population remains largely in the
hands of the civil rights enforcement agencies whose
actions will enable or preclude the Supreme Court
from ever making such a ruling. 0<%

Thomas F. Coleman is the legal director of Spec-
trum Institute. tomcoleman(@spectruminstitute.org
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